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LAW  REVIEW. 

Vol.  V.  JANUARY,    IQ05  No.  1 

DEFINITION  OF  LAW.1 
I. 

A  scientmc  school  of  legal  thought2  should  begin,  if  possi- 
ble, with  a  sound,  working  definition  of  the  term  law.  The 
current  English  and  American  definition,  given  a  hundred 
and  forty  years  ago  by  Blackstone,  runs  thus:  "Law  is  a 
rule  of  civil  conduct  prescribed  by  the  supreme  power  in  a 
State,  commanding  what  is  right  and  forbidding  what  is 
wrong."  That  this  is  unsatisfactory  has  often  been  de- 
clared, but  the  definition  is  still  accepted  in  law  schools  and 
in  text  books  around  the  world,  and  we  cannot  ignore  it. 
That  it  is  dangerous  as  well  as  unsound  is  worth  pointing 
out  at  some  length. 

The  chief  objection  is,  that  the  definition  as  a  whole 
naturally  suggests,  and  in  connection  with  Blackstone's 
context  and  the  practice  of  the  time  fairly  teaches,  that  the 
sovereign  of  a  people  may  be  external.  Its  language  indeed 
suggests  a  theocratic  original;  the  definition,  especially  in 
connection  with  the  discussion  accompanying  it,  reads  like 
an  attempt  to  generalize  the  decalogue,  with  the  substitu- 
tion of  the  words  "  prescribed  by  the  supreme  power  in  a 
State*'  for  "  And  God  spake  all  these  words  ;"  the  analogy 
being  plain,  that  the  supreme  power  in  a  State  may  be  ex- 
ternal to  the  people,  as  God  is  external  to  His  people.  And 
now  observe  the  actual  language  of  the  context.  "  The 
general  signification  of  law,''  the  author  of  the  Commen- 
taries says,  "  is  that  of  a  '  rule  of  action  '  dictated  by  some 

1  The  author  reserves  the  right  of  reprinting. 

2 See  an  article  on  this  subject  in  the  Green  Bag  for  this  month. 
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superior  being."  It  is  true  Blackstone  says  this  in  his  pre- 
liminary discussion  concerning  law  in  general,  before  he 
has  reached  the  subject  of  municipal  law;  but  he  finds  the 
very  type  of  all  law  in  the  words  just  quoted.  The  only 
difference  he  makes — and  this  is  the  very  next  sentence — 
between  the  "  general  signification  of  law  "  and  law  "  in  the 
more  confined  sense,''  is  that  law  in  this  latter  sense  con- 
sists of  rules  of  human  action  or  conduct.1  There  is  no 
suggestion  of  any  difference  in  regard  to  the  sovereign,  on 
the  point  of  externality.  Indeed  a  little  further  on,  where 
Blackstone  is  considering  the  "  law  of  nature,"  he  speaks  in 
the  same  terms  of  all  law.  In  a  state  of  nature  "  there  would 
be  no  occasion  for  any  other  laws  than  the  law  of  nature 
and  the  law  of  God.  Neither  could  any  other  law  possi- 
bly exist;  for  a  law  always  supposes  some  superior  who  is 
to  make  it."  Blackstone's  law  was  an  echo  of  theology — 
theology,  too,  of  the  eighteenth  century. 

It  is  true  that  in  the  course  of  his  remarks  Blackstone 
finds  occasion  to  quote  Justinian's  precept,  "Jus  civile  est 
quod  quisque  sibi  populus  constituit ;"  but  he  is  making  the 
quotation,  not  to  show  that  the  sovereign  must  not  be  ex- 
ternal, but  to  justify  his  own  use  of  the  term  "  municipal 
or  civil  law,"  as  the  law  governing  "districts,  communities 
or  nations."  The  whole  preliminary  discussion  is  based 
on  the  proposition  that  human  laws  all  depend  upon  the 
divine;  and  the  conclusion  is  plain,  in  the  absence,  in  a  dis- 
cussion of  distinctions,  of  any  suggestion  to  the  contrary, 
that  as  the  Author  of  the  divine  laws  is  external  to  those 
upon  whom  such  laws  are  to  operate,  so  the  supreme  power 
in  a  State,  from  which  proceed  the  laws  which  are  to 
operate  in  civil  affairs,  is  external  to  the  people.  It  is  a 
fact  to  be  noticed  that  the  rule  of  conduct  is  prescribed  by 
supreme  power,  not  in  the  State,  but  "  in  a  State  ;"  any  State 
satisfies  the  definition.  Plainly,  if  Blackstone's  definition 
was  to  make  any  distinction  at  all,  the  point  that  there 
could  be  no  external  sovereign  in  his  conception  of  law  was 
important  enough  to  require  him  to  make  it  clear  beyond  a 
doubt. 

What  the  face  of  the  definition  and  the  context  tell  us, 
the  practice  of  the  time  so  fully  exemplifies  that  one  can- 
not  be  permitted  to  doubt  that  the  definition  was  to  be 
The  term  municipal  law  is  used  in  the  same  sense  in  this  paper. 
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taken  as  consistent  with  the  practice,  or,  more  likely,  as 
based  upon  it.  Blackstone  of  course  knew  what  was 
going  on,  at  the  very  time  ot  his  definition,  between  Great 
Britain  and  her  American  colonies  ;  could  there  have  been 
a  better  time  to  repudiate  external  sovereignty?  Black- 
stone  gave  no  sign— his  definition  was  given,  it  remained 
unchanged.  The  Commentaries  were  already  famous  at 
the  time  of  the  American  revolution  ;  at  home  they  were 
held  an  authority  as  the  work  of  one  who  had  been 
appointed  a  Justice  of  the  Common  Pleas  in  the  year  1770, 
just  after  the  Commentaries  were  completed.  The  dispute 
with  America  was  a  plain  one.  Parliament  claimed  the 
right  to  make  laws  for  the  colonies  "  in  all  cases  whatso- 
ever ;"  America  held  that  Parliament  was  an  external 
power  touching  matters  of  domestic  concern  in  this  coun- 
try, and  severed  her  connection  with  the  mother  State. 

The  idea  and  the  practice  prevailed  throughout  Europe  ; 
everywhere  on  that  side  of  the  Atlantic  the  conception  of 
law,  in  conformity  with  theology,  included  external  sov- 
ereignty. The  "  social  contract  "  itself  had  been  taken,  even 
in  England,  to  support  absolute  monarchy.  Hobbes  had 
held  that,  in  virtue  of  that  contract,  interpreted  by  his 
idea  of  the  State  as  the  end  and  aim  ot  all  things  social,  the 
people  had  contracted  away  their  rights  in  favor  of  the 
king.  All  this  was  object-lesson  for  Blackstone,  and  Black- 
stone  was  faithful  to  it.  His  definition  can  have  but  one 
meaning;  it  could  be  accepted  by  the  autocrat  of  all  the 
Russias. 

A  remark  is  proper  here.  The  reason  why  a  sovereign 
who  is  external  is  such,  is  not  because  his  home  is  beyond 
the  sea;  it  is  because  he  has  no  authority.  "Lynch  law," 
or  the  "  law  "  of  a  vigilance  committee,  proceeds  from  an 
external  sovereign.  The  moment'your  external  sovereign 
receives  rightful  authority,  that  moment  he  ceases  to  be 
external.  The  supreme  power  of  the  State  is  not,  under 
English  or  American  law,  an  external  sovereign,  if  that 
power   is  justly    exercised    over   a  people.1      It    certainly 

The  question  between  American  "  imperialists "  and  "anti-imperial- 
ists" so  called,  is  simply  what  constitutes  authority  beyond  the  sea. 
Authority  conceded,  cadit  qtiastio.  This  paper  deals  only  with  accepted 
doctrine.  Assuming  authority,  all  agree  that  the  sovereign  is  not  exter- 
nal ;  on  that  accepted  doctrine  the  subject  of  a  correct  definition  of  law 
here  proceeds. 
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is  not  external  in  any  objectionable  sense  as  it  ordinarily 
exists  in  a  State.  Supreme  power  is  but  a  necessary  phase 
of  organized  society,  of  which  every  member  is  a  part.  In 
the  nature  of  things  the  State  is  only  (for  the  present  pur- 
pose) what  the  word  etymologically  declares,  a  standing — 
a  standing  or  holding  together  of  the  people ;  and  that 
imports  supreme  power.  It  is  external  in  reference  only 
to  individuals,  as  power  always  must  be.  Blackstone's 
definition  would  permit  the  power  to  be  external  to  the 
whole  body  of  citizens,  whereas  supreme  power  should  be 
one  with  them,  and  nothing  more. 

It  must  further  be  particularly  observed  that  the  objec- 
tion to  the  external  sovereign  is,  not  that  he  cannot  lay 
down  law — whatever  the  courts  will  enforce  is  law,  because 
it  binds — the  objection  is  that  his  control  is  dangerous,  that 
the  law  he  lays  down  is  a  bad  kind  of  law,  likely  to  result 
in  disorder  and  revolt. 

The  definition  is  also  unsound,  in  detail.  "  Law  is  a  rule 
of  civil  conduct.'*  This  statement,  taken  as  a  whole,  is  in- 
definite where  one  is  entitled  to  call  for  definite  informa- 
tion. One  may  well  expect  the  definition  to  tell  us  on  what 
ground  the  rule  of  civil  conduct  is  based,  but  no  hint  is 
given.  The  word  "  rule,"  too,  well  enough  if  understood  as 
probably  it  was  intended,  needs  explanation  beyond  any  it 
receives.  Besides  meaning  regulation,  rule  naturally  sug- 
gests requirement ;  and  the  words  "  commanding  what  is 
right  and  prohibiting  what  is  wrong  "  show  that  that  is  the 
intended  meaning.  Now  much  of  the  law,  taken  in  a 
straightforward  way  of  stating  it — in  the  only  language,  it 
may  be,  in  which  it  is  expressed,  especially  in  the  case  of  a 
statute— may  not  be  requirement  at  all.  So  taken  it  may 
simply  be  a  grant  of  authority  for  acquiring  rights  which 
before  had  no  existence  except  in  the  State.  The  legisla- 
ture passes  a  statute  authorizing  a  town  to  borrow  money, 
to  vote  on  giving  bonds  for  a  certain  purpose,  to  become 
incorporated,  authorizing  the  formation  of  trading  corpora- 
tions, or  the  doing  any  of  a  score  of  things,  where  no  right 
whatever  existed  before.  The  word  rule,  in  the  sense  of 
requirement,  is  inapplicable  to  such  law,  taken  only  as  it  is 
stated,  that  is  in  its  own  direct  terms.    A  distinction  should 
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have  been  made,  if  not  for  the  expert  at  least  for  the  inex- 
pert;  and  Blackstone  was  writing  for  the  latter.  He  ought, 
it  may  fairly  be  urged,  to  have  told  those  whom  he  was 
teaching  that,  in  regard  to  laws  granting  authority,  the 
word  rule  was  applicable  only  in  a  collateral  way,  to  the 
course,  to  wit,  to  be  pursued  in  regard  to  the  authority — 
that  in  its  proper  sense  of  requirement,  it  meant  nothing 
more  than  that  the  authority  is  usually  subject  to  condi- 
tions to  be  complied  with,  and  that  as  an  incident  third  per- 
sons must  respect  it. 

One  may  not  unreasonably  object,  in  the  next  place,  to 
the  word  "  prescribed  " — "  a  rule  of  civil  conduct  prescribed 
by  the  supreme  power.''  By  making  that  word  part  of 
his  definition,  Blackstone  makes  it  necessary  to  the  same; 
if  there  could  be  any  doubt,  the  fact  is  made  clear  by  what 
follows.  Blackstone  says  that,  in  using  this  term,  he  means 
that  the  rule  must  be  "  notified."  "  A  bare  resolution,"  he 
declares,  will  not  be  enough.  "  It  is  requisite  that  this  reso- 
lution be  notified  to  the  people  who  are  to  obey  it." 

Is  it  necessary  to  the  existence  of  a  law  that  it  be  "  noti- 
fied to  the  people"?  If  it  is,  then  the  American  colonies 
had  very  little  law.  At  that  time  legislation  was  printed 
but  fitfully,  and  then  only  in  part;  and  the  decisions  of  the 
courts  were  never  published  at  all,  or  published  only  of 
some  case  calculated  to  create  public  excitement,  an  un- 
usual thing.  Are  the  people  of  our  territories,  where  the 
law,  at  any  rate  the  judicial  law,  is  seldom  published — are 
they  without  law?  And  what  is  to  be  said  of  the  people 
of  our  smaller  States,  like  Rhode  Island  and  Delaware, 
where  the  decisions  are  published  only  at  intervals  of  sev- 
eral years — only  when  the  accumulation  is  enough  to  make 
a  respectable  volume?  Are  these  decisions  meantime  of 
no  general  force?  Even  in  the  large  and  populous  States, 
where  statutes  and  decisions  are  published  at  very  short 
intervals,  there  is  much  law  that  is  not  "  prescribed." 

What  statute  or  decision  ever  prescribed  that  no  one 
may  take  another's  property  without  permission?  The  fact 
that  there  is  a  law  covering  the  case  is  indeed  plain  ;  but 
that  is  not  because  it  has  been  prescribed  in  any  law  book 
or  other   publication.     To  prescribe   indeed  means   more 
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than  to  give  requisite  notice  ;  even  of  that  meaning  it  is 
barely  patient.  More  properly  it  signifies  to  set.  down  in 
direct  terms,  with  fixed  bounds.  To  leave  a  matter  to  in- 
ference is  not  to  prescribe  it.  And  then  if  it  be  said,  as 
Blackstone  seems  to  say,  that  much  of  the  law  not  pre- 
scribed in  law  books  is  divine  law,  "  prescribed  in  revela- 
tion," it  must  be  replied  that  even  in  regard  to  that  part,  the 
law  has  not  been  "  prescribed  by  the  supreme  power  in  a 
State;"  though  it  must  be  admitted  that  where  the  sov- 
ereign is  external  to  the  people  the  rule  must  be  prescribed, 
for  it  is  not  that  people's  own  "  rule  of  conduct." 

But  in  a  larger  and  more  important  sense  the  word 
creates  a  false  impression  of  the  making  of  what  is  known 
as  common  law.  Common  law  is  not  laid  down  with  fixed 
bounds;  it  is  peculiarly  a  reflection  of  times  and  conditions 
of  society,  a  little  tardy,  but  following  on  and  changing 
more  or  less  accordingly.  The  times  may,  it  is  true,  be  a 
long  dead  level,  untouched  by  serious  social  change ;  they 
may  be  as  they  were  in  Blackstone 's  day  and  for  genera- 
tions before.  On  the  other  hand  they  may  be  as  they  were 
in  the  first  half  of  the  19th  century  ;  they  may  be  as  they 
have  been  since  our  Civil  War;  they  may  be  as  they  are 
to-day,  fairly  revolutionary.  Whatever  the  condition  of 
society,  the  common  law  will  seldom  have  sharply  drawn 
lines.  Even  its  most  definite  rules  are  almost  certain  to 
have  a  penumbra— a  penumbra  which  may  spread  back 
towards  the  rule  itself  until  the  whole  field  becomes  indis- 
tinct ;  to  be  lighted  up  again  perhaps  by  a  new  rule,  with  a 
new  penumbra,  subject  to  the  same  process.  Examples 
come  ready  to  hand  even  from  comparatively  stagnant 
times.  There  is  Chancellor  Kent's  famous  rule  in  Bay  v. 
Coddington,1  in  regard  to  value.  The  penumbra,  not  no- 
ticed perhaps  at  first,  was  there  ;  and  how  steadily  it  spread 
backwards  !  The  rule  itself  was  gradually  becoming  indis- 
tinct;  to  find  it  required  an  expert,  until  at  last  it  was  to 
be  set  aside  altogether  for  doctrine  which  Chancellor 
Kent  had  utterly  repudiated.  The  last  touch  was  indeed 
given  by  statute;  but  many  a  case  of  the  kind  has  been 
finished  by  the  courts.  There  is  Chief  Justice  Shaw's  fellow- 
servant  rule.2     The  penumbra  was  present  ;  and  now,  what 

1  (1821)  5  Johns.  Ch.  54. 

2  Farwell  v.  Boston  and  W.  Corp.  (Mass.  1842)  4  Met.  49. 
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with  statute  and  judge-made  law,  in  the  social  changes  which 
have  taken  place,  the  whole  sky  is  darkened.  There  was 
again  the  older  rule  that  false  representation,  even  scienter, 
could  not  be  a  defence  to  contract.  That  seemed  to  be  as 
hard  and  fast  a  rule  as  could  be  laid  down;  but  even  that  rule, 
or  perhaps  I  ought  to  say,  that  rule  especially,  had  its  penum- 
bra, a  veil  spreading  over  from  equity  ;  and  then  finally 
common  law  judges  replaced  the  rule  with  a  better,  the  one 
they  had  refused  to  admit.  Conversely,  even  the  age-long 
darkness  of  savage  rules  in  the  criminal  law  has  a  lighter 
edge  ;  the  light  trochee  trips  to  the  sombre  spondee  ;  there 
is  mocking  of  Tyburn1  in  wager  of  battle,2  and  the  sky 
begins  to  clear. 

Blackstone's  word  "prescribed,"  taken  as  words  of  defi- 
nition should  be  taken,  in  its  natural  sense,  would  deny  this 
common  quality  of  judicial  law.  A  definition  of  law  need 
not  declare  that  laws  have  a  borderland  in  chiaroscuro, 
but  definition  should  not  contradict  the  fact.  You  may  de- 
fine the  sun  without  saying  that  that  fiery  planet  is  apt  to 
make  it  hot  for  men  in  midsummer,  but  you  must  not  use  a 
word  which  would  seem  to  say  that  it  cools  the  air. 

Finally,  to  speak  of  law  as  consisting  of  rules  prescribed 
by  supreme  power  is  to  convey  a  wholly  erroneous  idea. 
The  chief  rules  of  the  law  are  not  ''prescribed"  in  any 
sense  ;  they  exist,  as  will  be  seen  later,  as  part  of  the  very 
existence  of  the  State  itself. 

"Commanding"  and  "prohibiting"  are  words  out  of 
place.  There  are  few  such  words  in  our  law ;  the  most 
that  can  be  said  is  that  constitutions  and  statutes  make  use 
of  them  more  or  less;  judicial  law  seldom  if  ever  does. 
Certain  legal  precepts,  such  as  mandamus  and  injunction, 
run  indeed  in  words  of  command  or  prohibition  ;  but  a 
precept  or  a  writ  is  not  a  law — it  is  only  a  direction  made 
according  to  law.  The  law  is  general,  the  precept  partic- 
ular. Even  if  such  instruments  were  laws,  the  fact  would 
not  justify  the  use  of  the  words  in  question,  for  precepts  of 
the  kind  are  applicable  to  but  few  cases  ;  they  would  make 
only  a  small  part  of  the  law.  So  in  general  of  the  decisions 
of  the  courts;  taken  singly,  these  are   not  properly  speak- 

1  Tyburn  gallows. 

2  The  last  case  was  Ashford  v.  Thornton  (1818)  I  Barn.  &  Ad.  405. 
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ing  law,  they  are  merely  according  to  law.  They  are  par- 
ticular, applicable  to  A  and  B,  parties  to  a  suit,  while  the 
law  is  general.  The  law  may  of  course  be  seen  in  a  de- 
cision ;  it  may  be  stated  in  terms  in  it ;  but  the  decision, 
whatever  its  form,  whether  of  command,  prohibition  or 
anything  else,  simply  falls  within  the  law. 

If  it  be  said  that  the  criticism  is  only  one  of  words, — 
that  the  law  must  be  obeyed  or  unpleasant  things  may  fol- 
low, and  that  therefore,  in  effect,  the  law  does  command 
and  prohibit,  the  answer  in  the  first  place  is,  that  for  be- 
ginners the  words  are  misleading,  and  in  the  second  place 
that  the  statement  at  best  is  true  only  of  portions  of  the 
law.  In  the  case  of  laws  conferring  authority,  as  we  have 
already  seen,  it  is  only  in  the  course  to  be  pursued  in 
regard  to  the  exercise  of  the  authority  that  any  command 
or  prohibition  can  be  said  to  be  made.  Surely  the  authority 
itself  is  given  by  law,  though  where  it  is  confined  to  par- 
ticular persons  others  may  be  said  in  some  remote  sense  to 
be  prohibited  from  interfering.  The  point  is,  that  the  law 
says  that  the  town  or  the  railway  or  other  body  may  do  the 
thing  authorized  ;  enough  for  the  criticism  that  the  town 
or  other  person  has  an  authority,  without  being  "  com- 
manded "  to  do  what  otherwise  would  be  unlawful. 

More  than  all  this,  Blackstone's  definition  makes  the 
word  "  command  "  suitable  even  to  permission  and  so  com- 
pels it  to  commit  suicide ;  for  he  says  that  law  "  commands 
what  is  right,"  and  according  to  his  own  explanation  of  the 
word,  as  will  presently  appear,  whatever  the  sovereign  de- 
clares is  "  right  " — not  morally  but  legally.  A  man  is  com- 
manded to  do  what  he  may  do  or  not,  as  he  pleases  I 
Plainly,  Blackstone  overlooked  one  part  of  the  law. 

The  words  "right"  and  "wrong''  required  Blackstone 
himself  to  justify  them.  In  their  natural  sense  when  taken 
together  as  in  the  definition,  and  in  connection  with  the 
words  "  command  ''  and  *'  prohibit,"  they  import  things 
right  or  wrong  in  themselves,  right  or  wrong  in  plain  morals. 
But  that  is  the  very  sense  in  which,  as  Blackstone  explains, 
they  are  not  to  be  taken.  In  that  sense  the  words  fall,  not 
under  municipal  but  under  divine  law  ;  rights  "  which  God 
and  nature  have  established  *  *  *  need  not  the  aid  of 
human  laws  to  be  more  effectively  invested  in  every  man 
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than  they  are."  "  So  that,  upon  the  whole,''  he  goes  on  to 
say,  "  the  declaratory  part,"  by  which  he  means  the  deter- 
mining part,  "  of  the  municipal  law  has  no  force  or  opera- 
tion at  all  with  regard  to  actions  that  are  naturally  and 
intrinsically  right  or  wrong." 

And  now,  having  emptied  the  words  of  their  natural 
meaning,  Blackstone  finds  himself  compelled  to  empty  them 
of  all  meaning,  or  at  least  of  all  value  for  the  purpose  of  a 
definition  ;  for  he  says  that  as  the  words  are  not  to  be  under- 
stood as  referring  to  what  is  intrinsically  right  or  wrong, 
their  meaning  must  be  found  in  the  declarations  of  the 
sovereign.  Things  are,  within  the  purport  of  the  defini- 
tion, "right  or  wrong,  just  or  unjust,  duties  or  misde- 
meanors, according  as  the  municipal  legislator  sees  proper 
for  promoting  the  welfare  of  society,"  etc.  In  other  words, 
search  out  the  innumerable  decisions  and  precedents,  add 
to  them  the  multitude  of  statutes,  make  sure  that  you 
understand  every  one,  and  then  you  know  the  meaning  of 
"right ''  and  "  wrong"  as  those  words  are  used  in  the  defi- 
nition ! 

Blackstone's  definition  must  be  set  aside. 

II. 

Is  it  possible  in  the  interest  of  the  Law  School,1  to  find 
a  trustworthy  and  useful  definition  of  law,  as  law  is  now 
known  in  English  speaking  lands?  After  Blackstone  will  it 
be  presumptuous  to  try?  The  examination  of  the  famous 
definition  may  have  helped  the  way.  We  have  seen  that 
certain  things  should  be  rejected,  and  we  have  seen  some 
things  which  should  replace  what  is  to  be  rejected.  This 
cannot  be  reckoned  as  anything'  short  of  gain.  The  facts 
may  be  recounted : 

I.  A  definition  of  a  safe  system  of  law  should  not 
suggest  that  the  sovereign  may  be  external.  2.  The  ex- 
pression " rule  of  civil  conduct ''  is  indefinite,  and  "rule" 
should  be  explained.  3.  The  word  "  prescribed  "  is  unsatis- 
factory, whether  in  the  sense  that  law  must  be  "notified  to 
the  people,''  or  that  it  is  to  be  set  down  in  fixed  terms  ;  it  is 

xIt  is  not  to  be  expected  that  the  courts  will  adopt  a  definition  of  the 
term,  nor  is  it  desirable  that  they  should. 
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enough,  so  far  as  any  requirement  of  notice  is  concerned, 
that  the  law  proceeds  from  the  people ;  instead  of  being-  set 
down  in  fixed  terms,  it  is  a  product  of  times  and  con- 
ditions, changing  in  light  and  shade  accordingly ;  and 
further,  instead  of  being  prescribed,  it  is  part  of  the  very 
life  of  the  State.  4.  The  definition  should  not  declare  that 
law  consists  in  commands  and  prohibitions.  5.  It  should 
not  tell  us  that  law  is  predicated  of  right  and  wrong  as 
shown  in  the  declarations  of  the  sovereign. 

It  is  proper  however  to  state,  that  definition  of  a  com- 
prehensive term  like  law  need  not  exclude  things  not 
intended  to  be  covered  by  it ;  enough  that  it  does  not 
suggest  them  as  within  it.  Such  a  definition  is  to  be  taken  as 
including  only  what  it  affirms  or  fairly  implies,  taken  in  con- 
nection with  any  remarks  accompanying  it  and  relevant 
external  facts.  It  is  still  more  important  to  observe  that  no 
definition  of  the  term  municipal  law  can  be  trustworthy 
and  useful  which  puts  the  term  in  a  straight-jacket  of  hard 
and  fast  lines  and  specific  dimensions.  It  would  be 
"perilous"  indeed  to  put  any  such  definition  to  use  in  the 
administration  of  justice.  There  are  great  indeterminate 
forces  in  relation  to  law,  and  it  should  be  part  of  a  trust- 
worthy and  useful  definition  of  the  term  to  find  the  place 
for  the  play  of  them  and  make  allowance  accordingly  ;  and 
that  too  in  some  larger  sense  than  the  play  of  mere  light 
and  shade.  A  correct  analysis  of  the  typical  phenomena  of 
law — a  grip  on  things  as  they  are — should  lead  to  the  de- 
sired result. 

The  first  thing  to  be  said  is,  that  one  must  be  careful  not 
to  be  misled  by  figures  of  speech.  We  constantly  use  the 
term  law  figuratively,  and  properly  enough ;  but  in  the 
present  inquiry  we  must  be  on  our  guard  against  taking 
figure  for  fact.  We  say  that  the  law  authorizes  or  does 
not  authorize  one  to  do  so-and-so,  as  though  the  law  had 
personality;  what  we  mean  is  that  it  is  lawful  or  unlawful 
to  do  the  thing.  We  say  that  the  law  deals  with  a  question 
in  such-and-such  a  way ;  what  we  mean  is  that  the  courts 
deal  with  it  in  that  way.  We  speak  of  setting  the  law  in 
motion;  what  in  reality  we  set  in  motion  is  the  machinery 
of  justice,  the  courts.  We  may  speak  of  law  as  the  "life" 
or  "  life-blood  "  of  the  State  ;  the  figure  carries  a  certain  true 
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idea.  But  while  language  of  the  kind  is  picturesque  and 
inevitable  with  men  of  imagination,  it  must  not  be  taken  to 
imply  that  law  is  a  distinct  entity  and  cause  of  things. 
Law  is  only  another  word  for  the  very  things,  it  may 
be,  which  in  figurative  language  it  is  put  as  creating. 
Law  does  not,  for  instance,  create  relations  of  right  and 
duty,  though  language  sometimes  seems  to  say  that  it  does  ; 
law  does  not  even  make  the  relations  binding,  in  any  sense 
of  a  force  distinct  from  those  relations.  The  relations  are 
necessarily  binding  in  any  organized  political  society  ;  and 
that,  so  far,  is  municipal  law.  Relations  of  right  and  duty 
— a  subject  to  be  dwelt  upon  later — find  their  binding  energy 
in  the  very  life  of  the  State ;  such  binding  energy  is  part 
and  parcel  of  that  life — the  most  essential  part  of  it,  not  a 
product  but  a  part  of  it.  So  it  is  that  these  relations  go  to 
make  municipal  law.  What  then  is  meant  by  municipal 
law  must  be  found,  not  by  supposing  that  law  is  something 
standing  apart,  but  by  considering  the  elements  which  go 
to  make  it  up.1 

In  the  examination  of  Blackstones's  definition  we  noticed 
two  phases  of  law,  in  the  first  of  which  the  law  appears  in 
the  form  of  requirement,  in  the  second,  of  grant  of  authority. 
Now  requirement  imports  right  and  duty  in  corresponding 
relation  ;  duty  being  the  term  evolved  in  recent  times  from 
the  idea  of  requirement  or  Blackstone's  "  command  "  and 
"prohibition."  A  has  a  right  of  possession  in  land  ;  B  and 
all  others  are  required  to  respect  that  right,  that  is  they  are 
under  a  duty  to  A  to  respect  it ;  and  so  there  exists  a  rela- 
tion of  right  and  duty  between  A  and  other  persons.  A, 
again,  has  a  right  of  contract  against  B  ;  B  must  perform 
his  contract,  that  is,  he  is  under  a  duty  to  A  to  respect  A's 
right ;  and  so  there  exists  a  relation  of  right  and  duty  be- 
tween the  two.  Or  we  may  equally  well  say,  as  before,  of 
both  cases,  that  a  corresponding  relation  exists  between  the 
right  of  A  and  the  duty  of  B,  or  of  B  and  all  others. 

This  is  the  great  field  of  law  ;  it  is  evidently  what  was 
in  Blackstone's  mind  in  framing  his  definition  ;  it  is  what 
usually  is  in  the  mind  of  a  lawyer  in  our  day  when  he  thinks 
of  law. 

'in  an  organized  State,  right,  duty  and  law  are  coeval  and  coexistent, 
if  what  is  said  in  the  text  is  true  ;  but  of  the  three  right  alone  is  a  true 
final  cause. 
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What  then  is  law  in  the  sense,  first,  of  the  foregoing  re- 
marks in  regard  to  relations  of  right  and  duty  ?  The  ele- 
ments of  the  subject  are  now  clear;  they  are  right,  duty 
and  a  relation  between  the  two.  A  clear  understanding  of 
these  terms  should  bring  us  to  the  point  which  we  have 
been  so  long  aiming  at,  and  furnish  language  of  definition 
which  shall  present  the  theory  on  which  the  law  is  con- 
structed. 

What  is  meant  by  right  in  the  sense  in  which  the  term 
is  used  in  the  law  ;  that  is,  what  is  meant  by  legal  right? 
Apart  from  "  natural  "  fundamendal  rights,  such  as  the  right 
to  live,  and  rights  in  all  their  elements  strictly  defined  and  not 
in  dispute, — and  this  puts  aside  a  large  body  of  rights— the 
answer  to  the  question  is,  whatever  the  judge,  in  his  final 
word  concerning  a  cause  before  him,  decides.  As  a  matter 
of  fact  most  cases  in  the  higher,  especially  in  the  highest, 
courts  are  cases  in  which  the  judges  must  decide  the  question 
of  right.  Social  changes  alone  make  this  inevitable  ;  no  man 
can  know  the  legal  effect  until  the  court  of  last  resort  makes 
answer.  Such  indeed  is  the  complexity  of  human  affairs 
that  even  natural  rights  and  rights  strictly  defined  may  be 
drawn  in  issue  so  as  to  raise  a  question  which  must  wait 
upon  the  decision  of  the  judge  in  regard  to  the  law  of  it. 

But  it  is  important  to  know  what  governs  the  decision 
of  the  judge.  He  is  not  permitted  to  decide  a  case  arbi- 
trarily ;  what  then  does  in  fact  and  legal  theory  influence 
and  determine  his  decision  in  regard  to  the  particular  right  ? 
What  indeed  is  the  sum  total  of  influences  determining  his 
decision?  For  some  of  these  influences,  it  is  clear,  may  be 
quite  personal,  or  sub-legal,  such  as  the  judge's  own  views 
of  political  economy,  politics,  ethics,  or  whatever  else  of  the 
kind  the  case  may  suggest.  Allowance  must  always  be 
made  accordingly.  Bearing  this  fact  in  mind,  the  answer 
to  the  question  what  determines,  or  is  assumed  to  deter- 
mine, the  judge  in  deciding  the  point  of  right  is  found  in  a 
general  conception,  which  may  be  put  thus : — 

Right,  as  the  term  is  understood  in  municipal  law,  that 
is  as  the  courts  profess  and  appear  to  take  it  in  the  decision 
of  causes,  is  based  on  the  idea  that  men  should  be  free  to 
live  and  carry  out  their  reasonable  purposes  in  any  reason- 
able way  they  will,  or  shortly,  on  the  idea  of  freedom  to  do 
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whatever  is  reasonable.  This  in  reality  is  nothing  but  the 
widest  and  most  fundamental  expression  of  an  actual  right, 
a  right  which  every  one  has.  It  includes  therefore  those 
"  natural,  fundamental  rights  "  and  "  rights  strictly  defined," 
above  mentioned,  which  judges  do  not  pass  upon  in  the  way 
of  determining  what  constitutes  the  right.  On  the  idea  of 
freedom  to  do  whatever  is  reasonable  rests,  in  theory,  the 
whole  law  of  rights,  natural,  judicial  and  legislative. 

All  particular  rights  are  founded  upon  this  general  con- 
ception, as  well  those  in  which  a  man  has  by  his  own 
volition  limited  his  freedom,  for  instance  by  contract,  as 
those  in  which  he  has  not  done  so,  as  in  the  case  of  a  man's 
rights  against  all  the  world.  It  matters  not  then,  for  the 
purpose  of  this  inquiry,  that  particular  relations  may  limit 
freedom ;  enough  still  that  the  general  idea  on  which  right 
is  based  embraces  the  particular  one  in  which  one's  freedom 
may  be  cut  down. 

The  State  as  well  as  individuals  and  bodies  of  men  of 
course  has  rights,  and  in  the  same  sense  as  in  the  case  of 
individuals.  On  the  part  of  the  State,  right,  in  the  broad 
sense,  is  based  upon  the  freedom  of  the  State  to  live  and 
carry  out  reasonable  purposes  in  any  reasonable  way, 
whether  by  legislating  for  the  welfare  of  the  people,  as  in 
granting  authorities,  by  entering  into  contracts,  or  gener- 
ally by  acting  or  abstaining,  having  regard  of  course  to  the 
rights  of  those  who  may  be  affected.  And  within  the  same 
general  conception  of  right,  the  State,  like  an  individual, 
may  limit  its  own  freedom  of  action  by  contract  or  in  other 
ways. 

Legal  right  accordingly  enters  into  the  definition  of  both 
laws  of  requirement  and  laws  granting  authority  ;  legal  right 
is  freedom  to  do  whatever  is  reasonable,  under  either  of 
these  heads. 

Acting  upon  a  right  is  in  most  eases  a  matter  of  free- 
dom ;  to  say  that  an  individual,  a  corporation  or  the  State, 
has  a  right  to  do  anything  reasonable  is,  by  plain  impli- 
cation, to  say  that  the  individual,  corporation  or  State  may 
abstain  from  acting  upon  the  right.  It  is  enough  therefore 
to  speak  of  rights  to  act;  the  rest  is  implied.  There  may 
be  exceptions;  for  instance,  of  the  right  to  live  what  shall 
be  said  ?  One  may  venture  one's  life — may  lay  it  down  for 
country  ;  "  peradventure  a    man  may  lay  down  his  life  for 
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his  friend."  In  America  a  man  may  take  his  own  life;  but 
may  he  make  an  attempt  upon  it  and  fail?  The  answer  is 
not  everywhere  the  same — the  right  might  well  be  denied. 
It  is  at  least  doubtful  in  most  of  our  States  whether  the 
right  to  live  may  be  abandoned  at  will  by  attempting  self- 
destruction.  There  is  perhaps  something  more  than  an 
abandonment  of  a  right  in  such  a  case  ;  and  so  of  other  ex- 
ceptions. 

Again,  in  the  idea  of  right  as  founded  on  freedom  of 
action  in  the  purposes  of  life,  there  is  found  place,  in  a 
definition  of  law  of  which  that  conception  forms  a  part,  for 
the  play  of  light  and  shade  already  spoken  of  as  a  general 
manifestation  of  law ;  or  rather,  a  definition  of  law  founded 
upon  that  idea  inevitably  imports  the  play  of  light  and 
shade  throughout  the  subject,  in  all  its  modes  of  adaptation 
to  life. 

What  is  meant  by  "  reasonable  purposes,"  "  reasonable 
ways,''  and  the  "  welfare  of  the  State,"  must,  as  the  words 
themselves  fairly  imply,  be  left  open — probably  the  mean- 
ing will  always  remain  open—  and,  so  far,  the  meaning  of 
right,  and  hence  of  law,  must  be  left  indeterminate.  And 
indeed  rightly,  for  here  is  the  great  place  for  the  "  play  of 
forces  ''  before  alluded  to.  At  the  same  time  it  is  conceived 
that  some  gain  has  been  made  in  pointing  out  the  basis  on 
which  the  law  in  actual  operation  appears  to  rest ;  that 
should  indicate,  as  has  already  been  intimated,  on  what  its 
lines  of  extension  should  be  expected  to  fall.  But  it  should 
be  clearly  understood  that  what  the  courts  finally  decide 
must  be  accepted  as  "  reasonable  ''  or  as  required  by  the 
"  welfare  of  the  State,''  as  the  case  may  be;  any  other  view 
would  make  the  law  a  speculative  matter,  a  thing  in  the 
air,  rather  than  an  actual  influence  in  the  affairs  of  men. 
The  law  on  which  the  decision  is  based  may  be  unsatisfac- 
tory, but  men  cannot  safely  disregard  it.  If  it  is  unsatis- 
factory, the  legislature  may  correct  it.  And  the  same  is  to 
be  said  of  legislation;  an  act  of  the  legislature  cannot  be 
treated  as  unreasonable  except  for  the  purpose  of  repeal- 
ing or  amending  it.  Such  is  the  course  of  things  in  actual 
life,  and  that  is  what  this  paper  is  dealing  with.1 

1  In  another  paper  reforms  of  the  law  will  be  under  consideration, — 
"A  Scientific  School  of  Legal  Thought."     The  Green  Bag,  January,  1905. 
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So  much  for  right.  Duty  is  only  the  complement  of 
right  in  ordinary  cases.  What  this  signifies  we  have  al- 
ready seen  ;  the  right  of  one  person  ought  to  be  respected 
by  others.  A  has  a  right  of  property  or  a  right  by  con- 
tract ;  it  is  B's  duty  to  respect  that  right,  the  right  is  in 
one  person,  the  duty  in  another,  and  the  two,  the  right  and 
the  duty,  relate  to  the  same  thing  and  to  each  other.  And 
this  is  as  true  of  the  State  as  of  individuals.  The  State  has 
rights  in  rem  and  in  personam,  and  individuals  owe  a  cor- 
responding duty  to  the  State  to  respect  those  rights  ;  and 
conversely  individuals  have  rights  against  the  State  which 
the  State,  except  as  safety  may  dictate,  is  in  duty  bound  to 
respect. 

But  there  is  another  aspect  of  the  subject;  right  and 
duty  may  be  united  in  the  same  person,  in  the  case  of  the 
State.  This  is  due  to  the  necessity  for  remedial  law  ;  the 
State  has  the  right,  and  it  is  the  duty  of  the  State,  to  pro- 
tect its  citizens  from  injustice.  It  has  the  right  in  virtue  of 
its  own  interest  and  welfare ;  it  has  the  duty  in  virtue  of 
the  interest  and  welfare  of  its  citizens.  If  however  the 
State  has  such  a  right — that  is  a  right  the  complementary 
duty  whereof  is  also  in  the  State — so  has  every  citizen  a 
right  against  the  State  to  call  for  protection  in  time  of 
need,  and  it  is  therefore  the  duty  of  the  State  to  regard 
that  right;  so  that  after  all,  right  and  duty  are  separated 
in  different  persons  here  as  in  other  cases.1 

Before  passing  to  the  third  element  of  law,  the  relation 
between  right  and  duty,  it  is  proper  to  notice  that  both 
right  and  duty  are  particular ;  they  pertain  only  to  the 
persons  who  are  concerned  with  them,  the  particular  per- 
son having  the  right,  the  particular  person  owing  the  duty 
(though  this  latter,  as  we  have  seen,  may  be  each  particular 
person  in  the  State).  It  is  clear  therefore  from  this  point 
of  view,  as  well  as  from  the  considerations  heretofore  pre- 
sented, that  neither  right  nor  duty  alone  can  be  law.  Law 
is  general. 

We  have  found  it  necessary  already  to  say  something  in 
regard  to  the  relation  between   right  and  duty  ;   in  taking 

1  Of  course  every  one  has  both  rights  and  duties  at  once,  but  these  are 
not  complementary;  they  do  not  relate  to  the  same  thing — there  is  no  re- 
lation between  them. 
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these  terms  out  of  the  category  of  abstract  things  and  fixing 
them  in  individuals  and  in  the  State,  we  have  seen  that  the 
two  relate  to  the  same  thing  and  ordinarily  are  separated 
between  two  persons.  That  makes  a  necessary  relation 
between  right  and  duty,  or  what  is  the  same  thing,  between 
the  persons  concerned  with  the  same.  A  has  rights  against 
B  ;  B  owes  corresponding  duties  to  A.  There  is  a  relation 
of  right  and  duty  between  the  two  persons. 

Collateral  as  well  as  direct  relations  of  right  and  duty 
may  exist;  indeed  collateral  relations  of  the  kind  arise 
almost  inevitably  from  the  direct  ones.  The  illustration 
already  used  more  than  once  again  serves  the  purpose.  A 
and  B  are  in  relations  of  contract ;  those  relations  are 
direct.  But  each  of  the  parties  has  rights  against  third 
persons  in  virtue  of  the  contract ;  others  may  not  interrupt 
the  performance  of  the  contract,  except  as  interruption 
may  be  the  result  of  acting  reasonably  upon  their  own 
rights.     Here  the  relations  are  collateral. 

But  the  same  relations  might  exist  between  half-a-dozen 
persons  cast  in  shipwreck  upon  an  unknown  desert  island. 
The  relations  between  such  persons,  though  naturally  legal, 
could  only  be  voluntary;  each  might  refuse  to  be  bound.1 
In  a  State  however  the  relations  become  binding  in  the 
very  nature  of  things.  It  is  part  of  the  very  life  of  the 
State,  as  we  have  seen,  that  complementary  relations  of 
right  and  duty  as  already  described,  that  is  in  matters 
"  temporal,"  should  be  binding ;  the  State  would  fall  to 
pieces  if  it  were  not  so.  Relations  naturally  legal  become 
binding  in  virtue  of  the  very  existence  of  the  State.  And 
so  we  have  law. 

The  result  is,  that  municipal  law,  in  the  sense  of  require- 
ment, signifies  the  existence  of  binding  relations,  direct 
and  collateral,  of  right  and  duty,  between  men  or  between 
the  State  and  men,  arising  in  virtue  of  freedom  to  do  what- 
ever is  reasonable. 

What  is  meant,  secondly,  by  law  in  the  sense  of  grant  of 
authority  ?     In  such  cases  it  must  be  observed  that  there  is, 

1  The  case  of  voluntary  society,  such  as  a  debating  club,  which  comes 
readily  to  mind,  is  not  a  true  example,  for  the  relations  of  the  members  are 
not  of  legal  right  and  duty,  except  in  regard  to  matters,  if  any,  of  prop- 
erty or  contract.  In  their  very  nature  the  relations  (with  the  exception 
named)  are  only  moral  and  of  imperfect  obligation. 
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so  far  as  the  law  itself  is  concerned,  no  such  relation  of 
right  and  duty  as  that  just  considered.  Apart  from  the 
duty  to  conform  to  the  conditions  of  the  grant,  which  is 
only  a  matter  of  accepting  the  same,  the  only  duty  arising 
is  the  collateral  one,  that  others  shall  not  improperly  inter- 
fere with  the  acceptance.  The  law  granting  the  authority 
is  itself  only  an  offer  of  rights;  until  the  offer  is  accepted 
there  is  nothing  at  all,  or  nothing  but  an  offer;  there  can 
be  no  relation  of  right  and  duty.  And  even  after  the  offer 
has  been  accepted  there  may  be  no  direct  duty,  for  the 
right  may  still  be  inchoate ;  something  may  remain  to  be 
done  under  the  right  in  order  to  create  any  relation,  other 
than  the  collateral  one,  between  the  one  having  the  right 
and  third  persons,  in  other  words  to  bring  into  existence 
the  other  factor  duty.  A  town,  for  instance,  has  legislative 
authority  to  issue  bonds  for  a  certain  purpose ;  the  town 
accepts  the  grant  and  proceeds  to  have  the  bonds  executed, 
but  until  the  bonds  are  issued,  or  until  some  one  becomes 
entitled  to  require  the  issuance  of  them,  no  duty  can  arise 
further  than  what  may  have  been  incidental  to  preparing 
the  bonds.  Laws  of  this  kind  are  always  legislative.  Judi- 
cial grant  of  authority  is  not  law;  judicial  decrees  being 
made  inter  partes  only,  lack,  as  we  have  seen,  an  essential 
element  of  law,  generality.  Judicial  grant  of  authority  is 
simply  authority  granted  in  virtue  of  power  conferred  by 
the  State.  The  power  may  be  conferred  by  law — authority 
exercised  under  the  power  is  another  thing ;  it  is  only 
according  to  law. 

A  certain  phase  of  judicial  law  may  at  first  appear  to 
belong  to  this  head.  Judicial  law  permits  a  man  to  inflict 
harm  upon  another  whenever  it  may  reasonably  be  neces- 
sary or  may  reasonably  be  supposed  to  be  necessary  to  do 
so.  One  is  permitted,  for  example,  to  make  false  accusa- 
tion of  another  on  certain  occasions,  as  in  the  reasonable 
protection  of  one's  rights  ;  judicial  law  permits  a  man  to 
bring  suit  against  another  upon  an  unfounded  claim,  subject 
only  to  the  payment  of  costs  ;  and  so  of  other  cases.  But 
permission  or  "  privilege  "  in  such  cases  is  not  grant  of 
authority.  What  is  more,  these  are  cases  of  the  relation  of 
right  and  duty,  the  right  being  original  and  not  arising 
from  any  grant  of  authority  ;  the  person  who  does  the  harm 


18  COLUMBIA  LAW  REVIEW. 

owes  to  the  one  who  suffers,  the  duty  not  to  infringe  the 
latter's  right  to  exemption  from  needless  disturbance. 
Such  cases  therefore  belong  to  the  law  of  requirement. 
And  this  is  true  though  the  permission  itself  is  not  a  right 
in  the  sense  that  it  can  be  made  the  ground  of  an  action,  or 
the  subject  of  a  complementary  duty — the  person  against 
whom  the  permission  exists  owing  no  duty  to  the  other 
arising  from  the  permission.  The  person  owing  duty  is  the 
person  having  permission  ;  but  that  is  enough  to  determine 
the  place  of  permission. 

Indeed  judicial  law  always  appears  to  be  founded  upon 
existing  rights  and  permissions,  as  distinguished  from 
rights  and  permissions  arising  under  grant  of  authority,  and 
so  always  to  involve  relations  of  right  and  duty,  the  sub- 
ject of  Blackstone's  definition.  Legislative  law  may  of 
course  be,  and  usually  is,  of  the  same  nature. 

Law  in  the  form  of  grant  of  authority  therefore  signifies 
legislative  authority,  under  which  binding  relations,  direct 
and  collateral,  of  right  and  duty,  may  be  created,  in  virtue 
of  the  freedom  of  the  State  to  carry  on  reasonable  purposes 
in  reasonable  ways. 

It  remains  to  unite  the  two  branches  of  the  definition. 
This  might  be  done  perhaps  by  seeking  out  and  applying 
some  common  term  which  would  include  both  ;  but  the  re- 
sult would  be  apt  to  be  a  loss  of  distinctness  and  so  of  prac- 
tical usefulness  in  the  definition.  It  is  not  worth  while  to 
work  out  a  definition  for  the  mere  sake  of  it.  A  definition 
should  in  a  few  words  give  information  of  the  properties  of 
the  thing  defined,  and  so  be  helpful  to  those  who  may  have 
occasion  to  turn  to  it.  No  attempt  then  will  be  made  to 
find  a  common  denominator ;  the  two  definitions  will  simply 
be  joined  together.  Accordingly  the  following  may  be  put 
as  the  general  definition  : 

Municipal  law  signifies  the  existence  of  binding  rela- 
tions, direct  and  collateral,  of  right  and  duty,  between  men 
or  between  the  State  and  men  ;  or  legislative  grant  of 
authority  under  which  such  relations  may  be  created ;  each 
in  virtue  of  freedom  to  do  whatever  is  reasonable. 

Breach  of  duty  in  what  may  now  be  called  original  law 
gives  rise  to  remedial  law,  creating,  where  the  breach  of 
duty  is  between  individuals,  that  is  in  civil  cases,  a  new 
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right  of  compensation,  and  where  the  breach  of  duty  is  be- 
tween the  State  and  individuals,  that  is  in  criminal  cases,  a 
new  right,  not  only  in  the  interest  of  the  State  but  also  in 
the  interest  of  every  member  of  the  State,  to  have  punish- 
ment inflicted,  subject  to  pardon.  And  so  there  arises  a 
new  set  of  relations  requiring  a  new  definition,  which  may 
be  put  as  follows: 

Remedial  law  signifies  the  existence  of  relations  of  right 
and  duty  between  the  Slate  and  the  members  of  the  same, 
in  consequence  of  a  breach  of  duty,  binding  the  State  to  en- 
force compensation  in  civil  and  punishment,  subject  to  par- 
don,  in  criminal  cases. 

Procedure,  it  may  be  added,  signifies  the  means  pro- 
vided by  the  State  for  enforcing  the  law,  original  and 
remedial. 

Melville  M.  Bigelow. 


THE  DECADENCE  OF  EQUITY.1 

It  may  surprise  at  first  thought  in  this  era  of  liberal  law, 
when  the  equity  dockets  of  our  courts  are  overloaded  and 
some  even  think  we  are  in  danger  of  being  governed  by 
courts  of  equity,  that  any  one  should  assert  there  is  such  a 
phenomenon  as  the  decadence  of  equity.  But  we  all  see 
and  know  that  the  separate  system  of  equity  has  been  for  a 
long  time  on  the  decline,  and  so  much  of  the  substance  of 
law  has  always  been  wrapped  up  in  procedure  that  we 
should  be  justified  in  anticipating  grave  effects.  My  pur- 
pose is  to  show  that  these  effects  have  accrued  and  are 
accruing,  and  that  the  decadence  of  equity  as  a  system  is 
involving  the  decadence  of  a  substantial  element  in  our 
legal  institutions. 

Everywhere  we  find  two  antagonistic  ideas  at  work  in 
the  administration  of  justice — the  technical  and  the  discre- 
tionary. These  might  almost  be  called  the  legal  and  the  anti- 
legal  ;  with  entire  accuracy  we  may  term  them  the  legal 
and  the  pre-legal.  For  it  we  bear  in  mind  that  the  object 
of  law  is  the  administration  of  justice,  we  see  that  that 
object  may  be  accomplished,  and  often  is,  without  law. 
Whether  or  not  we  agree  with  Markby  that  the  judicial 
enunciation  of  a  new  rule  and  its  application  to  a  case 
tx  post  facto  is  of  that  character,2  in  archaic  communities, 
past  and  present,  justice  without  law  is  the  normal  type. 
Before  the  law,  we  have  justice  without  law  ;  and  after  the 
law  and  during  the  evolution  of  law  we  still  have  it  under 
the  name  of  discretion,  or  natural  justice,  or  equity  and 
good  conscience,  as  an  anti-legal  element.  Without  en- 
tangling ourselves  in  the  discussion  as  to  the  definition  of 
law,  we  may  say  that  laws  are  general  rules  recognized  or 
enfr  reed  in  the  administration  of  justice.3  But  the  very 
fact  that  laws  are  general  rules,  based  on  abstraction  and 
the  disregard  of  the  variable  and  less  material  elements  in 
affairs,  makes  them  mechanical  in  their  operation.  A 
mechanism  is  bound  in  nature  to  act  mechanically,  and  not 
according  to  the  requirements  of  a  particular  case.     Com- 

1  Read  before  the  third  annual  meeting  of  the  Nebraska  State  Bar  Asso- 
ciation. 

2  .  .lements  of  Law,  §  16. 

Salmond,  First  Principles  of  Jurisprudence,  77.    Cf.  Gray,  6  Harv.  Law- 
Rev.  24.      Pollock  and  Maitland,  Hist.  Engl.  Law.  Vol.  i,  p.  25. 
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mon  experience  teaches  us  that,  while  laws  tend  to  preserve 
and  produce  what  is  just  and  right  in  common  estimation, 
"  cases  occur  in  which,  owing  to  its  necessary  mechanical 
operation,  the  moral  law  is  violated  and  broken  by  the 
positive  law."1  As  §almond  puts  it,2  "We  can  never  be 
sure  in  applying  a  general  rule  to  a  particular  case,  the 
eliminated  elements  may  not  be  material;  and  if,  perad- 
venture,  they  are  material,  and  we  apply  the  general  rule 
without  regard  to  them,  we  fall  into  error.  This  is  the 
great  objection  to  the  substitution  of  law  for  judicial  dis- 
cretion. The  more  general  the  rule,  the  greater  is  the 
tendency  to  error.  But,  on  the  other  hand,  the  more 
guarded,  qualified,  and  restricted  the  rule,  the  greater  its 
complexity  and  the  difficulties  of  its  application."  Between 
these  difficulties,  we  seek  to  steer  a  middle  course;  but  all 
the  circumstances  of  modern  life  draw  us  to  the  strictly 
legal  side,  and  the  judge,  bound  hand  and  foot  by  a  code 
and  the  maxim  that  that  law  is  best  which  leaves  least  to 
the  discretion  of  the  judge,  is  our  natural  goal,  not  the 
oriental  cadi  administering  justice  at  the  city  gate  by  the 
light  of  nature  tempered  by  the  state  of  his  digestion  for 
the  time  being.  Although  the  researches  of  Sir  Henry 
Maine  3  have  shown  us  that  equity  is  a  stage  in  the  growth 
of  law  whereby  it  is  expanded  and  liberalized  after  the 
period  of  fossilization,  as  it  were,  that  inevitably  follows 
primitive  struggles  toward  certainty  and  definite  statement, 
we  must  not  forget  that  it  is  also  a  necessary  reaction  in 
certain  periods  of  growth  towards  justice  without  law. 
Clark  tells  us  that  "  reasonable  modification  of  existing  law  " 
is  the  fundamental  idea  of  equity,4  and  discretionary  inter- 
ference with  the  operation  of  general  rules  in  order  to  do 
justice  in  particular  cases  was  obviously  the  original  theorv.5 

1  Paulsen,  Ethics  (Thilly's  Tr.),  629. 

2  First  Principles  of  Jurisprudence,  92. 

3  Ancient  Law,  ch.  2. 

4  Practical  Jurisprudence,  pt.  2,  ch.  15. 

5Doctor  and  Student,  pt.  1,  ch.  16,  45.  Spence,  Hist.  Eq.  Jur.  Ct.  Ch., 
bk.  2,  ch.  1.  Where  there  is  no  separate  system  of  equity,  there  may  be, 
nevertheless,  a  doctrine  of  permissible  relaxation  of  rules  with  reference  to 
the  requirements  of  individual  cases  under  certain  circumstances.  Ahrens, 
Cours  de  Droit  Naturel  (8  Ed.),  Vol.  1,  p.  177.  Lasson, Rechtsphilosophie, 
pp.  238-39.  This  is  often  treated  as  a  mere  matter  of  interpretation,  since 
the  principle  is  concerned  with  the  application  of  the  rules  only.  Grotius, 
II,  16,  26.     Trendelenburg,  Naturrecht,  §  83. 
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Indeed,  we  may  refer  its  origin  to  the  exercise  of  that  same 
power  of  dispensing  with  the  law  in  particular  cases  for 
particular  reasons  that  afterwards  brought  about  the  down- 
fall of  the  Stuarts.  Equity,  then,  started  as  a  reaction 
towards  justice  without  law  1  and  in  its  development 
became  a  system  wherein  the  element  of  judicial  discretion 
was  given  greater  play,  and  the  circumstances  of  particular 
cases  were  more  attended  to  than  the  fixety  of  legal  rules 
would  permit.  But  as  soon  as  it  began  to  be  a  system,  for 
the  reasons  already  indicated,  the  scope  of  discretion  began 
to  narrow.  A  good  view  of  this  process  may  be  had  by 
comparing  the  results  reached  by  various  writers  who  have 
essayed  to  define  equity,  all  of  whom  are  in  a  measure 
right,  for  they  have  merely  seized  on  different  stages  as 
the  bases  of  their  definitions.  Maine's  definition  of  equity 
has  been  criticised  in  so  far  as  it  refers  to  "  a  body  of  rules  " 
on  the  ground  that  "  the  true  and  original  distinction  be- 
tween law  and  equity  is  one,  not  between  two  conflicting 
bodies  of  rules,  but  between  a  system  of  judicial  adminis- 
tration based  on  fixed  rules  and  a  competing  system  gov- 
erned solely  by  judicial  discretion."  2  But  Maine's  defini- 
tion simply  errs  in  being  too  exclusively  a  definition  of 
developed  equity.  If  we  take  Clark's  statement  that 
equity  is  "the  judicial  modification  or  supplementing  of 
existing  rules  of  law  by  reference  to  current  morality,''3 
follow  it  by  Maine's  statement  that  it  is  a  "  body  of  rules, 
existing  by  the  side  of  the  existing  civil  law  and  claiming 
incidentally  to  supersede  the  civil  law  in  virtue  of  a 
superior  sanctity  inherent  in  those  principles,"  4  and  add 
that  it  becomes  a  fixed  body  of  rules  admitting  of  some- 
what greater  freedom  of  judicial  action,  for  historical 
reasons  administered  in  certain  fashions  and  for  certain 
cases  only,  we  shall  have  traced  fairly  well  the  steps  in  the 
evolution  from  the  original  equity  to  the  modern  system- 
And  through  it  all,  under  one  name  or  another,  we  shall  see 
the  idea  of  wider  discretion,  greater  freedom  of  application, 
more  elasticity  in  view  of  particular  cases,  or,  to  quote  once 
more  from  Clark,  of  "  reasonable  view  of  the  circumstances 

Salmond,  First  Principles  of  Jurisp.,  p.  93.     2Salmond,  1.  c. 
Practical  Jurisprudence,  1.  c.     *  Anc.  Law,  p.  27. 
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of  the  case."1  In  truth,  Blackstone  was  not  all  in  error, 
much  as  our  modern  text  writers  differ  with  him,  when  he 
gave  equity  the  Grotian  definition  of  "  the  correction  of 
that  wherein  the  law  (by  reason  of  its  universality)  is  de- 
ficient."2 

But  when  we  have  come  to  a  system  of  judicial  discre- 
tion, we  are  back  very  near  to  our  starting  point.  The 
reaction  toward  justice  without  law  has  long  spent  itself, 
and, the  powerful  forces  that  make  for  law  have  drawn  the 
pendulum  back.  The  anti-legal  element  has  come  to  be  a 
minimum  once  more,  and  the  work  of  liberalization  being 
accomplished,  the  system  whereby  it  was  brought  about 
remains  merely  as  an  accident  of  judicial  administration, 
requiring  men  for  historical  reasons  to  seek  relief  here 
rather  than  there,  or  in  this  way  rather  than  that,  without 
sensibly  affecting  the  substance  of  the  rules  applied.  So 
that  while,  despite  the  analysis  of  Austin3  and  the  historical 
investigations  of  Maine,  there  are  still  those  who  think 
"  the  fundamental  distinction  betw.een  law  and  equity  "  is 
"  as  eternal  as  the  difference  between  rights  in  rem  and 
rights  in  personam"*  the  growing  opinion  among  jurists  is 
probably  expressed  by  Judge  Dillon  when  he  says:  "The 
separation  of  what  we  call  equity  from  law  was  originally 
accidental,  or  at  any  rate  was  unnecessary  ;  and  the  devel- 
opment of  an  independent  system  of  equitable  rights  and 
remedies  is  anomalous  and  rests  upon  no  principle.  The 
continued  existence  of  these  two  sets  of  rights  and  reme- 
dies is  not  only  unnecessary,  but  its  inevitable  effect  is  to 
produce  confusion  and  conflict.  The  existing  diversity  of 
rights  and  remedies  must  disappear  and  be  replaced  by  a 
uniform  system  of  rights  as  well  as  remedies.''5  We  can 
not  well  doubt  that  the  needs  of  the  future  will  bring  this 
about.  And  yet,  so  far  as  such  an  event  involves,  as  I  shall 
endeavor  to  show  that  it  will,  the  undue  elimination  of  the 
element  of  judicial  discretion,  the  result  can  not  be  perma- 
nent.    The  conflict  between  the  two  ideas,  justice  according 

1  Practical  Jurisprudence,  p.  2^6.  Bentham  has  called  attention  to  the 
essentially  arbitrary  element  involved  in  these  ideas.  Prin.  Morals  and 
Legislation,  p.  17,  n.  1. 

aBl.  Comm.  Vol.  I,  p.  61.     3  Jurisp.,  lect.  36. 

*  4  Harv.  Law  Rev.,  pages  394-95. 

5  Dillon,  Laws  and  Jurisp.  Eng.  and  Am.,  p.  386. 
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to  law  and  justice  without  law,  will  not  down.  To  the 
extent  that  equity  represents  the  latter  idea,  Dean  Ames  is 
perfectly  right  in  calling  it  "  fundamental  "  and  "  eternal.'*' 
It  was  remarked  long  ago  that  law  and  equity  are  in  con- 
tinual progression,  that  "  a  part  of  what  is  now  strict  law 
was  formerly  considered  as  equity  ;  and  the  equitable  deci- 
sions of  this  age  will  unavoidably  be  ranked  under  the  strict 
law  of  the  next.''1  But  in  becoming  law  a  principle  of 
equity  loses  its  quality  of  elasticity.  Hence  we  may  look, 
not  unreasonably,  for  an  action  and  reaction  from  law  to 
equity  behind  this  progression.  To  quote  from  Amos, 
"  The  alternative  appearances  of  law  and  of  equity  as  the 
mutual  checks  and  corrections  of  one  another  are  lasting 
and  not  transitory  phenomena.  However  severely  and 
peremptorily  equity,  and  all  the  arbitrary  judicial  power 
implied  in  its  exercise  at  particular  epochs,  may  be  con- 
trolled and  discredited,  there  is  reason  to  think  its  resur- 
rection must  constantly  be  waited  for.  So  soon  as  a  sys- 
tem of  law  becomes  reduced  to  completeness  of  outward 
form,  it  has  a  natural  tendency  to  crystallize  into  a  rigidity 
unsuited  to  the  free  applications  which  the  actual  circum- 
stances of  human  life  demand.  The  invariable  reaction 
against  this  stage  is  manifested  in  a  progressive  extension, 
modification,  or  complete  suspension  of  the  strict  legal  rule 
into  which  the  once  equitable  principle  has  gradually  been 
contracted."3  We  are  dealing,  however,  with  the  present 
and  immediate  future.  Although  we  may  believe,  on  what- 
ever grounds,  in  a  resurrection  of  equity  in  the  remote 
future,  the  present  is  a  period  of  law.  Commercial  and 
industrial  development,  as  Montesquieu  saw  in  his  day,5 
make  for  certainty.  The  commercial  world  demands  rules. 
No  man  makes  large  investments  trusting  to  uniform  exer- 
cise of  discretion.  It  may  be  that  the  judge's  decision  "  will 
be  governed  by  'the  social  standard  of  justice,'  but  the 
essential  point  is  that  no  human   being  can  tell  how  the 

1  Millar,  Historical  View  of  Eng.  Govt,  quoted  in  Spence,  Hist.  Eq. 
Jur.  Ct.  Ch.,  Vol.  i,  p.  322,  n.  a. 

2  Amos,  Science  of  Law,  pages  57-58.  Lord  Hardwicke  seems  to  have 
had  much  the  same  idea  (see  Kerly,  Hist.  Eq.,  pages  175-76),  and  Spence 
makes  a  suggestion  in  the  same  direction,  Hist.  Eq.  Jur.  Ct.  Ch.,  Vol.  I, 
page  416. 

3  L'Esprit  des  Lois,  bk.  20,  ch.  18. 
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social  standard  of  justice  will  work  on  that  judge's  mind 
before  the  judgment  is  rendered."1  Hence  the  inevitable 
development  from  the  roguish  equity  of  which  Selden 
spoke,  which  varied  with  the  length  of  the  Chancellor's 
foot,2  to  Lord  Eldon's  equity,  which  was  made  up  of  doc- 
trines "as  well  settled  and  made  as  uniform  almost  as  those 
of  the  common  law,  laying  down  fixed  principles,  but  taking 
care  that  they  are  to  be  applied  according  to  the  circum- 
stances of  each  case.''3  But  one  more  step,  namely  to  apply 
the  principles  as  fixedly  "almost''  as  those  of  the  common 
law  are  applied,  and  the  days  of  a  living  equity  are  passed. 
Before  I  come  to  this  stage,  upon  which  I  believe  we  have 
entered,  let  me  first  call  attention  to  the  agencies  by  which 
the  development  and  decadence  of  equity  as  a  system  have 
been  brought  about,  that  their  operation  may  be  marked  in 
modern  equity.  These  agencies  I  take  to  be  five:  (i)  The 
introduction  of  the  common  law  theory  of  binding  pre- 
cedents and  resulting  case-law  equity  ;  (2)  as  a  legitimate 
consequence,  the  crystallization  of  equity  culminating 
under  Lord  Eldon ;  (3)  the  adoption  of  equitable  actions 
and  equitable  defenses  in  the  common  law  ;  (4)  the  con- 
junction of  legal  and  equitable  jurisdiction  in  the  same 
courts,  so  general  in  America;  and  (5)  the  abolition  of  the 
distinction  between  law  and  equity  in  procedure  and  the 
resulting  power  of  courts  to  administer  both  or  either  in 
the  same  action.  The  first  of  these  is  the  root  of  all  that 
follow.  The  very  thing  that  made  equity  a  system  must 
in  the  end  prove  fatal  to  it.  In  the  very  act  of  becoming  a 
system,  it  becomes  legalized,  and  in  becoming  merely  a 
competing  system  of  law  insures  its  ultimate  downfall.4 
Well  might  Falstaff  say  to  an  Elizabethan  audience  "  there's 
no  equity  stirring  "  when  precedents  were  beginning  to  be 
cited  in  the  Court  of  Chancery.6  The  immediate  begin- 
ning of  the  end  was  the  adoption  of  equitable  principles 

1  Jabez  Fox  in  14  Harv.  Law  Rev.,  43. 

2  Selden  Table  Talk,  tit.  Equity. 

3  Gee  v.  Pritchard  (18 18)  2  Swanst.  402. 

4  Lord  Esher's  expression  "  equity  law  "  suggests  the  nature  of  the 
change.     See  A  Century  of  Law  Reform,  p.  196. 

5  See  Phelps,  Falstaff  and  Equity.  Compare  also  the  effects  of  the  doc- 
trine of  binding  precedents  upon  the  discretion  of  the  common  law  courts. 
Pollock  and  Maitland,  Hist.  Engl.  Law,  Vol.  1,  p.  169. 
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and  introduction  of  equitable  actions  and  defenses  in  the 
common  law.  This  revolution,  almost  coincident  with  the 
crystallization  of  equity  under  Eldon  and  his  immediate 
predecessors,  did  away  with  all  real  need  of  a  separate 
system,  while  at  the  same  time  it  merely  infused  more  liberal 
and  enlightened  rules  into  the  law,  and  left  the  element  of 
discretion  as  small  as  ever.  And  although  Judge  Maxwell 
has  told  us  that  "codes  do  not  change  principles,''1  I  ven- 
ture to  think  that  a  court,  which  no  longer  sees  anything 
about  a  principle,  which  is  before  it  to  be  applied,  to  indi- 
cate that  it  demands  greater  laxity  in  its  application  than 
the  ordinary  rules  of  law,  will  be  very  apt  to  apply  one 
like  another,  and  all  in  the  legal,  not  the  equitable  way. 
The  successive  operation  of  these  legalizing  agencies  has 
lelt  but  one  step  for  the  immediate  future,  namely,  a  com- 
plete absorption  or  blending  of  the  two  systems  into  one, 
and  such  an  event  is  now  commonly  predicted  by  jurists.2 
Without  speculating  upon  the  results  of  this  impending 
fusion  of  the  substance  of  law  and  equity,  let  us  see  some 
results  already  manifest  in  the  decadence  of  equity  as  a 
system.  The  great  impairment  of  the  characteristic  and 
fundamental  element  of  discretion,  involved  in  the  growth 
and  crystallization  of  a  system  of  equity,  has  been  remarked. 
But  are  we  to  say  that  modern  equity  has  lost  all  of  its  real 
function;  that  it  is  only  a  historical  appendage,  something 
a  little  better  than  a  vermiform  appendix  of  the  law,  which 
the  legislative  surgeon  must  sooner  or  later  remove  ?  There 
are  many  that  think  so.  In  a  recent  history  of  equity  we 
read  the  following  statement  of  the  causes  leading  to  the 
fusion  of  the  courts  of  law  and  equity  in  England  :  "  The 
discretionary  powers  of  the  equity  judges,  as  we  have  seen, 
had  long  since  vanished,  and  the  question  now,  therefore, 
was  whether  one-half  of  the  rules  affecting  a  class  of  sub- 
jects should  be  administered  by  one  judge  and  the  rest  by 
another,  or  whether  each  should  administer  the  whole."3 
Another  recent  writer  says  that  the  "  distinction  of  legal 
systems  was  in  truth  only  a  division  of  legal  subjects,"  and 
that  "the  real  effect  of  the  profession  of  different  principles 

1  Code  Pleading,  Preface. 

2  Dillon,  Laws  and  Jurisp.  Eng.  and  Am.,  p.  255. 

3  Kerly,  History  of  Equity,  p.  292. 
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of  law  by  different  courts  was  to  distinguish  and  appro- 
priate different  classes  of  business."1  In  other  words, 
there  had  come  to  be  merely  a  specialization  of  jurisdic- 
tion, each  dealing  with  its  special  class  of  cases  in  sub- 
stantially the  same  way.  In  America  we  have  had  more 
or  less  generally  one  set  of  courts  with  both  law  and  equity 
powers  from  an  early  period,  so  that  we  could  hardly  take 
this  view  as  it  is  stated.  But  the  substance  of  the  asser- 
tion is  true.  Prior  to  the  fusion  of  legal  and  equitable  pro- 
cedure, the  symptoms  of  appendicitis  had  appeared.  The 
law  had  cast  off  its  medieval  shell.  It  had  become  modern. 
Its  rules  had  become  liberal,  and  the  only  grounds  of  com- 
plaint, as  far  as  its  substance  was  concerned,  were  with  refer- 
ence to  minor  details  or  based  on  the  inevitable  results  of 
the  mechanical  action  of  any  legal  system.2  On  the  other, 
hand,  equity  had  developed  refinements  and  technical  doc- 
trines and  was  operating  at  some  points  no  less  mechani- 
cally than  the  law.  A  remarkable  example  is  furnished 
by  the  English  Judicial  Trustees'  Act.  The  principles  of 
equity  as  to  liability  of  trustees  had  become  so  well  settled 
and  were  so  fixed  in  their  application  that  all  room  for  dis- 
cretion in  a  subject  particularly  requiring  it  was  gone.  As 
a  result,  unconscionable  beneficiaries  were  able  to  use  the 
principles  of  equity  to  work  injustice  until  the  legislature 
was  compelled  to  intervene.  When  a  statute  is  necessary  to 
make  equity  do  equity  and  to  prevent  its  doctrines  from 
working  wrong  and  oppression,  we  may  well  speak  of  de- 
cadence in  this  connection.  We  have  come  a  long  way  from 
the  Chancellor  who  said  that  the  law  of  his  court  was  in  no 
wise  different  from  the  law  of  God.3  This  is  not  a  unique 
example.  One  might  mention  precatory  trusts,  a  doctrine 
of  "officious  kindness,"  as  James,  L.  J.,  called  it,  which 
created  trusts  where  they  were  never  intended,  and,  as 
trusts  became  technical  and  one  might  almost  say  legal, 
were  attended  with  mischievous  consequences.  If  it  be 
said  that  we  are  happily  rid  of  these,  instances  of  the  hair- 

1  Sir  F.  Jeune  in  u  Law  Quarterly  Rev.,  at  p.  14,  15. 

2  Moreover,  the  law  preserved  a  certain  element  of  discretion  through 
the  operation  of  the  jury  system.  Every  practitioner  has  had  occasion  to 
feel  the  force  of  Coke's  remark  that  "  the  jury  are  chancellors."  Hixt  v. 
Goates  (161 6)  1  Rolle  257. 

3  Year  Book,  4  Hen.  VII,  f.  5. 
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splitting  propensities  and  the  casuistry  of  modern  equity1 
are  not  far  to  seek.  Only  a  short  time  ago  Lord  Blackburn, 
one  of  the  greatest  of  modern  judges,  had  occasion  to  say 
of  a  decision:  "  It  seems  to  be  justice  ;  but  whether  it  is 
technical  equity  is  a  question  which  I  think  is  not  now  before 
the  house."2  In  another  case,  hardly  ten  years  old,  Lord 
Bramwell  said:  "Equity  allows  itself  to  be  circumvented 
when  it  interferes  with  people's  bargains.  What  Lord 
Compton  has  been  charged  is  about  ten  per  cent  on  the 
sum  borrowed  with  compound  interest.  I  suppose  at  his 
death  the  sum  due  from  him  was  about  £20,000.  If  he  had 
agreed  to  pay  the  £10,000  and  ten  per  cent,  interest  and  there 
had  been  no  agreement  to  insure,  the  appellants  would  have 
laid  out  half  the  annual  amount  for  insurance,  and  on  his 
death  kept  the  sums  insured.  Can  they  be  considered  to 
have  done  that  or  its  equivalent  ?  The  resulting  figures 
would  have  been  the  same.  I  think  not.  The  rules  of  equity 
may  be  evaded,  but  must  not  be  infringed."*  One  can  not 
read  this  without  feeling  that  the  court  was  conscious  of 
applying  a  technical  rule,  which  it  had  no  intention  of  carry- 
ing a  whit  beyond  its  letter.  It  was  looking  at  the  form  of 
the  transaction,  not  the  intention  of  the  parties,  and  it  said 
to  them  :  "  Had  you  carried  out  your  intention  in  another 
way,  which  would  have  led  to  the  same  result,  the  technical 
rule  of  equity  would  have  been  evaded."  We  can  not 
wonder  that  one  of  the  greatest  of  modern  jurists  speaks 
of  equity  as  an  artificial  system  and  charges  it  with  "  exces- 
sive subtleties  and  refinements."4 

But  we  must  distinguish  the  refinements  of  equity  which 
were  concomitants  of  its  so-called  crystallization  from  those 
perversions  which  are  resulting  from  its  absorption  into  law 
and  from  the  fusion  of  law  and  equity  in  procedure.  Undeni- 
ably equity  has  been  able  to  get  rid  of  some  of  the  former. 
Pollock  tells  us  that  "  the  Court  of  Appeal  has  been  work- 
ing hard  of  late  years  to  bring  equity  more  into  accordance 

1  These  terms  have  been  applied  by  the  learned  editor  of  the  Law 
Quarterly  Rev.  more  than  once  in  commenting  on  recent  cases  in  the 
Chancery  Division. 

2  Brooks  v.  Blackburn  Benefit  Soc.  (1884)  9  App.  Cas.  866. 

3  Marquess  of  Northampton  v.   Salt  [1892]  A.  C.  1. 
*  Pollock,  Essays  in  Jurisp.  and  Eth.  p.  73. 
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with  common  sense."1  The  fusion  of  law  and  equity  may 
have  helped  in  this,  as  it  has  certainly  helped  the  law,  by 
obviating  the  circuitous  and  artificial  methods  forced  upon 
equity  by  its  history.  The  fact  that  equity  had  to  employ 
such  fictions  as  constructive  fraud  and  constructive  trust 
to  do  its  work,  gave  an  artificial  and  pedantic  cast  to 
many  of  its  doctrines.3  Just  as  equitable  remedies  en- 
grafted upon  common  law  actions  have  borne  "  equitable 
fruit,"3  legal  actions,  made  available  to  equitable  claims, 
have  borne  the  legal  fruit  of  direct  and  straightforward 
proceedings.  Such  is  the  influence  of  procedure  on  the 
substance  of  the  law,  that  this  brushing  away  of  the  circui- 
tous methods  of  equity  is  a  great  gain  to  the  system.  But 
the  fusion  of  law  and  equity  has  developed  new  difficulties, 
and  there  are  not  wanting  indications  of  serious  results. 

It  is  remarkable  that  of  the  many  codes  and  statutes  which 
provide  for  the  so-called  fusion  of  law  and  equity  so  few  have 
provided  for  the  supremacy  of  the  equitable  rule  in  case  of 
conflict.  Such  a  provision  is  contained  in  the  English  Judi- 
cature Act  and  in  the  Connecticut  Practice  Act  of  1878.  Of 
course  we  all  assume  that  the  equitable  rule  must  prevail 
in  such  cases,4  statute  or  no  statute.  But  the  fact  remains 
that  in  practice  this  has  not  always  been  the  event.  Disap- 
pearance of  equitable  rules,  however,  has  not  been  the  only 
untoward  result.  Examination  of  the  current  reports  will 
disclose  four  tendencies  in  the  amalgamated  system:  (1) 
legal  rules  superseding  equitable  rules  in  certain  cases;  (2) 
equitable  rules,  or  portions  of  them,  disappearing ;  (3) 
equitable  principles  becoming  hard  and  fast  and  legal  in 
their  application  ;  (4)  equitable  rules  becoming  adopted  in 
such  way  as  to  confuse  instead  of  supplement  the  legal  rule. 
I  shall  endeavor  to  give  a  few  examples  under  each  head. 

Nebraska  furnishes  a  conspicuous  example  of  the  super- 
seding of  an  equitable  rule  by  a  legal  rule.  It  was  an  old, 
well-settled,  and  eminently  characteristic  rule  of  the 
common  law  that  a  man  could  not  grant  or  charge  anything 
which  he  did  not  then  have.  This  rule  operated  in  many 
ways.  A  will  being  regarded  at  common  law  as  a  species 
of  conveyance,  it  had   the  effect  of  preventing  devises  of 

1  1.  c.  74.     2  See  Pollock,  Law  of  Fraud  in  British  India,  p.  41. 
3  Austin  Abbott  in  7  Harv.  Law  Rev.  77.     4  Dillon,  1.  c.  368. 
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after-acquired  realty,  and  compelled  legislative  interfer- 
ence. It  was  applied  to  sales  and  mortgages  of  personality, 
and  required  the  interference  of  equity.  The  equitable  doc- 
trine was  that  the  assignment  of  or  charge  upon  a  future 
interest  was  a  present  contract  to  take  effect  and  attach  as 
soon  as  the  res  came  into  being.  Under  that  view  of  the 
matter,  there  was  no  difficulty  in  enforcing  the  assignment 
of  a  mere  expectancy,  when  once  that  expectancy  had 
materialized.  Hence  in  equity  between  the  parties  thereto 
such  mortgages,  transfers,  or  assignments  were  upheld.  In 
Lamphere  v.  Lowe,  1  the  question  came  before  the  Supreme 
Court  of  this  State.  Had  the  action  been  in  replevin  -or 
trover,  or  of  some  #//r#-legal  character,  we  might  have 
understood  a  judicial  oversight  of  the  equitable  doctrine. 
But,  of  all  possible  proceedings,  it  was  a  suit  for  an  injunc- 
tion, in  which  a  decree  had  been  rendered  recognizing  the 
lien.  In  the  opinion  of  the  court,  reversing  this  decree,  no 
mention  of  the  equitable  rule  is  made.  The  rule  of  the 
common  law  is  laid  down  in  all  its  rigor,  and  we  are  cited 
to  Bacon's  Abridgment,  a  case  from  Maule  &  Selwyn,  and 
four  early  cases  from  Massachusetts,  a  jurisdiction  where 
for  a  long  time  equity  had  no  foothold.  No  text  on 
equity  and  no  equity  report  is  referred  to.  A  succession  of 
cases  to  which  I  need  not  refer  has  rooted  this  rule  of  the 
law  firmly  in  our  jurisprudence  and  I  am  informed  that 
several  of  the  district  courts  have  even  held  that  contracts 
to  create  charges  upon  or  to  deal  with  things  not  yet  in  ex- 
istence are  of  no  effect  as  contracts.  It  has  been  applied 
also  to  provisions  in  a  lease  whereby  a  landlord  sought  to 
secure  a  share  of  the  crop  reserved  as  rent.  2  Our  State  is 
not  alone  in  this  matter.  In  Kansas  it  was  held  recently 
that  a  mortgage  of  clay  in  a  bank  and  of  bricks  to  be 
made  therefrom  created  no  lien  on  the  bricks.  3  A  reviewer 
in  one  of  the  periodicals  says  in  commenting  on  the  latter 
case  that  "  the  whole  subject  should  be  left  to  equity."  4  But 
is  it  not  left  to  equity,  under  our  codes,  when  it  comes  into 
court  ?  Where  there  are  separate  courts,  or  where  law  and 
equity  are  administered  in  separate  proceedings,  it  is  easy 

1  (1873)  3  Neb.  131.         2  Brown  v.  Neilson  (1900)  61  Neb.  765. 
3Townsend  v.  Allen  (1901)  62  Kan.  311,  62  Pac.  1008. 
*  14  Harv.  Law  Rev.  626. 
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to  say  that  a  subject  should  be  left  to  equity.  Under  the 
Code,  there  is  only  a  choice  of  rules.  The  result  shows  how 
dangerous  this  may  be  to  many  just  and  sound  rules  of 
equity.  The  instance  I  have  given  is  not  unique.  Before  I 
pass  to  the  next  head,  let  me  give  one  more.  It  is  a  funda- 
mental rule  of  equity  that  one  who  wrongfully  holds  trust 
funds  with  knowledge  of  their  trust  character  is  a  con- 
structive trustee  for  the  beneficiary.  In  equity  the  prop- 
erty is  in  a  sense  that  of  the  beneficiary,  and  under  the 
Code  one  would  expect,  if  anything,  to  see  the  circuitous 
method  of  constructive  trust  yielding  to  some  more  direct 
enforcement  of  liability.  What  shall  we  say,  then,  when 
we  find  a  legal  principle  asserted  to  defeat  it  altogether? 
In  a  recent  case,  l  a  servant  of  the  trustee  wilfully  misap- 
plied trust  funds  in  his  hands.  Instead  of  proceeding  on  the 
theory  of  constructive  trust,  the  court  held  that  he  was  not 
personally  liable  for  the  reason. that  a  servant  can  not  have 
possession. 

The  second  head,  disappearance  of  equitable  rules  or  of 
portions  of  them,  is  closely  connected  with  that  just  consid- 
ered. Here,  again,  let  me  start  with  our  own  State.  In 
Hart  v.  Dogge2  the  second  paragraph  of  the  syllabus  of 
the  court  reads:  "Where  property  which  has  been  pur- 
chased with  money  held  in  fraud  of  creditors  advances  in 
value  beyond  the  legal  rate  of  interest,  the  creditors,  never- 
theless in  subjecting  the  property,  will  be  restricted  to  the 
purchase  price  with  legal  interest  thereon."  One  can  see 
that  the  creditors  ought  not  to  have  the  property,  but  only 
a  charge  thereon  to  the  amount  of  their  debts.  But  to  say 
that  the  trustee  could  speculate  with  the  trust  fund,  and, 
when  the  speculation  resulted  favorably,  pocket  the  pro- 
ceeds earned  with  creditors'  money  seems  startling.  I  am 
not  here,  however,  to  criticise  the  decision,  but  to  call  atten- 
tion to  the  theory  on  which  it  proceeds,  as  illustrating  the 
disappearance  of  equitable  doctrines.  The  court  does  not 
work  out  its  conclusion  on  the  equitable  notion  of  a  trust. 
It  takes  the  liability  of  the  property  purchased  with  the 
money  held  in  fraud  of  creditors  as  a  settled  rule,  and  pro- 

1  Hodgson  v.  St.  Paul  Plow  Co.  (1899)  78  Minn,  172,  80  N.  W.  956. 

2  (1889)  27  Neb.  256. 
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ceeds  to  apply  it  as  it  would  any  legal  rule.  The  defend- 
ant had  $5,000  of  the  fraudulent  debtor's  money.  He 
bought  the  land  with  it.  The  law  is  that  creditors  may  fol- 
low the  money  and  charge  the  land.  Very  well.  The  land 
will  be  charged  with  the  payment  of  the  $5,000  and  lawful 
interest.  The  method  is  purely  legal,  and  that,  too,  in  a 
creditors'  suit.  The  best  of  courts  may  make  mistakes. 
But  such  modes  of  handling  the  doctrines  of  equity  are  far 
more  dangerous  than  any  mistakes  could  be.  By  merely 
treating  an  equitable  doctrine  as  a  legal  rule,  the  principle 
as  to  speculation  in  trust  funds  is  completely  eliminated. 
Nor  is  this  a  unique  case  in  our  reports.  Many  courts  have 
had  difficulties  over  the  case  of  a  devisee,  heir,  or  bene- 
ficiary killing  the  testator,  ancestor,  or  insured  and  attempt- 
ing to  profit  thereby.  I  shall  have  occasion  to  speak  of 
some  of  these  decisions  again  in  another  connection.  But 
our  case  of  Shellenbarger  v.  Ransom1  illustrates  the  point 
we  are  now  considering.  In  the  first  ruling  on  that  case, 
the  court  read  an  implied  exception  into  the  statute  of  de- 
scents. In  the  second  it  held,  rightly  enough  one  would 
think,  that  no  power  to  make  such  exceptions  had  been  con- 
ferred upon  the  judiciary.  In  neither  case  did  the  solution, 
obvious  to  the  equity  lawyer,  that  the  legal  title  had  passed 
but  that  the  wrongdoer  had  made  himself  a  constructive 
trustee,  suggest  itself.  Another  excellent  instance  of  the 
effects  of  the  reformed  procedure  in  causing  courts  to  over- 
look equitable  methods  and  doctrines  is  furnished  b*y  a  late 
case  in  Wyoming.8  Plaintiff  had  a  mortgage  on  some 
sheep.  Defendant  "  instigated,"  so  the  report  runs,  a  sale 
of  the  sheep  by  the  mortgagor  and  obtained  the  money  to 
apply  on  a  debt  due  himself.  The  court  held  him  liable  as 
for  conversion,  and  charged  him,  not  with  what  he  received, 
but  with  the  value  of  the  flock.  The  facts  pleaded  and 
proved  determined  what  rules  should  be  applied,  and  the 
court  was  at  full  liberty  to  make  the  defendant  a  construct- 
ive trustee,  hold  him  for  the  proceeds  that  came  into  his 
hands,  and  thus  reach  a  just  result.  It  is  evident  that  the 
whole  equitable  structure  built  upon  the  idea  of  construct- 
ive trust  is  crumbling  away.     Under  the  old   procedure, 

1  (1891)  31  Neb.  61,  41  Neb.  631. 

2  Cone  v.  Ivinson  (1893)  4  Wyo.  203,  35  Pac.  933. 


THE  DEC  ADEN  CE  OF  EQUITY.  33 

such  overlookings  of  the  equitable  doctrines  applicable  to 
important  cases  could  not  have  occurred. 

The  next  point,  that  equitable  principles  are  becoming 
hard  and  fast  and  legal  in  their  application  under  the  re- 
formed procedure,  has  received  some  illustration  from  what 
has  gone  before.  A  conspicuous  example  of  the  acquisition 
of  a  legal  shell  by  an  equitable  principle  is  furnished  by  the 
law  of  estoppel.  We  now  regard  precedent  as  at  least  of 
equal  weight  with  the  equities  of  the  case  on  questions  of 
equitable  estoppel.  It  may  be  said  that  estoppel  is  an 
equitable  principle  borrowed  by  the  law,  and  that  its  fate  is 
an  incident  of  the  general  absorption  of  rules  of  equity  by 
the  law.  But  other  equitable  doctrines  are  going  the  same 
way.  If  any  doctrine  is  distinctly  equitable,  it  is  that  equity 
regards  that  as  done  which  ought  to  be  done.  What  shall 
we  say,  then,  when  this  principle  is  consciously  applied, 
as  a  fixed  rule  of  law,  to  reach  an  inequitable  re- 
sult?1 Specific  performance  is  still  in  the  special  field 
ot  equity,  and  some  lingering  remnants  of  discretionary 
power  remain  in  connection  with  it.  What  shall  we  say,  then, 
to  a  court  of  the  highest  standing  deciding  a  case  of  specific 
performance  on  what  an  acute  critic  has  justly  termed  "a 
good  point  forensically,"  but  without  "  much  substance"?2 
But  let  me  come  nearer  home.  It  is  a  most  salu- 
tary principle  of  equity  to  hold  trustees  and  persons 
in  a  fiduciary  relation  strictly  to  their  duty.  Starting  from 
this  principle,  our  court  has  established  the  absolute  rule 
that  a  preference  by  a  corporation  of  a  debt  upon  which 
the  officers  or  directors  are  liable  as  sureties  is  of  no  effect.3 
Certainty  is  a  great  thing,  and  corporate  officers  and  cred- 
itors now  know  exactly  where  they  stand.  Suppose,  how- 
ever, that  twenty  five  per  cent,  of  the  capital  stock  of  a 
corporation  remained  unpaid.  Zealous  directors,  in  the 
interest  of  all  concerned,  to  procure  money  to  run  the  cor- 
porate business,  became  sureties  on  the  company's  paper. 
It  fails.  Those  who  would  not  help  the  corporation  in  its 
difficulties  are  to  be  exonerated  on  their  stockholders'  liar 

1  Foster  v.  Reeves  [18^2]  2  Q.  B.  255. 

2  Hope  v.  Walter  [1900]  1  Ch.  257.     See  16  Law  Quarterly  Rev.  108. 

8  National  Wall  Paper  Co.  v.  Columbia  National  Bank  (1901)  63  Neb. 
234,  88  N.  W.  481. 
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bility  to  the  extent  to  which  the  loyal  and  willing  members 
lent  their  names;  for  no  preference,  however  honest,  of  the 
debts  on  which  they  are  liable  can  be  sustained.1  Under- 
stand me.  I  am  not  criticising.  I  am  merely  seeking  to 
point  out  how  an  equitable  principle  can  give  us  a  hard  and 
fast  rule  which  in  its  necessarily  mechanical  operations  will 
fall  upon  the  just  and  the  unjust.  Another  illustration  is 
furnished  by  a  recent  decision  in  Kentucky.^  It  is  settled 
that  a  trustee  who  has  conveyed  the  trust  property  in  breach 
of  trust  may  repent  and  bring  a  suit  in  equity  to  get  it 
back.  This  is  a  highly  equitable  rule,  not  inconsistent  with 
the  right  of  the  beneficiary  to  follow  the  trust  fund  where 
the  transferee  took  with  notice.  But  being  an  equitable 
rule,  one  would  think  it  ought  to  be  applied  equitably,  and 
that  it  ought  not  to  be  applied  when  it  would  work  in- 
equitably. In  the  case  referred  to,  however,  it  was  held  that 
as  the  trustee  might  have  repented  and  maintained  such  an 
action  at  any  time  during  the  period  allowed  by  the  statute 
of  limitations,  and  as  his  suit  was  barred  on  its  expiration, 
the  beneficiary  was  barred  by  what  barred  him,  and  could 
not  maintain  a  suit  thereafter.  Thus  a  doctrine  meant  to 
do  justice  to  the  trustee  becomes  a  rule  whereby  infant 
beneficiaries  are  barred  of  their  right  to  follow  trust  funds 
by  the  non-repentance  of  the  person  who  has  wronged  and 
defrauded  them.  Cases  of  this  sort  are  coming  to  be  legion, 
but  I  must  pass  on  with  only  the  further  remark  that  com- 
petent critics  have  charged  such  misfortunes  as  the  failure 
of  the  Tilden  will  to  similar  hard  and  fast  applications  of 
the  rules  as  to  testamentary  trusts.  As  Dean  Ames  puts 
it,  equity  is  made  to  convert  "  a  regulating  principle,  which 
depends  for  its  life  solely  on  natural  justice,  into  a  positive 
rule  having  no  defense  either  in  policy  or  in  principle."3 

The  next  point,  that  equitable  rules  are  made  to  confuse 
legal  rules  instead  of  supplementing  them,  might  be  sus- 
tained by  many  examples.  Let  me  be  content  here  with 
one.     I    have    mentioned    already    the    difficulties    which 

1  This  point  is  made  in  Mueller  v.  Monongahela  Fire  Clay  Co.  (1898) 
183  Pa.  St.  450,  38  Atl.  1009. 

2Willson  v.  Louisville   Trust    Co.   (1898)    102   Ky.    522,  44  S.    W. 
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courts  have  encountered  in  dealing  with  the  murderer 
profiting  by  his  wrong.  After  going  over  all  these  cases, 
one  cannot  but  feel  that  much  of  the  judiciarfloundering 
has  been  due  to  the  confusion  incident  to  the  fusion  of  law 
and  equity. 

Are  we,  then,  to  condemn  the  reform  which  has  given 
us  one  procedure  instead  of  two,  which  allows  litigants  to 
adjust' their  disputes  in  one  cause  instead  of  two,  which  has 
relieved  us  of  circuitous  methods  and  put  direct  ones  in 
their  place?  Surely  not.  To  declaim  against  the  fusion 
of  law  and  equity  to-day  is  no  less  futile  than  were  the  pon- 
derous arguments  of  the  sixteenth  century  sergeant-at-law 
who  inveighed  against  chancery  in  his  "  replication "  to 
Doctor  and  Student.1  The  moral,  I  take  it,  is  simply  that 
we  must  be  vigilant.  Ihering  has  told  us  that  we  must 
fight  for  our  law.2  No  less  must  we  fight  for  equity.  Law 
must  be  tempered  with  equity,  even  as  justice  with  mercy. 
And  if,  as  some  assert,  mercy  is  part  of  justice,3  we  may 
say  equally  that  equity  is  part  of  law,  in  the  sense  that  it  is 
necessary  to  the  working  of  any  legal  system.  We  who 
have  the  shaping  of  the  law  in  our  hands  in  this  era  of  the 
decadence  of  equity  have  no  less  responsibilities  than  those 
who  pleaded  and  judged  in  its  founding,  its  development, 
and  its  crystallization. 

Roscoe  Pound. 

1  Hargrave,  Law  Tracts,  p.  322. 

2  Kampf  urn's  Recht  (14  Ed.),  p.  52. 

3  Lorirner,  Institutes  of  Law,  p.  314. 
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The  liability  of  a  principal  for  all  contracts  entered  into 
on  his  behalf  by  an  agent  acting  within  his  apparent  or 
ostensible  authority  is  universally  recognized.1 

To  discover  the  theory  underlying  this  liability  is  the 
purpose  of  the  present  article.  The  discussion  is  under- 
taken at  the  present  time  because  of  the  fact  that  text- 
writers  and,  to  some  extent  at  least,  the  courts  are  begin- 
ning to  base  the  doctrine  in  question  upon  principles  other 
than  those  on  which  it  seems  to  have  been  based  in  the 
past,  and  in  so  doing  are  forsaking  unnecessarily  the  true 
principles  of  this  branch  of  our  law  of  agency.  The  new 
view  which  seems  to  be  gaining  acceptance  is,  that  the  lia- 
bility of  the  principal  in  these  cases  of  apparent  as  dis- 
tinguished from  real  authority,  so-called,  is  nothing  more 
and  nothing  less  than  an  application  of  the  doctrine  of 
estoppel  by  misrepresentation.  Among  the  text-writers, 
the  leading  exponent  of  this  view  would  seem  to  be  Mr. 
John  S.  Ewart,  who  in  his  recent  brilliant  and  interesting 
work  on  estoppel,2  contends  that,  so  far  as  the  law  of  con- 
tracts is  concerned,  the  principal  is  bound,  and  can  be 
bound  only  when  the  agent  was  authorized  actually  to  do 
what  he  did,  i.  e.,  only  when  the  agent  has  obeyed  in  all 
respects  the  instructions  of  his  principal.  If  then,  the 
principal  is  bound  where  the  agent  has  departed  from  his 
instructions  or  real  authority,  but  has  at  the  same  time 
kept  within  his  apparent  authority,  it  is  not  because  a  valid 
contract  has  arisen  between  the  principal  and  the  third 
party,  but  because  the  principal  is  estopped  to  deny  that 
this  is  the  case. 

"  A  man  cannot  be  bound  by  the  act  of  another  unless  he  authorized* 
it.  Nevertheless,  if  he  personally  represents  that  he  has  authorized  it,  and 
on  the  faith  of  that  representation  some  third  party  has  changed  his  posi- 

1  Pickering  77.  Busk  (1812)  15  East  38;  Whitehead  v,  Tuckett  (1812) 
15  East  400;  Hatch  v.  Taylor  (1840)  10  N.  H.  538;  Smith  v.  McGuire 
(1858)  3  H.  &  N.  554 ;  Edmonds  v.  Bushell  &  Jones  (1865)  L.  R.  1  Q.  B. 
97  ;  Bentley  v.  Doggett  (1881)  51  Wis.  224;  Anon.  v.  Harrison  (1698)  12 
Mod.  346,  etc. 

"The  Principles  of  Estoppel  by  Misrepresentation,"  Chicago  1900: 
Callaghan  &  Co. 
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tion,  he  ought  to  be  estopped  from  denying  the  existence  of  authority.  In 
such  case  the  act  was,  and  remains,  unauthorized ;  but  there  is  estoppel 
against  so  saying.  Assisted  misrepresentation  will  also  estop  ;  if  the 
ostensible  agent  is  the  one  who  makes  the  representation  of  authority,  and 
the  supposed  principal  has  merely  assisted  that  representation — done  that 
which  has  made  it  credible, — he  will  be  as  much  estopped  as  if  he  had  him- 
self made  the  representation.  For  example,  if  I  should  employ  a  broker  to 
sell  some  shares,  he  would  appear  to  have  all  the  authority  usually  possessed 
by  a  broker.  Now  suppose  that  I  had  in  fact  limited  that  authority,  and 
the  broker  nevertheless  acted  as  though  it  were  unlimited,  I  would  be 
estopped  from  denying  his  possession  of  customary  power ;  because  I  had, 
by  my  employment  of  that  particular  kind  of  person,  given  the  appearance 
of  usual  authority."1 

In  the  last  edition  of  Huffcut  on   Agency,2  we  find  the 
same  doctrine  enunciated,  as  follows  : 

"  The  application  of  this  doctrine  to  the  law  of  agency  is  of  the  first 
importance.  It  may  be  involved,  not  only  in  the  question  as  to  the  exist- 
ence of  the  agency,  but  also  in  the  question  as  to  its  nature  and  extent. 
Heretofore  we  have  seen  that  a  principal  may  be  bound  by  the  act  of  an 
agent,  either  because  he  authorized  it  or  because  he  ratified  it.  We  have 
now  to  observe  that  he  may  be  bound,  when  he  neither  authorized  nor 
ratified,  upon  the  doctrine  that  he  has,  by  his  representations  or  conduct, 
led  third  persons  to  believe,  that  the  agent  possessed  the  requisite  authority, 
and  is  therefore  estopped  to  deny  it    *     *    *."3 

This  view,  moreover,  finds  support  in  the  language  of  the 
courts  in  a  number  of  cases  : 

"  But  the  rule  of  law  is  clear,  that,  where  one  by  his  words  or  conduct 
wilfully  causes  another  to  believe  the  existence  of  a  certain  state  of  things, 
and  induces  him  to  act  on  that  belief,  so  as  to  alter  his  own  previous  posi- 
tion, the  former  is  concluded  from  averring  against  the  latter  a  different 
state  of  things  as  existing  at  the  same  time."4 

In  Freeman  v.  Cooke,  Baron  Parke  said  : 

"  By  the  term  '  wilfully,'  however,  in  that  rule,  we  must  understand,  if 
not  that  the  party  represents  that  to  be  true  which  he  knows  to  be  untrue, 
at  least  that  he  means  his  representation  to  be  acted  upon,  and  that  it  is 
acted  upon  accordingly;  and  if,  whatever  a  man's  real  intention  may 
be,  he  so  conducts  himself  that  a  reasonable  man  would  take  his  repre- 
sentations to  be  true,  and  believe  that  it  was  meant  that  he  should  act  upon 
it,  and  did  act  upon  it  as  true,  the  party  making  the  representation  would 
be  equally  precluded  from  contesting  its  truth  ;  and  conduct  by  negligence 

1  Ewart,  pp.  473-474.         2  Boston  1901:  Little,  Brown  &  Co 

3  Huffcut  on  Agency,  p.  64,  §  52. 

'Pickard  v.  Sears  (1837)  6  Ad.  &  E.  469-474,  per  Lord  Deni 
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or  omission,  where  there  is  a  duty  cast  upon  a  person,  by  usage  of  trade  or 
otherwise,  to  disclose  the  truth,  may  often  have  the  same  effect."1 

Chief  Baron  Pollock,  in  Reynell  v.  Lewis,  expressed 
himself  as  follows  : 

"  Agency  may  be  created  by  the  immediate  act  of  the  party,  that  is,  by 
really  giving  the  authority  to  the  agent,  or  representing  to  him  that  he  is  to 
have  it,  or  by  constituting  that  relation  to  which  the  law  attaches  agency  ; 
of  it  may  be  created  by  the  representation  of  the  defendant  to  the  plaintiff, 
that  the  party  making  the  contract  is  the  agent  of  the  defendant,  or  that 
such  relation  exists  as  to  constitute  him  such ;  and  if  the  plaintiff  really 
makes  the  contract  on  the  faith  of  the  defendant's  representations,  the 
defendant  is  bound  ;  he  is  estopped  from  disputing  the  truth  of  it  with  respect 
to  that  contract ;  and  the  representation  of  an  authority  is,  quoad  hoc,  pre- 
cisely the  same  as  a  real  authority  given  by  the  defendant  to  the  supposed 
agent.  This  representation  may  be  made  directly  to  the  plaintiff,  or  made 
publicly  so  that  it  may  be  inferred  to  have  reached  him,  and  may  be  made 
by  words  or  by  conduct."  2 

In  his  dissenting  opinion  to  Pole  v.  Leask,  Lord  Crans- 
worth  said  : 

"  First,  then,  as  to  the  constitution  by  the  principal  of  another  to  act 
as  his  agent.  No  one  can  become  the  agent  of  another  person  except  by 
the  will  of  that  other  person.  His  will  may  be  manifested  in  writing  or 
orally,  or  simply  by  placing  another  in  a  situation  in  which,  according  to 
ordinary  rules  of  law,  or  perhaps  it  would  be  more  correct  to  say,  accord- 
ing to  the  ordinary  usages  of  mankind,  that  person  is  understood  to  rep- 
resent and  act  for  the  person  who  has  so  placed  him  ;  but  in  every  case  it 
is  only  by  the  will  of  an  employer  that  an  agency  can  be  created. 

"  This  proposition,  however,  is  not  at  variance  with  the  doctrine  that 
where  one  has  so  acted  as  from  his  conduct  to  lead  another  to  believe  that 
he  has  appointed  some  one  to  act  as  his  agent,  and  knows  that  that  other 
person  is  about  to  act  on  that  belief,  then,  unless  he  interposes,  he  will,  in 
general  be  estopped  from  disputing  the  agency,  though  in  fact  no  agency 
existed.  It  is,  however,  necessary  to  bear  in  mind,  the  difference  between 
this  agency  by  estoppel,  if  I  may  so  designate  it,  and  a  real  agency,  how- 
ever constituted."3 

In  opposition  to  these,  the  thesis  of  the  present  article 
is  that  the  liability  in  question  is  a  true  contractual  lia- 
bility, as  well  where  the  authority  of  the  agent  is  only 
apparent  as  where  it  is  real ;  in  other  words,  that  the  prin- 
cipal is  bound  because  according  to  all  sound  principles  he 
has  entered  into  a  contract  with  the  third  party.     I  main- 

1  ( 1 848)  2  Exch.  654,  663.        2  ( 1 846)  1 5  M.  &  W.  517,  527-528. 
3  H.  L.  1863)  33  L.  J.  N.  s.  Ch.  155,  161-162. 
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tain  farther  not  only  that  the  contractual  theory  is  the 
correct  one,  but  that  it  is  the  only  one  which  will  satisfac- 
torily account  for  the  law  as  it  is. 

Before  entering  upon  the  discussion  of  the  main  ques- 
tion it  may  be  well  to  call  to  mind  one  or  two  things. 
First,  the  liability  of  the  principal  in  these  cases  of  apparent 
authority  only  was  recognized  long  before  the  courts  of 
common  law  ever  heard  of  the  doctrine  of  estoppel.1  To 
be  sure,  a  consideration  of  this  kind  is  not  conclusive,  for 
it  may  be  that,  although  they  did  not  use  the  name,  the 
common  law  judges  were  really  applying  the  principle  of 
estoppel.  A  more  natural  explanation,  however,  is  that 
there  is  some  other  principle  that  they  had  in  mind  in  their 
decisions.  As  a  matter  of  history,  probably  the  origin  of 
this  doctrine,  like  that  of  other  doctrines,  of  the  law  of 
agency  is  to  be  found  in  the  fiction  of  the  identity  of 
principal  and  agent.2  "  Qui  per  alium  facit,  per  se  ipsum 
facere  videturv  3  meant  then  (1304)  just  what  it  said.  Even 
if  we  discard  the  fiction  as  out  of  date,  however,  it  by  no 
means  follows  that,  at  least  as  applied  to  contracts,  the 
phrase,  "  Qui  facit  per  alium,  facit  per  se,"  was  not  and  is 
not  based  upon  some  rational  principle,  or  that,  discarding 
the  fiction,  we  must  also  throw  away  the  contractual 
theory.  Second,  the  adoption  of  estoppel  as  the  explana- 
tion of  the  result  in  question  must  be  accompanied  by  the 
recognition  of  the  fact — and  Mr.  Huffcut  and  Mr.  Ewart 
so  admit — that  there  is  no  meeting  of  the  minds  (in  the 
legal  sense  of  the  words)  of  the  principal  and  the  third 
party,  that  is,  no  legally  binding  agreement — no  contract — 
between  them.  The  principal  is  liable,  not  because  he  has 
contracted,  but  because  he  is  estopped  to  deny  that  he  has. 
Before  we  finish  our  discussion,  I  think  we  shall  find  some 
curious  results  from  this  admission. 

Coming  now  to  our  main  problem  : — I  shall  attempt  to 
show  in  what  follows  that  in  the  case  of  apparent  as  well 
as  in  that  of  real  authority  the  liability  of  the  principal  is 

1  Y.  B.  27  Ass.,  pi.  5,  fol.  133;  Anon.  (1691)  1  Shower  95  ;  Nickson  v. 
Brohan  (171 2)   10  Mod.  109;  Anon.  v.  Harrison  (1698)  12  Mod.  346;  etc. 

2  See  in  this  connection  the  articles  by  Mr.  J.  Holmes  in  4  Harvard  Law 
Review,  345,  and  5  Harvard  Law  Review,  1. 

3  Anon.,  Fitzherbert's  Abridgement,  Annuitie,  pi.  51. 
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based  upon  a  contract  into  which  he  and  the  third  party 
have  entered  by  complying  with  the  rules  of  the  common 
law  governing  the  formation  of  contracts. 

My  first  proposition  is  this  :  It  is  fundamental  in  the 
law  of  contracts  that  a  person  is  bound  not  by  his  real  but 
by  his  manifested  intention,  i.  e.,  by  his  intention  as  mani- 
fested to  the  other  party.  For  the  sake  of  brevity  I  shall 
in  the  remainder  of  this  article,  refer  to  this  as  the  principle 
of  manifested  intention.  It  results  from  this  that  contracts 
often  arise  where  there  has  been  no  mutual  assent,  no  meet- 
ing of  the  minds  of  the  parties,  in  fact.  At  the  risk 
of  being  tedious  I  venture  to  recall  to  mind  one  or 
two  familiar  illustrations,  (i)  A  sends  by  mail  an  offer 
to  B.  A  the  next  day  telegraphs  B  that  the  offer  is 
withdrawn,  but  B,  before  the  telegram  reaches  him, 
mails  a  letter  accepting  the  offer.  Is  there  a  contract? 
The  following  well-known  principles  govern:  An  offer 
unless  revoked  remains  open  for  a  reasonable  time;1 
a  revocation  to  be  effective  must  be  communicated  to  the 
other  party  ;3  the  contract  is  complete  upon  the  mailing  ot 
the  letter  of  acceptance,  the  offer  being  still  in  existence.* 
Assuming  therefore  that  B's  letter  was  mailed  before  the 
offer  expired  by  lapse  of  time,  a  valid  contract  has  arisen. 
Obviously,  however,  there  has  been  no  mutual  assent,  no 
meeting  of  the  minds  in  fact,  although  there  has  been  in 
law,  the  latter  result  being  reached  by  the  application  of 
the  principle  of  manifested  intention.  As  yet  no  one  has 
arisen  to  argue  that,  inasmuch  as  real  assent  on  the  part  of 
A  is  lacking,  there  has  been  no  meeting  of  the  minds,  and 
so  that  no  contract  has  been  made;  that,  therefore,  the  true 
explanation  of  A's  liability  is  to  be  sought  in  estoppel — he 
has  represented  to  B  that  the  offer  is  still  open,  B  has 
changed  his  legal  position  in  reliance  on  this  representa- 
tion, and  A  is  therefore  estopped  to  deny  that  a  contract 
has  been  made.  I  hope  to  show  before  I  get  through 
that  the  estoppel  theory  is  little  if  any  more  rational  in  the 

1  Loring  v.  Boston  (1844)  7  Met.  409;   Ramsgate  etc.    Hotel  Co.  v. 
Montefiore  (1866)  L.  R.  1  Exch.  109;  Maclay  v.  Harvey  (1878)  90  111.  525. 

2  Byrne  &  Co.  v.  Van  Tienhoven  &  Co.  (1880)  L.  R.  5  C.  P.  D.  344. 
'Adams    v.    Lindsell   (1818)    1    B.   &  Aid.  323;  Dunlop  v.  Higgins 

(1848)  1  H.  L.  Cases  381  ;  Tayloe  v.  Merchant's  &c.  Insurance  Company 
(1850)  9  How.  390. 
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case  of  agency  than  it  would  be  in  the  case  just  cited.  (2) 
Another  illustration  of  the  principle  of  manifested  inten- 
tion is  found  in  the  law  of  marriage.  Although  marriage 
is  not  a  contract,  the  same  legal  principles  as  to  mutual  as- 
sent govern.  A  intending  to  lead  B  to  believe  that  she  is 
entering  into  a  marriage  with  him,  but  with  no  intention  of 
binding  himself,  represents  to  her  that  C  is  a  clergyman 
duly  authorized  by  law  to  perform  marriage  ceremonies. 
A  and  B  go  through  a  marriage  ceremony  before  C,  B  act- 
ing in  good  faith  throughout.  C  in  fact  is  only  a  layman 
and  is  without  authority  in  the  matter.  Is  there  a  valid 
marriage?  In  a  jurisdiction  in  which  common  law  marri- 
ages are  valid,  yes.1  Why?  Because  A  is  estopped  to 
deny  that  C  was  a  clergyman  ?  Not  at  all  ;  he  has  mani- 
fested his  intention  to  B  to  take  her  as  his  wife ;  she  has 
manifested  her  intention  to  him  to  take  him  as  her  husband, 
and  the  marriage  is  complete.  The  fact  that  A  did  not 
intend  to  bind  himself  is  immaterial. 

To  apply  this  to  the  case  in  hand,  we  need,  in  order  to 
establish  the  contractual  theory  of  the  principal's  liability, 
to  supplement  the  principle  of  manifested  intention,  by  my 
second  proposition,  which  is  :  One  may  manifest  his  inten- 
tion (offer  to  contract)  not  only  by  his  own  words  or  acts  but 
also  through  the  words  and  acts  of  another,  called  by  the 
law  an  agent.  In  the  latter  case,  the  complete  expression 
of  the  intention  is  left  to  the  agent ;  he  is  often,  or  perhaps 
usually,  given  a  discretion  to  fix  the  terms  of  the  offer,  but 
when  he  does  fix  them,  in  law  the  manifestation  is  of  the 
intention  of  the  principal.  But,  the  advocate  of  the  estop- 
pel theory  may  object,  I  admit  that  this  is  true  if  the  agent 
was  authorized  ;  but,  in  the  case  of  apparent  authority 
only,  he  was  not  authorized.  Therein  lies  a  fallacy.  The 
doctrine  of  manifested  intention  must  govern.  If  I  say  to 
you  :  "John  Doe  is  my  agent,  he  is  authorized  to  do  so 
and  so,"  it  matters  not  whether  as  between  me  and  John 
Doe  that  is  true  or  not;  if  he  does  so  and  so,  I  am  bound, 
because  I  have  manifested  my  intention  to  be  bound.  To 
make  the  matter  concrete  :  A  says  to  B  :  "  X  is  authorized 
to  sell  you  my  horse  upon  terms  to  be  agreed  upon  be- 
tween  you  and  him."  Privately  A  instructs  X  not  to  sell 
1  Farley  v.  Farley  (1891)  94  Ala.  501. 
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for  less  than  $150.  X  offers  the  horse  to  B  for  $100  and  B 
accepts.  We  all  agree  that  A  is  bound.  But  why  ?  By 
estoppel?  So  says  the  new  school.  A  has  not  contracted 
with  B,  for  he  has  not  assented  ;  there  has  been  no  meeting 
of  the  minds.  To  be  sure  there  has  not  in  fact,  I  contend 
there  has  been  in  law.  A's  statement  to  B  is  nothing  more 
nor  less  than  an  offer  to  contract  with  him,  leaving  the 
terms  to  be  fixed  by  X.  In  other  words,  he  in  effect  says 
to  B,  "  I  will  be  bound  by  whatever  terms  of  sale  you  and 
X  may  agree  upon.''  When  therefore,  X  offers  to  B  the 
horse  for  $100,  in  law  A  has  offered  the  horse  to  B  for 
$100,  and  when  B  accepts,  the  contract  is  complete.  How 
could  any  other  result  be  reached  without  ignoring  the 
fundamental  principles  of  our  whole  legal  system  ? 

It  would  seem  that  the  only  avenue  of  escape  from  this 
conclusion  is  for  the  friends  of  estoppel  to  deny  the  valid- 
ity of  my  second  proposition,  by  asserting  that  there  is  a 
fundamental  distinction  between  manifesting  intention 
through  a  letter  and  through  another  human  being,  on  the 
ground  that  in  the  latter  case  the  agent  possesses  discre- 
tionary power.  In  the  light  of  the  following  considera- 
tions this  distinction  appears  not  to  be  valid.  In  the  case 
of  real  authority  it  is  admitted  that  a  true  contract  arises 
between  the  principal  and  third  party.  This  result,  how- 
ever, can  be  reached  only  by  admitting  that  I  may  mani- 
fest my  intention  to  you  through  another  person,  and  in  so 
doing  may  leave  discretionary  power  with  that  other  per- 
son to  fix  the  terms  of  my  offer,  i.  e.,  to  determine  what  my 
manifested  intention  is.  Concretely,  change  the  facts  of 
our  hypothetical  case  a  little,  by  omitting  the  private  in- 
structions from  A  to  X  as  to  price.  X  goes  to  B  and  offers 
the  horse  to  him  for  $100.  Has  not  A,  in  law,  offered  the 
horse  for  $100?  And  if  B  accepts,  is  not  the  contract  com- 
plete ?  Yet  here  the  terms  are  fixed  in  the  discretion  of  the 
agent,  and  it  may  be  that  A  knows  not  what  they  are  until 
long  afterwards.  There  can  be  no  contract  unless  A  has 
manifested  his  intention  to  contract  to  B,  and  B  to  A. 
This  is  accomplished  here  only  by  A's  manifesting  his  in- 
tention through  X,  his  agent,  and  in  fact  the  terms  of  the 
offer  are  fixed  by  X  in  his  own  discretion. 

The    recognition,  therefore,  of  the  existence  of  a  true 
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contract  in  the  case  of  real  authority,  is  a  recognition  of  the 
validity  of  my  second  proposition.  That  and  the  first 
proposition  taken  together  establish  the  doctrine  herein 
contended  for,  namely,  that  the  liability  of  the  principal  in 
apparent  authority  rests  as  truly  upon  a  contractual  basis 
as  it  does  in  the  case  of  real  authority.  The  principal  is 
bound  by  his  intention  as  manifested  through  his  mouth- 
piece, his  agent,  to  the  third  party,  the  latter  having  ac- 
cepted the  offer  thus  made. 

How  can  it  possibly  make  any  difference,  from  the  point 
of  view  of  the  law  of  contracts,  whether  as  between  princi- 
pal and  agent  the  latter  obeyed  his  instructions  or  not  ?  If 
the  principal  has  said  to  the  third  party,  "  This  man  is  au- 
thorized to  manifest  my  intention  to  you,"  and  then  the 
agent  makes  an  offer  within  this  apparent  authority,  has  not 
the  principal  on  all  sound  principles  manifested  to  the  third 
party  his  intent  to  contract?  The  fact  that  his  actual  in- 
tention was  different  is  immaterial.  It  is  submitted,  there- 
fore, that  the  only  difference  between  real  authority  and 
apparent  authority  is  that  in  the  case  of  the  former  there  is 
a  meeting  of  the  minds  in  fact  as  well  as  in  law,  i.  e.,  the 
principal  is  bound  and  intends  to  be  bound,  whereas  in  the 
latter  there  is  a  meeting  of  the  minds  in  law  but  not  in  fact, 
i.  e.,  the  principal  is  bound  although  he  does  not  intend  to 
be  bound. 

It  is  needless  in  this  place  to  point  out  that  in  determin- 
ing the  apparent  authority  of  an  agent  the  acts  as  well  as  the 
words  of  the  principal  are  to  be  taken  into  consideration. 
If  A  appoints  B  manager  of  his  hotel  he  says  to  the  world 
in  general :  "  This  man  is  authorized  to  make  on  my  behalf 
all  the  contracts  which  persons  occupying  such  a  position 
usually  make.''  Any  private  instructions  or  limitations 
communicated  by  A  to  B  cannot  limit  this  manifestation  of 
intention,  and  it  follows  that  when  B  makes  one  of  the  con- 
tracts in  question,  A  is  bound  because  he  has  thereby  en- 
tered into  a  contract  with  a  third  party. 

We  may  safely  conclude  therefore,  that  the  point  of 
view  of  the  common  law  always  has  been,  and  it  is  to  be- 
hoped  always  will  be,  that  the  act  of  the  agent  is  the  act  of 
the  principal  so  long  as  the  agent  keeps  within  the  scope  of 
his  authority, — real  or  apparent.     This   comes  out  clearly 
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in  the  rule  that  the  contractual  capacity  of  the  agent  is 
entirely  immaterial,— a  slave,1  a  married  woman,3  an  in- 
fant,3 anyone  in  fact,  may  be  an  agent.  It  is  the  principal, 
in  all  cases,  who  makes  the  contract,  not  the  agent.  This 
is  carried,  and  logically  so,  to  the  extent  of  holding  that  an 
assumpsit  to  or  by  the  agent  for  the  principal  may  be  laid 
as  an  assumpsit  to  or  by  the  principal.4 

Perhaps  a  large  part  of  the  difficulty  experienced  in 
dealing  with  this  question  arises  from  the  somewhat  mis- 
leading character  of  the  phrase,  "  apparent  authority."  So 
far  as  the  third  party  is  concerned,  the  apparent  authority 
of  the  agent  is  his  real  authority  ;  the  third  party  cares  not 
and  need  not  trouble  himself  about  the  state  of  affairs  as 
between  agent  and  principal.  That  is  no  concern  of  his; 
the  law  deals  with  manifested  intention  and  that  alone. 

It  remains  now  to  point  out  that  the  two  theories  do 
not  lead  in  all  cases  to  the  same  result.  It  is  of  the  essence 
of  estoppel  that  the  estoppel-asserter  (to  use  Mr.  Ewart's 
convenient  phrase)  has  relied  on  the  misrepresentation  to 
his  damage,  that  is,  that  he  has  changed  his  legal  position 
in  reliance  on  it.5  What  basis  is  there  for  estoppel,  there- 
fore, if  all  that  the  third  party  has  done  is  to  agree  with  the 
agent  acting  within  the  scope  of  his  apparent  authority  ? 
Has  the  third  party  changed  his  legal  position  in  any  way? 
For  example,  let  us  return  once  more  to  our  hypothetical 
case  of  the  agent  who  agreed  to  sell  the  horse  for  $100  in 
violation  of  his  instructions.  Let  us  assume  that  the  agree- 
ment between  him  and  the  third  party  is  for  future  de- 
livery and  payment,  that  is,  that  it  is  purely  executory. 
Consider  the  position  of  the  parties  the  moment  after  the 
agreement  is  made.  Has  the  third  party  changed  his  legal 
position  in  any  way?  If  so,  in  what?  To  begin  with, 
there  is  no  contract,  so  it  would  seem  at  first  sight  that  he  is 
not  bound.  In  the  second  place  he  is  not  estopped,  for  he  has 
not  misled  anyone.  Of  course  a  basis  for  estoppel  as  against 
the  principal  arises  if  the  agreement  is  not  purely  executory 

1  Chastain  v.  Bowman  (S.  C.  1833)  1  Hill  Law  270. 

2  Emerson  v,  Blonden  (1794)  i  Esp.  142. 

3  Watkins  v.  Vince  (18 18)  2  Starkie  368. 

*  Seignor  and  Wolmer's  Case  (1624)  Godbolt  360. 

*  Cf.  Huffcutt,  Agency,  2d  Edition,  pp.  63-64;  Ewart,  Estoppel,  pp. 
5-7- 
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but  has  been  partly  performed  by  the  third  party  ;  or  if,  al- 
though he  has  not  performed,  he  has  in  some  other  way  al- 
tered his  legal  position  in  reliance  on  the  supposed  contract. 

Before,  however,  we  can  settle  whether  there  is  an 
estoppel  against  the  principal  in  the  case  supposed — that 
is,  where  nothing  has  been  done  by  the  third  party  except 
to  agree  with  the  agent — we  must  consider  the  anomalous 
doctrine  of  ratification,  which  seems  to  complicate  matters. 
In  the  case  of  an  entirely  unauthorized  contract  entered 
into  by  one  person  in  the  name  of  or  on  behalf  of  another, 
it  is  held  that  the  "  quasi-principal  "  may  by  ratifying  make 
the  contract  binding  on  himself.  It  would  seem  that  this 
doctrine  applies  to  the  case  of  the  contract  made  by  the 
agent  within  the  scope  of  his  apparent  authority,  assuming 
that  the  estoppel  theory  is  correct.  If  so,  before  we  can 
determine  whether  the  third  party  has  changed  his  legal 
position  or  not,  we  must  see  what  the  doctrine  of  ratifica- 
tion has  to  say  concerning  the  position  of  the  third  party 
before  the  "quasi-principal"  ratifies.  We  find  two  rules, 
one  English,  the  other  American.  The  English  courts  hold 
that  although  the  principal  is  not  bound,  the  third  party  is, 
that  is,  the  "  quasi-principal ''  may  ratify  although  the  third 
party  has  withdrawn  his  consent,1  unless  indeed  the  "  quasi- 
agent"  consents  to  such  withdrawal.2  If  this  be  sound 
doctrine,  we  shall  have  to  hold  that  although  there  is  no 
contract  between  the  principal  and  the  third  party,  the 
latter  is  bound,  i.  e.,  the  principal  has  it  in  his  option  to 
hold  the  third  party  or  not  ;  that,  therefore,  the  third  party 
has  by  the  mere  agreement  surrendered  a  legal  right  and 
consequently  the  conditions  of  estoppel  are  complied  with. 

This  however,  is  not  the  prevailing  doctrine  within  the 
United  States,  and,  it  is  submitted,  is  not  sound  on  princi- 
ple. In  the  Ur'ted  States  the  cases  hold  that  the  third 
party  may  withdraw  his  consent  at  any  time  before  ratifi- 
cation, on  the  ground  that  there  is  no  mutuality,  and  no 
contract  without  mutuality  of  obligation.3  Applying  the 
American  rule  to  the  case  in  hand  we  have  this  result : 

1  Bolton  v.  Lambert  (1889)  L.  R.  41  Ch.  D.  295. 
3  Walter  v.  James  (1871)  L.  R.  6  Ex.  124. 

3  Dodge  v.  Hopkins  (1861)  14  Wis.  630;  Atlee  v.  Bartholomew  (1887) 
69  Wis.  43 ;  Townsend  v.  Corning  (N.  Y.  1840)  23  Wend.  435. 
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the  third  party  is  not  bound  because  (i)  there  is  no  contract 
and  (2)  he  is  not  estopped.  The  third  party  not  being- 
bound,  he  has  not  changed  his  legal  position  in  any  way; 
the  essential  condition  for  an  estoppel  is  lacking  and  there- 
fore the  principal  is  not  liable.  Surely  this  is  not  the  law. 
Is  there,  can  there  be,  any  doubt  that  both  principal  and 
third  party  are  bound  immediately  after  the  executory- 
agreement  is  made  by  the  agent  and  the  third  party  ?  On 
the  basis  of  the  contractual  theory  supported  herein,  both 
parties  are  bound  at  once  in  such  a  case ;  if  we  base  the 
principal's  liability  on  estoppel  neither  party  is  bound  until 
something  more  happens — either  a  change  of  position  on- 
the  part  of  the  third  party  or  a  ratification  by  the  principal. 
The  choice  then  is  not  between  two  theories  which  lead  to 
the  same  result,  but  between  theories  leading  often  but  not 
always  to  the  same  result. 

If  the  foregoing  be  sound  reasoning,  what  has  been- 
demonstrated  ? 

1.  A  person  is  always  bound  by  his  manifested  intention. 

2.  One  may  manifest  his  intention  through  another  per- 
son called  an  agent. 

3.  When,  by  words  or  acts,  fairly  interpreted,  one  has 
represented  to  another  person  or  to  the  world  at  large  that 
a  certain  person  is  his  agent  vested  with  certain  authority,, 
he  has  manifested  to  such  other  person  or  the  world  at 
large  his  intention  to  be  bound  by  the  acts  of  the  agent 
within  the  scope  of  the  authority  thus  represented  to  exist. 

4.  Therefore,  when  the  person  to  whom  this  manifesta- 
tion of  the  intention  has  been  made  has  acted  upon  it  by 
coming  to  an  agreement  with  the  agent  acting  within  his 
apparent  authority,  the  principal  is  bound  because  a  con- 
tract has  been  entered  into  between  himself  and  a  third 
party.  Both  parties  are  bound  by  their  manifested  in- 
tention. 

In  conclusion,  may  we  not  fairly  say  that  the  advocates 
of  estoppel  as  the  basis  of  liability  have  been  misled  because 
of  the  fact  that  underlying  the  principle  of  manifested  inten- 
tion, as  I  have  called  it,  and  the  principle  of  estoppel  by 
misrepresentation  there  is  a  broader  principle  common  to- 
both — the  principle,  namely,  of  fair  dealing  as  between  man? 
and  man?     A  man  is  bound  by  his  manifested  intention  be- 
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cause  it  is  only  fair  that  he  should  be  ;  any  other  rule  would 
be  not  only  impracticable  but  unjust.  So  in  estoppel.  If, 
having  reasonable  ground  for  anticipating  that  another  will 
act  upon  my  representations,  I  mislead  him  to  his  damage, 
it  is  only  fair  that  I  should  be  responsible  for  the  result,  and 
this  responsibility  is  enforced  by  preventing  me  from  deny- 
ing the  truth  of  my  representations.  The  existence  of  this 
underlying  principle,  however,  must  not  lead  us  to  treat 
the  two  principles  as  identical— that  can  result  only  in  con- 
fusion, as  the  preceding  discussion  clearly  shows. 

Walter  Wheeler  Cook. 
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NOTES. 


Trial  by  Jury  for  Petty  Offences. — The  Constitution  of  the 
United  States  provides  that  "the  trial  of  all  crimes,  except  in  cases 
of  impeachment,  shall  be  by  jury."  Art.  Ill  §  2  (3).  The  pro- 
vision is  not  expressly  restricted  as  to  the  grade  of  crimes  to  which 
it  applies,  and  on  its  face,  appears  to  be  absolute,  with  the  single 
mentioned  exception.  The  federal  Supreme  Court  has,  however, 
recently  held  that  the  provision  does  not  apply  to  petty  offences. 
Schick  v.  U.  S.  (1904)  195  U.  S.  65.  The  plaintiff  in  error  in  this 
case  was  prosecuted  for  receiving  for  sale  oleomargerine  not  stamped 
according  to  law.  He  was  tried  without  a  jury  and  the  court  im- 
posed the  statutory  penalty  of  $50.00.  The  Supreme  Court,  in  con- 
sidering the  effect  of  the  Constitutional  provision,  pointed  out  that  in 
the  original  draft  of  a  constitution  in  the  Convention  of  1787  the 
provision  was  for  the  trial  of  "  all  criminal  offences  "  by  jury,  saying 
that  the  substitution  of  the  expression  "all  crimes"  for  that  of  "all 
criminal  offences ''  showed  an  intention  to  restrict  the  operation  of 
the  provision  to  grave  offences,  and  quoted  the  passage  from  Black- 
stone  where  he  says  that  crimes  and  misdemeanors  are  violations  of 
public  law  and  are  properly  mere  synonymous  terms,  but  that  in 
common  usage  graver  offences  only  are  called  crimes,  and  lighter 
ones,  misdemeanors.  The  court  ascribes  to  the  framers  ol  the  Con- 
stitution an  intention  to  use  the  word  "crime"  in  its  vague  popular 
meaning ;  but  it  would  seem  more  likely  that  a  body  of  lawyers, 
making  use  of  the  standard  legal  text-book  of  the  day,  in  establish- 
ing the  supreme  law  of  the  land,  would,  adopt  the  meaning  therein 
declared  to  be  the  proper  one. 

Art.  XI  §  4,  in  the  draft  of  a  constitution  submitted  to  the  con- 
vention by  its  committee  provided  for  the  trial  of  all  criminal  offences 
in  the  State  where  committed  and  by  jury.  This  was  unanimously 
amended  to  read  in  substantially  its  present  form,  the  arrangement  of 
the  section  being  changed,  provision  made  for  crimes  not  committed 
in  any  State,  and  the  expression  "  all  criminal  offences  "  changed  to 
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*' all  crimes."  Madisdn  says  of  the  change:  "The  object  of  this 
amendment  was,  to  provide  for  a  trial  by  jury  of  offences  committed 
out  of  any  State."  Madison  Papers,  Vol.  Ill,  p.  144 1.  Madison's 
failure  whan  stating  one  reason  for  the  change  to  mention  any  such 
significance  in  it  as  the  court  finds,  and  particularly  his  use  of  the 
rejected  word  "offences,"  would  indicate  that  there  was  no  deliberate 
change  of  the  kind  suggested  by  the  court.  Hamilton,  in  the  Fed- 
eralist, too,  says  that  all  "criminal  causes''  are  triable  by  jury.  No. 
83.  Several  passages  in  the  Constitution  indicate  that  when  the 
operation  of  a  provision  is  meant  to  be  restricted  to  offences  of  a 
certain  gravity,  such  an  intention  is  clearly  shown.  In  providing  for 
the  jurisdiction  of  federal  courts,  the  expression  "felonies  on  the 
high  seas''  is  used,  Art.  I.  §  8  (10);  in  providing  for  indictment, 
"capital  or  otherwise  infamous  crime, "  Amend.  V;  in  defining  the 
grounds  for  impeachment,  "treason,  bribery,  or  other  high  crimes 
and  misdemeanors."  Art.  II.  §  4.  In  providing  for  extradition,  the 
Constitution  mentions  "treason,  felony,  or  other  crime."  Art.  IV 
§2(2).  In  Kentucky  v.  Dennison  (i860)  24  How.  66,  Taney,  C.  J., 
speaking  for  the  court,  declared  that  the  use  of  the  word  "  crime"  in 
this  clause,  instead  of  the  expression  "  high  misdemeanor,"  as  in  the 
Articles  of  Confederation,  showed  "the  deliberate  purpose  to  include 
every  offence  known  to  the  law  of  the  State  from  which  the  party 
charged  had  fled." 

In  England  many  criminal  offences,  particularly  minor  ones  were 
punished  summarily  without  the  intervention  of  a  jury  at  the  time  of 
the  adoption  of  the  Constitution,  but  these  summary  convictions 
were  not  the  result  of  any  principles  of  the.  common  law,  but  of  Acts 
of  Parliament  authorizing  the  trial  of  particular  offences  in  that  man- 
ner. Blackstone,  Bk.  4,  p.  280.  This  practice  was  declared  by 
Burn  in  his  "Justice,"  the  eleventh  edition  of  which  appeared  in  1770, 
to  be  a  "  tacit  repeal  of  that  famous  clause  in  the  Great  Charter,  that 
a  man  "fehall  be  tried  by  his  equals,"  Vol.  I,  p.  373,  and  Blackstone 
protested  against  it  as  "  threatening  the  disuse  of  our  admirable  and 
truly  English  trial  by  jury,  unless  only  in  capital  cases."  Bk.  IV, 
p.  281.  In  view  of  these  strong  expressions  by  writers  conceded  to 
have  had  a  great  influence  on  the  members  of  the  Constitutional  Con- 
vention, it  seems  unlikely  that  the  Convention  intended  to  perpetuate 
the  practice  prevailing  in  England  by  the  use  of  the  simple  expres- 
sion "  the  trial  of  all  crimes  shall  be  by  jury."  Nor  does  it  seem  that 
the  Supreme  Court  has  followed  the  English  system.  In  Callan  v. 
Wilson  (1888)  127  U.  S.  540,  the  petitioner  was  tried  summarily, 
convicted  and  sentenced  to  pay  $25.00,  or  in  default  thereof,  to  thirty 
days  imprisonment.  The  offence  was  conspiracy  to  prevent  a  certain 
person  from  pursuing  his  lawful  calling.  The  court  declared  the 
petitioner  entitled  to  a  jury  trial,  though  in  Rex  v.  Vipont  (1 761)  2 
Burr.  1 163,  on  facts  strikingly  similar,  the  defendant  was  summarily 
convicted  by  the  English  court.  A  comparison  of  the  principal  case 
and  Callan  v.  Wilson  shows  a  disposition  on  the  part  of  the  Supreme 
Court  to  treat  the  kind  of  punishment,  whether  imprisonment  or 
money  penalty,  as  an  important,  and  perhaps  the  determining  factor, 
though  it  is  doubtful  whether  or  not  the  court  would  make  this  an  in- 
variable test. 
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The  clause  in  the  federal  Constitution  is  conceded  to  refer  only  to 
the  federal  courts,  Eilenbecker  v .  District  Court  (1889)  134  U.  S.  31, 
but  jury  trial  is  provided  for  in  all  the  State  constitutions.  In  many, 
perhaps  a  majority,  the  provision  is  for  the  preservation  of  trial  by 
jury.  Under  such  a  provision,  a  summary  conviction  valid  before 
the  adoption  of  the  constitution  would  of  course  still  be  valid. 
Byers  v.  Comm.  (1862)  42  Pa.  St.  89.  In  construing  clauses  similar 
to  the  federal  provision,  however,  the  cases  are  not  uniform.  Many 
hold  as  in  the  principal  case,  Ex  parte  Marx  (1889)  86  Va.  40; 
State  v.  Con/in  (1855)  27  Vt.  318,  while  some  reach  the  opposite  re- 
sult. In  re  Rolfs  (1883)  30  Kans.  758;  Belatti  v.  Pierce  (1896) 
8  S.  D.  456.  In  Callan  v.  Wilson  supra,  is  a  dictum  that  there  are 
cases  where  jury  trial  is  not  required  by  the  federal  Constitution,  but 
while  on  the  Kansas  bench,  Brewer,  J.,  pointed  out  the  importance 
of  the  distinction  between  a  provision  preserving  trial  by  jury  and  one 
requiring  all  crimes  to  be  tried  by  jury.  In  re  Rolfs,  supra.  The 
distinction  seems  well  taken,  and  it  applies  with  still  stronger  force 
to  the  case  of  the  federal  Constitution  in  view  of  the  condemnation  of 
the  practice  of  summary  convictions  pronounced  by  influential  legal 
writers  of  the  time  of  its  adoption. 

The  courts  have  been  much  pressed  by  practical  considerations. 
The  very  great  inconvenience  of  requiring  trial  by  jury  for  trivial  offences 
and  the  long  acquiescence  in  summary  convictions  and  the  conse- 
quent "revolution,"  as  it  is  termed  by  several  courts,  which  would 
follow  a  declaration  of  a  universal  right  of  trial  by  jury,  are  considera- 
tions of  very  great  weight,  and  it  is  these  considerations  which  are 
perhaps  a  warrant  for  the  result  reached  in  the  principal  case.  There 
are,  however,  practical  objections  to  the  rule  of  the  principal  case,  for 
there  is  no  definite  line  between  the  cases  there  declared  triable  by 
jury  and  those  not  necessarily  so  triable,  and  instead  of  a  uniform 
rule  for  all  cases,  there  are  substituted  two  rules,  the  extent  of  the 
application  of  which  is  and  necessarily  must  remain  more  or  less 
uncertain. 


Double  Taxation  by  Competing  Authorities. — While  the  ancient 
principle  that  political  allegiance  formed  the'  basis  of  the  individual's 
fiscal  obligation  to  the  government  has  generally  been  abandoned,  the 
States  are  not  always  in  harmony  as  to  what  principle  shall  supersede 
it.  Two  views  are  constantly  conflicting:  one  that  the  owner's  domi- 
cile shall  determine  the  government  to  which  the  obligation  is  due; 
and  the  other  that  the  location  of  the  property  shall  be  the  test. 
Without  exception  the  latter,  the  so-called  rule  of  situs,  is  applied  to 
real  estate,  and  the  property  is  taxed  where  located.  With  regard  to 
personalty,  however,  many  of  the  States  have  adopted  a  rule  of  the 
common  law,  mobilia  sequuntur  personam,  as  an  expression  of  the 
principle,  and  the  property  is  taxed  at  the  domicile  of  the  owner. 
Story,  Conflict  of  Laws,  8th  ed.,  §§  362,  383,  550.  Many  of  the 
States  have  even  here  applied  the  rule  of  situs,  some  by  statute,  Ind. 
Rev.  Stat.  sec.  6287;  and  some  by  judicial  interpretation,  Hoyt  v. 
Comm.  (1861)  23  N.  Y.  224.  It  is  clear  that  neither  principle  applied 
to  the  exclusion  of  the  other  is  entirely  satisfactory  from  an  economic 
standpoint.  Seligman,  Essays  in  Taxation,  p.  no.  A  resident  of 
a  State  who  derives  his  entire  income  from  without  the  State  certainly 
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owes  some  obligation  to  the  government  of  his  domicile.  On  the 
other  hand  does  he  not  owe  some  obligation  to  the  government  within 
whose  jurisdiction  is  located  the  property  or  business  from  which  his 
income  is  derived  ?  It  is  equally  evident  that  the  lack  of  uniform 
application  of  the  principles  is  productive  of  injustice  to  the  individual 
or  a  loss  of  revenue  to  the  State:  for  if  the  individual's  residence  is  in 
a  jurisdiction  where  the  law  of  domicile  is  applied,  and  the  property  is 
where  the  law  of  situs  governs,  he  will  be  twice  taxed;  if  the  facts  of 
his  residence  and  the  property's  location  are  reversed  he  will  escape 
taxation  entirely. 

With  regard,  however,  to  the  intangible  forms  of  personalty  the 
problem  is  still  further  complicated.  It  is  the  generally  accepted 
doctrine  that  such  forms  of  property  have  no  situs.  Story,  supra, 
§  360.  Their  taxable  situs  has  generally  and  by  the  highest  authority 
been  held  to  be  with  the  owner.  Kirtlandv.  Hoichkiss  (1879)  IO°  U. 
S.  491.  An  exception,  however,  obtains  in  some  jurisdictions,  and 
credits  are  held  to  acquire  a  taxable  situs,  independent  of  the  owner, 
within  the  jurisdiction  where  the  debtor  resides  or  where  the  security 
is  located,  if  present  there  in  the  hands  of  an  agent  with  absolute  con- 
trol over  them,  to  manage  and  collect  them,  and  to  reinvest  the  pro- 
ceeds. Catlin  v.  Hull  (1849)  21  Vt.  152;  Goldgart  v.  The  People 
(1883)  106  111.  25.  But  the  Supreme  Court  of  Indiana  would  seem 
to  have  gone  still  further  when  they  declared  in  a  recent  case  that 
notes,  owned  by  a  non-resident,  and  secured  by  mortgages  on  land 
without  the  State,  were  taxable  in  the  hands  of  an  agent  within  the 
State.  Buck  v.  Beach  (1904)  71  N.  E.  963.  It  is  difficult  to  justify 
the  decision  on  principle  or  on  authority.  For  the  purposes  of  taxa- 
tion the  notes  and  mortgages  could  not  be  separated;  they  were  the 
same  property.  The  jurisdiction  of  a  State  is  doubtless  absolute 
over  personalty  within  its  borders.  Story,  supra,  §  550.  But  the 
paper  on  which  the  notes  or  mortgages  were  written  was  simply  evi- 
dence of  a  credit,  or  interest  in  land.  That  interest  was  with  the 
security.  The  economic  situs  was  also  there.  Though  the  State  of 
the  owner's  residence  and  the  State  where  the  security  was  located 
might  rightly  have  claimed  some  obligation  from  the  owner,  it  is  diffi- 
cult to  see  how  any  obligation  was  owing  to  the  State  where  the  mere 
evidence  of  the  owner's  interest  in  the  security  was  located.  The 
United  States  Supreme  Court  has  held  that  a  chose  in  action  has  no 
taxable  situs  away  from  the  owner.  State  Tax  on  Foreign-Held 
Bonds  Case  (1872)  15  Wall.  300.  It  is  only  by  declaring  mortgages 
interests  in  realty  that  the  State  of  the  location  of  the  security  has 
been  able  to  reach  them.  Savings  Society  v.  Multnomah  Co.  (1898) 
169  U.  S.  421.  Walker  Double  Taxation,  p.  97.  In  view  of  this  it 
is  difficult  to  see  how  the  decision  of  the  Indiana  Court  can  be  sus- 
tained. 

But  the  complications  which  may  arise  from  such  a  law  are  seri- 
ous. Had  the  owner  resided  in  a  jurisdiction  where  mortgages  were 
taxable  to  him,  and  had  the  land  been  located  in  a  jurisdiction  where 
mortgages  were  declared  an  interest  in  realty,  the  taxation  of  the 
owner  would  have  been  threefold.  The  sole  solution  of  the  problem 
would  seem  to  lie  in  a  substantial  inter-state  agreement,  and  a  recog- 
nition of  economic  principles  as  the  basis  of  any  tax  law  that  car* 
endure. 
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Jurisdiction  of  the  Courts  over  a  Special  Tribunal  Created 
by  Statute. — The  decision  recently  handed  down  by  the  Supreme 
Court  of  Wisconsin,  determining  the  contest  between  the  Spooner 
and  La  Follette  factions  of  the  Republican  party  over  the  right  to  the 
party  name,  involves  the  question  as  to  what  jurisdiction  the  courts 
have  to  review  the  decision  of  a  special  statutory  tribunal.  State  ex 
rel.  Cook  v.  Houser  (Wis.  1904)  100  N.  W.  964.  A  statute  provided 
that  when  there  were  disputes  between  factions  within  a  party  "the 
■committee  which  had  been  officially  certified  to  be  authorized  to  rep- 
resent the  party"  should  determine  which  of  the  rival  nominees  were 
entitled  to  the  party  name.  35  Rev.  St.  Wis.  1898.  The  State  Cen- 
tral Committee,  which  was  found  to  answer  the  statutory  description, 
was  composed  largely  of  office  holders  under  the  La  Follette  faction, 
and  it  was  contended  that  a  decision  by  such  a  tribunal  could  not  be 
unprejudiced  and  that  it  was  therefore  null  and  void  ;  but  the  court 
held  that  (1)  bias  or  prejudice  would  not  disqualify  the  special 
tribunal  from  acting,  and  that  (2)  as  the  statute  did  not  expressly 
provide  for  a  judicial  review  of  the  decision,  the  committee  had  ex- 
clusive jurisdiction  over  the  subject  matter. 

At  common  law  bias  or  prejudice  would  not  disqualify  a  judge 
from  rendering  a  decision.  In  re  Davis1  Estate  ( 1 89 1 )  11  Mont. 
1.  He  would,  however,  be  disqualified  when  his  decision  would 
involve  a  determination  of  his  own  cause.  Dimes  v.  Grand  Junc- 
tion Canal  Co.  (1852)  3  H.  L.  C.  759.  But  when  "he  has  so 
exclusive  jurisdiction  ot  the  cause  or  matter  by  the  Constitution 
or  by  statute  as  that  his  refusal  to  act  will  prevent  any  proceeding  in 
it,  the  he  may  act  so  far  as  that  there  may  not  be  a  failure  of  remedy, 
or  as  it  is  sometimes  expressed,  "a  failure  of  justice."  Matter  of 
Ryers  (1878)  72  N.  Y.  1.  This  rule  as  to  judges  is  very  generally 
applied  to  special  statutory  tribunals.  People  ex  rel.  Burbyv.  Common 
Council  (N.  Y.  1895)  85  Hun  601.  Thus,  where  it  appears  that  the 
matter  must  be  determined  by  that  tribunal  in  order  to  have  a  deter- 
mination at  all,  as  is  the  fact  in  the  principal  case,  interest  will  not 
vitiate  the  decision  ;  People  ex  rel.  Jones  v.  Sherman  (M.  Y.  1901)  66 
App.  Div.  231;  unless  it  appears  that  the  result  reached  could  not  have 
been  arrived  at  by  reasonable  men  acting  in  good  faith.  Dawkins  v. 
Anlrobus  (1881)  L.  R.  17  Ch.  D.  615;  Miller  v.  Clark  (1900)  62  Kan. 
278. 

The  court  in  the  principal  case,  however,  goes  further  and  lays 
down  the  broad  doctrine  that,  although  there  was  fraud  or  unreasona- 
bleness, the  decision  of  the  statutory  tribunal  is  not  reviewable  unless 
there  is  an  express  provision  to  that  effect.  There  is  no  doubt  but 
that  the  courts  are  loath  to  disturb  the  finding  of  a  special  tribunal, 
and  often  to  jusify  it.  take  refuge  in  the  fact  that  such  a  trial,  while 
quasi-judicial  in  character,  is  not  restricted  by  the  rights  and  inci- 
dents of  a  common  law  trial.  People  ex  rel.  Doherty  v.  Commissioners 
{N.  Y.  1895)  84  Hun  64;  Stale  ex  rel.  Starkweather  v.  Common  Coun- 
^7(1895)  9°  Wis-  612.  Where,  by  the  terms  of  the  statute  the  de- 
cision of  the  special  tribunal  is  to  be  final,  Randall  v.  State  (1901)  64 
Ohio  St.  57,  the  courts  uniformly  decline  to  review  the  decision  ;  but, 
it  seems  well  settled  that  they  will  interfere  when  a  result  is  reached 
so  unreasonable  as  to  indicate  bad  faith,   or  actual  fraud  is  shown. 
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Pollock  on  Torts,  p.  105;  People  ex  rel.  Shannon  v.  Magee  (N.  Y. 
1900)  55  App.  Div.  195;  People  ex  rel.  Miller  v.  Elmendorf  (N.  Y. 
1900)  51  App.  Div.  173  ;  Miller  v.  Clark,  supra;  nor  does  this  result 
seem  to  depend  upon  an  express  statutory  provision  for  review  in 
such  cases.  In  the  principal  case  the  passion  attending  a  dispute  be- 
tween factions  of  a  political  party  was  a  strong  reason  for  ascribing  to 
the  legislature  an  intention  to  make  the  decision  of  the  Central  Commit- 
tee final,  but  in  the  absence  of  evidence  of  such  an  intention  it  would 
seem  that  there  should  be  a  review  by  the  courts  and  that  the  broad 
doctrine  laid  down  by  the  court  is  not  supported  by  the  authorities. 


The  Inception  of  the  Relation  of  Carrier  and  Passenger. — As 
to  what  facts  constitute  the  relation  of  carrier  and  passenger,  so  as  to 
necessitate  on  the  part  of  the  carrier,  not  only  freedom  from  negli- 
gence, but  the  highest  practicable  degree  of  care,  is  frequently  a 
difficult  question  of  law.  One  who  enters  the  station  of  a  railroad  a 
reasonable  time  before  his  train  leaves,  with  the  bona-fide  intention 
of  entering  into  a  contract  of  carriage,  is  a  passenger  whether  or  not 
he  has  purchased  a  ticket,  Gordon  v.  Railroad  (N.  Y.  1863)  40 
Barb.  546,  and  even  though  the  ticket  agent  refuses  to  sell  him  a 
ticket.  N.  6V  W.  R.  Co.  v.  Gallagher  (1893)  89  Va.  639.  Where 
one  was  on  the  way  to  the  station  in  the  omnibus  of  a  railroad 
company,  such  a  relation  was  held  to  have  arisen.  Buffetl  v.  T.  & 
B.  R.  Co.  (1869)  40  N.  Y.  168.  On  the  other  hand,  the  mere  pur- 
chase of  a  ticket  and  the  intention  to  take  a  train  will  not  demand 
of  the  railroad  the  extraordinary  care  due  to  passengers.  Illinois 
Cent.  R.  Co.  v.  O'R'ee/e  {iSgy)  168  111.  115.  In  the  law  of  street 
railways,  the  relation  commences  the  moment  one  touches  the 
car,  Davey  v.  Greenfield  SI.  Ry.  (1900)  177  Mass.  106,  and  an  in- 
struction that  if  the  car  had  stopped,  and  the  plaintiff  was  "in  the 
act  of  carefully  and  prudently  attempting  to  step  upon  the  platform, 
he  is  to  be  regarded  as  a  passenger,"  was  held  to  be  correct.  Smith 
v.  St.  Paul  City  Ry.  Co.  (1884)  32  Minn.  1.  But  where  the  driver  on 
a  car  answered  affirmatively  the  plaintiffs  signal  to  stop,  the  mere 
fact  that  there  was  an  intention  on  both  sides  to  enter  into  a  contract 
of  carriage,  was  not  sufficient  to  create  the  relation.  Donovan  v. 
Hartford  St.  Ry.  Co.  (1894)  65  Conn.  231.  Between  these  cases  is 
one  lately  decided  by  the  Supreme  Judicial  Court  of  Massachusetts. 
Duchemin  v.  Boston  El.  Ry.  Co.  (1904)  71  N.  E.  780,  where  it  was 
held  that  the  plaintiff,  who  was  approaching  a  street  car  which  had 
stopped  to  receive  him,  was  not  entitled  to  the  rights  of  a  passenger 
before  he  had  reached  the  car. 

There  is  no  conflict  among  the  courts  as  to  the  relation  in  the 
above  cases  ;  but  it  is  difficult  to  find  the  theory  underlying  the 
decisions.  In  Farley  v.  Cincinnati  H.  &  D.  R.Co.  (1901)  108  Fed. 
14,  the  relation  is  said  to  be  based  on  contract.  See  also  Illinois 
Cent.  R.  Co.  v.  O'Keefe,  supra.  This  contract  is  implied  from  very 
slight  circumstances.  Thus,  those  who  by  the  implied  assent  of  the 
carrier  are  in  the  waiting-room,  on  the  passenger  car,  or  in  the  act 
of  mounting  the  car  steps  are  passengers,  as  their  acts  are  presumed 
to  be  known  to  the  carrier.     It  is  undoubted  that  a  man  becomes  a 
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passenger  as  soon  as  some  definite  step  is  taken  which  renders  him 
liable  for  his  fare,  and  it  is  also  true  that  one  is  not  a  passenger  in 
some  cases  where  the  assent  of  the  carrier  cannot  be  presumed,  as 
when  he  is  on  the  carrier's  premises  an  unreasonable  time  before  his 
train  starts,  Grimes  v.  Pennsylvania  Co.  (1888)  36  Fed.  72,  or  is  in  a 
car  which  ordinarily  is  not  used  to  carry  passengers.  Haase  v.  Oregon, 
etc.,  Co.  (1890)  19  Ore.  354.  But  where,  as  in  N.  cV  W.  R.  Co.  v. 
Gallagher,  supra,  the  relationship  is  held  to  exist  after  the  carrier  has 
refused  to  enter  into  a  contract  of  carriage,  it  seems  difficult  to  justify 
the  contract  test,  and  it  seems  to  be  totally  repudiated  when,  as  in 
McNeill  v.  D.  &  C.  R  Co.  (N.  C.  1904)47  S.  E.  765,  the  court  finds 
that  the  contract  of  carriage  is  void,  but  still  rules  that  the  relationship 
exists.  One  who  enters  a  station  a  reasonable  time  before  his  train 
starts  is  a  passenger,  but  at  that  time  no  consideration  has  passed  ;  he 
is  under  no  obligation  to  travel,  and  may  leave  without  objection 
from  the  carrier. 

The  question  seems  to  be  one,  not  of  contract,  but  of  duty  to  the 
public,  and  this  duty  to  a  member  of  the  public  seems  to  arise  from 
the  concurrence  of  two  facts  :  (1)  that  the  person  has  the  intention  of 
entering  into  a  contract  of  carriage,  and  (2)  that  he  has  put  himself 
under  the  care  and  control  of  the  carrier  in  a  proper  and  customary 
manner. 


Criminal  Contempts  a  Proper  Subject  of  Review. — The  Su- 
preme Court  has  recently  had  occasion  to  examine  its  prior  decisions 
in  cases  where  a  review  of  criminal  contempt  proceedings  was  sought, 
and  it  came  to  the  conclusion  that  reviews  in  those  cases  had  been 
denied,  not  because  there  is  something  in  contempt  proceedings 
which  renders  them  not  properly  open  to  review,  but  because  they 
are  of  a  criminal  nature,  and  previous  to  the  Act  of  March  3,  1891, 
no  provision  had  been  made  for  review  of  criminal  cases  in  the  fede- 
ral courts.     Besette  v.  Conkey  Co.  (1904)  194  U.  S.  324. 

Proceedings  for  criminal  contempt  are  to  preserve  the  power  and 
vindicate  the  dignity  of  the  court.  In  re  Nevitt  (1902)  1 17  Fed.  448. 
An  insult  to  a  single  court  is  an  insult  to  the  entire  judicial  system, 
and  so  an  offence  against  the  people.  Watson  v.  Williams  (1858)  36 
Miss.  331.  As  such  it  is  a  crime  and  is  subject  to  legislative  regulation, 
4  Columbia  Law  Review  65,  and  to  pardon  by  the  executive.  3  id. 
45.  But,  unlike  other  crimes,  contempts  are  inseparable  from  the 
courts,  and,  it  would  seem,  from  the  particular  court  which  is  chal- 
lenged. The  power  to  fine  and  imprison  for  contempt  has  always 
been  regarded  as  necessary  to  and  inherent  in  all  superior  courts,  4 
Blackstone's  Com.  286.  Anderson  v.  Dunn  (1821)  6  Wheat.  204, 
227;  Ex  parte  Robinson  (1873)  l9  Wall.  505.  510,  and  in  the  Case 
of  the  Earl  0/  Shaftsbury  (1677)  2  St.  Tr.  616,  622,  it  was  decided 
in  England  that  every  court  must  be  the  sole  judge  of  its  own  con- 
tempts. This  was  affirmed  in  Regina  v.  Paty  (1705)  2  Ld.  Ray. 
1 105,  and  in  Crosby's  Case  (J771)  3  Wilson  188,  and  this  doctrine  is 
followed  in  the  United  States.  No  court  will  punish  a  contempt  of 
another  court.  Penn  v.  Messinger  (Pa.  1791 )  1  Yeates  2;  Ex  parte 
Chamberlain  (N.  Y.  1825)  4  Cow.  49,  and  where  the  court  has  juris- 
diction, no  other  court  can  review  the  merits  of  the  decision,  Case  of 
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Fates  (1809)  4  Johns.  317;  State  v.  Tipton  (Ind.  1822)  1  Blakf.  166, 
since  the  judgment  for  contempt  should  be  summary,  without  sub- 
mitting the  question  of  disobedience  to  another  tribunal,  be  it  a  jury 
or  another  court.  In  re  Beds  (t 8^4)  158  U.  S.  564,  594.  The  juris- 
diction, of  the  lower  court,  however,  may  be  inquired  into  by  writ  of 
error  or  appeal,  though  no  finding  of  the  inferior  court  as  to  the  fact 
of  contempt  can  be  questioned  by  the  superior  court;  Bickley  v. 
Comm.  (Ky.  1829)  2  J.  J.  Marsh.  573,  and,  similarly,  certiorari  may 
be  issued  to  ascertain  whether  the  inferior  court  had  jurisdiction 
and  exercised  it  according  to  law,  but  not  to  inquire  into  the  merits 
of  the  case.  Case  of  Hummel  and  Bishoff  (Pa.  1840)  9  Watts  416, 
431;  Peoples.  Turner  (1850)  1  Cal.   152. 

With  one  exception,  In  re  Watts  (1903)  190  U.  S.  1,  the  federal 
decisions  have  been  in  accord  with  these  doctrines.  In  Ex  parte 
Kearney,  supra,  Mr.  Justice  Story,  denied  review  on  the  ground 
that  the  court  had  no  appellate  jurisdiction  in  criminal  matters,  but 
he  was  careful  also  to  point  out  that  from  its  nature  a  contempt  pro- 
ceeding could  not  be  reviewed,  except  as  to  the  question  of  jurisdic- 
tion, and  the  same  doctrine  has  been  referred  to  approvingly  in  later 
cases.  New  Or/eansv.  S.  S.  Co  (1874)  20  Wall.  387,  392;  Ex  parte 
Fiske  (1885)  113  U.  S.  713;  In  re  Debs,  supra.  The  lack  of  appel- 
late jurisdiction  was  obviated  in  In  re  Chetwood  (1897)  165  U.  S.  443, 
461,  by  issuing  certiorari,  but  only  to  correct  an  excess  of  jurisdiction, 
and  in  In  re  Watts  the  question  does  not  seem  to  have  been  presented 
to  the  court  as  an  objection,  though  the  facts  constituting  the  con- 
tempt were  reviewed  and  the  order  reversed.  Although  the  principal 
case  involves  only  a  question  of  jurisdiction,  the  language  of  the 
opinion  covers  the  action  of  the  court  in  In  re  Watts,  and  if  a  case 
should  now  come  before  the  court  it  would  seem  that  it  could  follow 
In  re  Watts,  citing  the  opinion  in  the  principal  case  in  support  of 
that  doctrine,  or  decide  in  accordance  with  the  principle  repeatedly 
declared,  but  not  adjudged,  since  Ex  parte  Kearney,  in  1822. 


Legislative  Control  Over  the  Right  to  Vote. — The  question 
as  to  how  far  the  legislature  may  go  in  providing  regulations  for 
elections,  without  infringing  the  Constitutional  privilege  of  the  right 
to  vote,  is  not  infrequently  before  the  courts.  The  mere  granting  of 
the  right  to  vote  by  the  Constitution  does  not  mean  that  the  right 
may  be  exercised  in  any  and  every  way  without  regulation.  The  legis- 
lature may,  in  the  absence  of  directions  to  the  contrary,  provide  regu- 
lations for  voting,  though  in  so  doing  it  cannot,  of  course  abrogate 
qualifications  fixed  by  the  Constitution,  nor  can  it  add  new  ones, 
unless  the  power  to  do  so>  is  given.  See  Comm.  v.  McClelland  (1886) 
83  Ky.  686,  691.  Registration  laws,  for  instance,  though  they  im- 
pose certain  prerequisites  before  the  right  to  vote  can  be  exercised,  are 
generally  held  to  be  constitutional.  People  ex  rel.  Foley  v.  Kopplekom 
(1868)  16  Mich.  342.  It  is  essential  that  the  regulation  made  by  the 
legislature  be  reasonable  in  order  to  avoid  conflicting  with  the  consti- 
tution, Comm.  v.  McClelland  supra,  and  while  no  specific  test  can  be 
named  to  determine  what  is  and  what  is  not  a  reasonable  regulation, 
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yet  it  has  been  held  that  the  right  to  regulate  does  not  mean  the  right 
to  destroy.     See  Page  v.  Allen  (1865)  58  Pa.  St.  33S,  347. 

Assuming  the  legislature  to  have  the  power  to  make  a  regulation 
in  a  given  case,  the  question    arises  as  to  whether  the  regulation  is 
directory  or  mandatory,  that  is,  whether  the  failure  to  carry  it  out  will 
avoid  the  election  or  not.     If  the  regulation  is  directory,  the  failure  tO' 
observe  it  will  not  avoid  the  election,  if  it  is  mandatory,  it  will.     Thus 
in  a  recent  case  in  Illinois,  the  court  was  called  upon  to  construe  two 
statutory  provisions,  one  of  which  made  it  necessary   that  ballots  be 
prepared  within  booths  provided  for  that  purpose,  and  the  other  of 
which  required  an  election  judge  to  put  his  initials  on  the  back  of  the 
ballot  handed  to  the  voter.      Choisser  v.  Fork  (1904)  71  N.  E.    940. 
All  the  judges  agreed  that  the  first  direction  was  mandatory,  but  a 
difference  of  opinion  prevailed  as  to  the  second.     The  general  inclina- 
tion is  to  regard  directions  as  directory,  where  all  has  been  done  in 
good  faith  and  the  irregularities  do  not  affect  the  result.     Collins  v. 
Huff  (1879)    63   Ga.  207.     Thus   lack  of  qualification  of  election 
officers  to  hold  their  position,    Swepslon  v.    Barton  (1882)    39    Ark. 
549,  or  failure  to  certify  the  result  in  proper  form,  Trimmier  v.  Bomar 
(1883)  20  S.  C.  354,  or  failure  to  file  an  oath,    Trimmier  v.   Bomar 
supra,  have  not  been  held  fatal.     Whatever  involves   the  secrecy  of 
the  ballot  is,  however,  usually  regarded   as  mandatory.     The  great 
desideratum    of  our  method  of  voting  is  secrecy.     Cooley,   Const. 
Limitations,  6th  ed.,  §  760,  and  whatever  tends  to  impair  it  will  be 
strictly  scrutinized.     The  view  of  the  principal  case  that  failure  to  vote 
within  the  booth  provided  invalidated  the  votes  so  cast  is  entirely  in 
accord  with  the    principle   of  keeping   inviolate  the   secrecy  of  the 
ballot.     As  to  the  construction  of  the  second  regulation  here  in  ques- 
tion  the   matter  seems   more   difficult.     The    legislature   does    not 
appear    to   have  overstepped    its   power   in  making  the   regulation, 
though  the  dissenting   opinion  looks  to  that   view.     After  adopting 
the  opinion,  however,  that  the  legislature  did  not  go  beyond  its  legiti- 
mate sphere,   it  is  doubtful,   at   least,   whether  the  view  of  the  court 
that    the   regulation    was  intended    to    be  mandatory    rather   than 
directory   is  in  accord    with  the  weight  of  judicial  opinion.     The 
statutory  requirement  that  the  election  judge  write  his  initials  on  the 
back  of  the  ballot  does  not  seem  to  go  to  root  of  anything  sufficiently 
vital    to   necessitate   construing    the   statute  as  mandatory.      See  3 
Columbia  Law  Review  51. 


Contracts  to  Give  Satisfaction. — Where  one  contracts  to  do  a 
certain  thing  to  the  satisfaction  of  another,  should  he  be  prevented 
from  recovering  because  of  the  unreasonable,  although  bona  fide  dis- 
satisfaction of  that  other  ?  There  seems  to  be  no  reason  in  the  policy 
of  the  law  why  the  parties  to  a  contract  should  not  agree  that  the 
decision  of  one  of  them  or  of  a  third  party  shall  be  conclusive  as  to 
performance.  The  courts,  therefore,  should  not  hesitate  to  enforce 
such  a  contract,  and  say  that  when  a  man  contracts  for  an  act  that 
shall  be  satisfactory  to  himself,  it  was  never  intended  to  mean  an  act 
satisfactory  to  another  or  to  a  jury.  It  may  be  a  perilous  contract 
for  a  man  to  make,  but  having  voluntarily  undertaken  it,  the  instru- 
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ment  is  to  be  interpreted  in  strict  accordance  with  the  intent  of  the 
parties  as  gathered  from  their  expressions.  This  logical  view  is  fol- 
lowed by  the  Iowa  court  in  the  recent  case  of  Inman  Mfg.  Co.  v. 
American  Cereal  Co.  (1904)  100  N.  W.  860. 

The  decisions  of  the  various  jurisdictions  on  this  point  are  con- 
flicting. The  New  York  courts  have  practically  gone  the  length  of 
making  contracts  for  the  parties,  holding,  in  a  case  where  the  pro- 
duction of  a  certificate  of  the  water  purveyor  was  a  condition  prece- 
dent to  payment,  that  "It  was  necessary  for  the  plaintiff  eithtr  to 
prove  upon  the  trial  the  making  of  such  certificate,  or  to  show  that 
it  was  refused  unreasonably  and  in  bad  faith.  It  was  unreasonable 
to  refuse  it,  if  in  contemplation  of  the  contract,  it  ought  to  have  been 
given.  In  such  contemplation,  it  ought  thus  to  have  been  given, 
when  in  very  fact  and  beyond  all  pretence  of  dispute,  the  state  of 
things  existed  to  which  the  water  purveyor  was  to  certify,  to  wit:  the 
lull  completion  of  the  contract  in  each  and  every  one  of  its  stipula- 
tions. "  Bowery  Nat.  Bank  v.  The  Mayor,  etc.  (1875)  63  N.  Y.  336. 
The  tendency  to  thus  give  arbitrary  construction  to  a  contract  is 
particularly  noticeable  in  cases  like  building  contracts  where  labor  or 
services  have  been  rendered  or  materials  supplied  and  the  situation 
is  such  that  there  will  be  absolute  loss  to  the  plaintiff  if  the  matter 
be  left  entirely  to  the  decision  of  another.  Here  the  courts  have 
gone  great  lengths  in  their  efforts  to  accomplish  substantial  justice, 
sometimes  holding  that  the  presence  of  the  words  "  in  the  best  work- 
manlike manner,"  as  in  Doll  v.  Noble  (1889)  ll&  N-  Y.  230,  or  the 
mention  of  certain  specific  tests,  as  in  Hawkins  v.  Graham  (1889)  149 
Mass.  284,  indicated  an  intention  to  leave  the  final  decision  to  the 
jury  rather  than  to  the  judgment  of  the  party  contracting.  The  New 
York  rule  touching  this  class  of  cases  Folger,  J.,  has  summed  up  as 
follows:  "That  which  the  law  shall  say  a  contracting  party  ought,  in 
reason,  to  be  satisfied  with,  that  the  law  will  siy  he  is  satisfied  with." 
City  of  Brooklyn  v.  Brooklyn  City  R.  R.  Co.  (1872)  47  N.  Y.  479, 
also  Hummel  v.  Stern  (1895)  3^  N.  Y.  Supp.  443. 

But  while  the  New  York  rule  allows  the  court  to  controvert  the 
express  provisions  of  the  contract  in  order  to  work  out  justice  to  the 
man  who  has  agreed  to  polish  the  wood  work  in  B's  houses  "  in  the 
best  workmanlike  manner  and  to  B's  satisfaction,"  Doll  v.  Noble, 
supra,  it  refuses  to  take  such  a  step  in  aid  of  the  maker  of  a  litho- 
graphic design  under  similar  conditions,  Gray  v.  Alabama  Nat. 
Bank  (1891)  14  N.  Y.  Supp.  155,  which  being  one  of  the  so-called 
class  of  contracts  involving  personal  taste  or  individual  preference  is 
interpreted  strictly  and  the  parties  credited  with  meaning  what  they 
said.  It  is  quite  generally  held  that  one  agreeing  to  perform  such 
services  to  the  satisfaction  of  another,  has  assumed  the  risk  of 
losing  his  compensation  by  reason  of  the  bona  fide  dissatisfaction  of 
that  other  no  matter  how  unreasonable  it  may  be.  Such  instances 
are,  the  making  of  a  suit  of  clothes,  Brown  v  Foster  (1873)  ll3 
Mass.  136;  the  moulding  of  a  bust,  Zaleskiv.  Clarke  (1876)44  Conn. 
218;  the  painting  of  a  picture.  Gibson  v.  Cranage  (1878)  39  Mich. 
49;  or  the  writing  of  a  play,  Haven  v.  Russell  (1895)  34  N.  Y.  Supp 
292.  On  the  general  subject  of  the  court's  limitation  upon  a  man's 
freedom  to  contract  see  4  Columbia  Law  Review  422. 
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Administrative  Law — Elections — Legislative  Regulations.  A  statute 
provided  among  other  things,  that  votes  should  be  cast  within  booths 
prepared  for  that  purpose,  and  that  a  judge  of  election  should  put  his  in- 
itials in  writing  on  the  back  of  the  ballot.  Held,  both  the  votes  cast  out- 
side of  the  booths  and  those  which  failed  to  have  the  initials  of  the 
election  judge  on  the  back  thereof  in  writing  cannot  be  counted.  Choisser 
v.   York  (111.  1904)  71  N.  E.  940.     See  Notes,  p.  55. 

Administrative  Law— Political  Parties — Right  of  Court  to  Review 
Decisions  of  Statutory  Tribunal.  Two  factions  of  the  same  political 
party  held  rival  conventions.  Each  having  nominated  a  complete  state 
ticket  claimed  to  be  regular  and  hence  entitled  to  have  the  names  of  its 
nominees  printed  on  the  ballots  under  the  official  party  emblem.  A  state 
statute  provided  that,  in  cases  of  disputes  between  factions  of  a  party,  the 
Secretary  of  State  should  "  give  preference  in  designation"  in  certifying 
names  for  the  official  ballot  to  the  nominees  of  the  convention  "  certified 
by  the  committee  which  had  been  officially  certified  to  be  authorized  to 
represent  the  party."  The  State  Central  Committee,  which  answered  to 
the  statutory  description,  had  acted  and  the  relator's  attempt  to  have  its 
action  set  aside  on  the  ground  that  the  members  of  that  committee,  being 
affiliated  with  the  opposing  faction  were  disqualified.  Held,  interest 
will  not  disqualify  the  State  Central  Committee  from  acting  and  when  it 
has  once  acted  it^  decision  is  not  reviewable  by  the  courts.  State  ex  rel. 
Cook  v.  Houser  (Wis.  1904)  100  N.  W.  964.     See  Notes,  p.  52. 

Admiralty  -Action  in  Rem — Counterclaim  in  Personam.  The  plaintiffs 
brought  an  action  in  rem  for  salvage.  The  defendant  set  up  a  counter- 
claim for  demurrage,  under  a  charter  party  agreement,  which  counter- 
claim the  plaintiff  attempted  to  have  stricken  out.  Held,  since 
the  judge  before  whom  the  case  appeared  was  a  judge  of  the  High 
Court  of  Justice,  to  which  court  admiralty  jurisdiction  had  been  trans- 
ferred, it  was  a  matter  for  his  discretion,  subject  to  review,  as  to  whether 
or  not  he  would  allow  the  counterclaim.  The  Cheapside  [1904]  P. 
339- 

By  the  Judicature  Act  of  1873  the  Admiralty  Court  as  a  separate  in- 
stitution ceased  to  exist,  and  its  jurisdiction  was  included  in  the  jurisdic- 
tion of  the  High  Court  of  Justice.  S.  C.  Jud.  Act.  1873,  g  16.  By  the 
same  act  a  judge  of  the  High  Court  was  given  power  to  allow  counter- 
claims at  his  discretion  to  the  same  extent  as  if  the  defendant  were  bring- 
ing a  separate  action.  S.  C.  Jud.  Act  1873,  §  24  sub.  53.  See  also  Order 
XXIX,  r.  3,  Wilson  Pract.  S.  C.  Jud.  p.  203,  7th  ed.  Statutory  enact- 
ments blending  various  jurisdictions  do  not  change  the  essential  character 
of  those  jurisdictions.  An  action  in  rem  for  salvage  is  always  a  matter 
of  admiralty  law  and  retains  its  character  in  much  the  same  manner  as 
would  an  action  at  law  where  equitable  defenses  are  allowed  by  statute. 
There  is  no  inherent  difficulty  in  allowing  counterclaims  to  be  set  up 
which  arise  under  a  different  jurisdiction  from  that  of  the  original  action 
when  the  jurisdictions  involved  have  been  merged.  The  principal  case 
illustrates  the  trend  of  modern  methods  of  procedure. 

Bankruptcy — Partnership  and  Individual  Creditors.  E.  B.  Corcoran, 
doing  business  as  the  Crescent  Buggy  Co. ,  made  an  assignment  for  the 
benefit  of  creditors.  Certain  claims  were  filed  by  creditors  of  Junker  & 
Corcoran,  an  insolvent  firm,  having  no  assets,  of  which  the  bankrupt  was 
a  member.  Held,  unde  the  Bankruptcy  Act,  [U.  S.  Comp.  St.  1901,  p. 
3424],  the  separate  creditors  of  the  bankrupt  should  first  be  satisfied.  In 
re  Corcoran  (C.  C,  S.  D.  Ohio,  1904)  Ohio  Law  Bull.  Nov.  14,  1904. 
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The  decision  fails  to  give  effect  to  an  exception  to  the  general  rule 
clearly  recognized  before  the  statutory  declaration  of  the  general  rule,  and 
in  the  absence  of  a  legislative  declaration  it  would  seem  that  this  excep- 
tion should  be  maintained.     See  4  Columbia  Law  Review  595. 

Carriers — Passengers.  A  street-car  of  the  defendant  company  had 
been  stopped  on  signal  of  the  plaintiff.  As  the  plaintiff  neared  the  car 
with  the  purpose  of  entering,  he  was  injured  by  the  sign  falling  from 
the  car.  Held,  the  relation  of  carrier  and  passenger  had  not  com- 
menced. Duchemin  v.  Bos/on  El.  Ry.  Co.  (Mass.  1904)  71  N.  E.  780. 
See  Notes,  p.  53. 

Constitutional  Law — Aliens — Rights  of  Chinesf.  within  the  United 
States.  The  defendant,  a  Chinaman  of  reputable  character  had  lived 
in  the  United  States  for  nineteen  years.  He  was  proprietor  of  two  laun- 
dries, in  one  of  which  he  worked  from  time  to  time.  He  claimed  he  had 
entered  with  proper  papers,  which  he  had  lost.  Held,  the  proof  did  not 
show  that  he  was  a  laborer  and  his  good  faith  and  long  residence  raised 
a  presumption  that  he  was  entitled  to  remain.  U.  S.  v.  Kol  See  (D.  C. 
S.  D.  Ga.  1904)  132  Fed.  136. 

The  Act  of  Nov.  3,  1893  c.  14,  sec.  2,  defines  a  merchant  as  "  one 
buying  and  selling  merchandise  and  none  other,"  and  among  laborers 
are  included  laundrymen.  It  would  seem  difficult  to  distinguish  the  de- 
fendant here  from  one  of  the  class  designated  as  laborers.  The  right  of 
any  Chinese  laborer  to  residence  here,  depends  upon  his  possession  of  a 
certificate  conformable  to  law.  Act  of  May  6th,  1892,  c.  60,  sec.  6  ; 
U.  S.  v.  Foong  Ching  (T904)  132  Fed.  107. 

Constitutional  Law — Elections — Names  of  Candidates  on  Ballot  More 
than  Once.  The  relator,  having  been  nominated  by  a  regular  political 
party  and  also  by  a  petition  of  electors,  demanded  that  his  name  be 
placed  twice  upon  the  official  ballot.  The  Revised  Code  of  1899,  §  491, 
prohibits  the  printing  of  the  name  of  a  candidate  in  more  than  one 
column  of  the  official  ballot  but  gives  the  candidate  his  choice.  Held, 
mandamus  would  not  lie,  as  the  provision  of  the  code  was  constitu- 
tional, it  being  a  reasonable  regulation.  State  ex  rel.  Fiskv.  Porter 
(N.  D.  1904)  100  N.  W.  10S0. 

For  the  discussion  of  a  case  decided  under  a  similar  statute,  see  3 
Columbia  Law  Review  51. 

Constitutional  Law— Jury  Trial — Petty  Offences.  The  plaintiff  in 
error  was  prosecuted  for  receiving  for  sale  oleomargarine  not  stamped 
according  to  law.  He  was  tried  by  the  court  without  a  jury,  convicted 
and  sentenced  to  pav  the  statutory  penalty  of  $50.00.  Held,  such  a  con- 
viction was  constitutional.  Schick  v.  U.  S.  (1904)  195  U.  S.  65.  See 
Notes,  p.  48. 

Constitutional  Law — Police  Power — Health  Regulations.  A  provi- 
sion of  the  Tenement  House  Act  required  owners  of  tenements  to  substitute 
a  sewerage  system  different  from  that  in  use  at  the  time  of  the  adoption  of 
the  act.  The  defendant  attacked  the  constitutionality  of  the  statute  on 
the  ground  that  the  cost  of  changing  the  plumbing  would  equal  her  equity 
in  the  property.  Held,  the  statute  is  constitutional,  and  in  considering  the 
reasonableness  of  the  expense  imposed  the  court  will  take  into  account  the 
full  market  value  of  the  property  rather  than  its  value  above  incum- 
brances. Ten.  House  Dept.  of  New  York  v.  Moeschen  (1904)  179  N.  Y. 
325- 

For  a  discussion  of  the  case  here  affirmed  as  decided  in  the  Appellate 
Division  of  the  N.  Y.  Supreme  Court,  see  4  Columbia  Law  Review  299; 
89  App.  Div.  526. 

Constitutional  Law — River  Boundaries — Concurrent  Jurisdiction. 
The  plaintiff  sued  in  Kentucky  on  a  judgment  obtained  in  Indiana.  The 
defendant  pleaded  the  invalidity  of  the  service  of  summons  in  the  first 
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instance,  contending  that,  under  the  Virginia  compact  of  1789  and  the  Act 
of  Congress  Feb.  4,  1791,  c.  4,  1  Stat.  189,  Indiana  courts  had  no  jurisdic- 
tion over  the  Ohio  river,  the  defendant  being  on  the  river  when  served. 
Held,  the  service  was  valid  and  the  judgment  of  the  Indiana  court  was 
entitled  to  full  faith  and  credit  in  the  courts  of  Kentucky.  Wedding  v. 
Meyler  (1904)  192  U.  S.  573- 

The  compact  provided  that  "  the  respective  jurisdictions  *  *  *  of 
the  proposed  state  [Kentucky]  *  *  *  shall  be  concurrent  only  with  the 
states  which  may  possess  the  opposite  shores  of  the  said  [Ohio]  river." 
The  Kentucky  court  ruled  that  the  compact  contemplated  a  limitation  not 
a  future  grant;  that,  unless  there  is  an  express  stipulation  to  the  contrary, 
the  jurisdiction  of  all  states  is  limited  to  their  territorial  boundaries; 
and  that  whatever  concurrent  jurisdiction  Indiana  had  was  legislative 
for  regulating  navigation.  The  Supreme  Court  reached  a  different  con- 
clusion as  to  all  the  points,  following  in  this  holding,  prior  decisions  by 
state  courts,  and  the  provision  of  the  Indiana  state  constitution.  Ind. 
State  Const,  Art.  14,  sec.  2;  State  v.  Plants  (1S84)  52  Am.  Rep.  211; 
Carlisle  v.  State  (1869)  32  Ind.  55.  The  case  of  Mississippi,  etc.,  R.  Co. 
v.  Ward  (1862),  2  Black  485  is  distinguished  on  the  ground  that  jurisdic- 
tion on  the  river  does  not  extend  to  permanent  structures  attached  to  the 
river  bed  and  within  the  boundary  of  one  or  the  other  state. 

Constitutional  Law — Unjust  Discrimination — Police  Power.  An  act 
of  the  legislature  regulated  the  appointment  of  engineers,  flagmen,  and 
conductors  on  certain  steam  railroads,  by  prescribing  the  precise  time 
and  experience  necessary  to  allow  one  to  be  employed  under  its  pro- 
visions. Rev.  Stat,  of  Ohio,  §  3365-11.  In  an  action  brought  to  recover 
a  penalty  for  a  violation  of  the  act,  its  constitutionality  was  put  in  issue. 
Held,  the  act  is  unconstitutional  in  that  it  arbitrarily  creates  a  class  dis- 
tinction, nor  is  it  saved  \>y  a  plea  of  police  power.  Cleveland,  etc., 
R.  Co.  v.  Ohio  (1903)  26  Ohio  Law  Bui.  348. 

It  is  difficult  to  lay  down  any  general  rule  which  will  give  an  ade- 
quate test  of  what  is  and  what  is  not  class  legislation.  Legislation  which 
selects  particular  persons  from  a  class  and  imposes  upon  them  special 
duties  and  burdens  from  which  others  of  the  same  class  are  exempt  is 
unconstitutional.  Cooley,  Const.  Limitations,  p.  557.  See  also  State  v. 
Grose tt  (1901)  65  Ohio  St.  289.  Any  act  clearly  arbitrary  and  against 
the  common  welfare  with  respect  to  classifying  persons  and  their  rights 
is  unconstitutional.  Harmon  v.  State  (1902)  66  Ohio  St.  249.  Under 
this  rule  such  an  act  would  also  be  beyond  the  police  power,  for  it  would 
not  look  to  the  public  welfare  or  safety.  Though  a  determination  of  such 
a  question  is  often  a  delicate  one,  the  court  in  the  principal  case  seems  to 
have  decided  correctly. 

Contracts — Agreement  to  Give  Satisfaction.  The  A  company  contracted 
to  furnish  certain  mill  machinery  to  the  B  company  under  a  provision  that 
all  of  the  machines  should  be  to  the  full  satisfaction  of  the  officers  of  the 
B  company  as  to  quality  of  work  and  life  and  durability  of  the  machines 
before  payment  would  be  required.  Held,  the  dissatisfaction  of  the  B 
company's  officers  in  good  faith,  though  unreasonable,  was  a  defence  to 
an  action  on  the  contract.  Inman  Mfg.  Co.  v.  Amer.  Cereal  Co.  (la. 
1904)  100  N.  W.  860.     See  Notes,  p.  56. 

Contracts — Assignments — Effect  of  a  Double  Assignment.  A  statute 
provided  that  no  assignment  of  wages  should  be  valid  against  any  other 
persons  than  the  parties  thereto  unless  properly  recorded.  Two  assign- 
ments of  wages  were  made  by  the  same  person  to  two  different  persons, 
each  dated  the  same  day,  against  the  same  employer,  covering  the  same 
period  of  time,  embracing  the  same  services  and  recorded  in  the  same 
town  at  the  same  hour  and  minute.  In  an  action  by  one  of  the  assignees 
against  the  debtor  it  was  held,  that  as  the  object  of  the  statute  was  to  pre- 
vent the  employer  from  being  liable  to  pay  twice  the  debt  due  the 
assignor,  both  assignments  are  void.  Whit  comb  v.  City  of  Waterville 
(Me.  1904)  58  Atl.  68. 
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At  common  law  there  are  two  well  defined  rules  as  to  which  of  suc- 
cessive assignees  of  a  chose  in  action  will  prevail,  the  English  rule,  fol- 
lowed in  some  American  jurisdictions,  that  he  who  first  gives  notice  to 
the  debtor  will  be  preferred,  provided  he  have  no  notice  of  a  prior 
assignment.  Dearie  v.  Hall  (1823)  3  Russ  1;  Laclede  Bank  v.  Schuler 
(18S6)  120  W.  S.  511;  and  the  distinctively  American  doctrine,  that  the 
prior  assignee  will  prevail,  irrespective  o'f  notice  to  the  debtor,  on  the 
ground  that  after  the  assignor  has  once  assigned  he  has  nothing  left  to 
pass  to  a  subsequent  assignee.  Kennedy  v.  Parke  (1864)  17  N.  J.  Eq. 
415;  Fairbanks  v.  Sargent  (1887)  104  N~  Y.  108.  The  statute  in  the 
principal  case  changed  the  common  law  rules  only  as  to  the  validity 
of  assignment  against  third  parties.  The  recording  would  have  pro- 
tected the  actual  prior  assignment.  There  is  no  reason  apparent  why 
the  court  in  the  principal  case  should  not  have  admitted  more  par- 
ticular evidence  to  show  which  assignment  was  valid  according  to  the 
common  law  doctrine  obtaining  in  that  jurisdiction.  See  3  Columbia 
Law  Review  581. 

Corporations— Jurisdiction  of  Federal  Courts — Diversity  of  Citizen- 
ship^De  Facto  Corporations.  A  charter  provided  that  a  corporation 
should  not  have  power  to  do  business  until  certain  conditions  were  per- 
formed. Before  having  complied,  the  corporation  brought  an  action  in 
the  federal  court  against  the  defendant  for  the  price  of  goods  supplied, 
setting  forth  diversity  of  citizenship  as  the  ground  of  federal  jurisdiction. 
Held,  the  court  did  not  have  jurisdiction,  as  the  corporation  must  have  a 
de  jure  existence  in  order  to  be  a  citizen  in  this  regard.  Gastonia  Cotton 
M.  Co.  v.   Wells  Co.  (C.  C.  A.,  4th  Circ.  1904)  128  Fed.  369. 

The  question  whether  a  de  facto  corporation  is  entitled  to  standing  in 
a  federal  court  as  a  citizen  does  not  seem  to  have  been  directly  raised. 
In  Tulare  Irrigation  District  v.  Shepard  (1901)  185  U.  S.  1  and  in 
Commrs.  v.  Bolles  (1876)  94  U.  S.  104,  where  the  action  was  against  the 
corporation,  the  court  decided  against  the  de  facto  corporation  without 
looking  into  the  question  of  jurisdiction.  The  principal  case  seems  incon- 
sistent with  the  above  cases,  for  if  the  view  therein  set  forth  be  adopted, 
the  court  in  these  cases  should  have  disallowed  the  action.  The  record 
would  show  the  absence  of  jurisdiction,  of  which  fact  the  court  should 
take  notice.  Grace  v.  American  Central  Ins.  Co.  (1883)  109  U.  S.  278. 
This  view  seems  to  be  the  logical  one. 

Criminal  Law — Defence  of  Insanity.  The  defendant  was  indicted  for 
killing  with  malice  aforethought.  On  the  trial,  the  killing  having  been 
proved,  the  defense  of  insanity  was  interposed.  Held,  that  while  the 
presumption  of  sanity  relieves  the  state  at  the  outset  from  proof  of 
mental  condition,  the  duty  of  the  state  to  make  out  its  case  fully  will 
require  such  proof  where  that  fact  is  brought  in  issue  by  the  defence. 
People  v.  Spencer  (1904)  179  N.  Y.  408. 

For  a  discussion  of  the  principles  involved  in  this  case,  see  4  Columbia 
Law  Review  507. 

Domestic  Relations — Divorce — Cross-Petition.  An  action  for  divorce 
was  brought  by  a  wife,  resident  within  the  jurisdiction,  against  a  non- 
resident husband.  The  defendant  appeared  personally  and  filed  a  cross 
petition  for  divorce.  The  trial  court  dismissed  the  petition  and  then  dis- 
missed the  cross-petition  for  want  of  jurisdiction.  Upon  appeal  by  the 
defendant,  it  was  held,  the  statute  requiring  a  period  of  residence  before 
riling  a  petition  for  divorce  did  not  prevent  a  non-resident  from  filing  a 
cross-petition  and  that  the  appeal  would  be  sustained.  Pine  v.  Pine 
(Neb.  1904)  100  N.  W.  038. 

The  court  in  the  principal  case  having  jurisdiction  over  the  parties 
would  do  full  justice  upon  the  merits  of  the  issues.  It  will  not  compel 
obedience  by  the  defendant  and,  at  the  same  time,  deny  him  affirmative 
relief.  This  seems  to  be  a  reasonable  construction  of  a  statute  denying 
divorce  to  non  resident  petitioners.  Fullmer  v.  Fullmer  (1878)  6  Week. 
Dig.  22  ;  Clutton  v.  Glutton  (1896;  108  Mich.  267  ;  Sterl  v.  Sterl  (1878) 
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2  111.  App.  223.  Massachusetts  reaches  the  same  result  by  a  different 
process  of  reasoning.  Walhins  v.  Watkins  (1883)  135  Mass.  83.  Rhode 
Island  and  California  interpret  the  statute  strictly.  Volk  v.  Volk  (1894) 
18  R.  I.  639;  Coulthurst  v.  Coulthurst  (1881)  58  Cal.  239.  The  purpose 
of  the  residence  clause  being  simply  to  limit  the  number  of  divorce  suits, 
the  liberal  interpretation  seems  preferable. 

Domestic  Relations — Guardians— Liability  of  Estate  of  Infant  for 
Attorney's  Fees.  The  plaintiff,  an  attorney,  rendered  services  under  a 
contract  with  a  guardian  of  an  infant's  estate,  being  appointed  attorney 
by  an  order  of  a  court  of  record  at  the  request  of  the  guardian.  The 
infant  died  before  becoming  of  age  and  the  plaintiff  brought  suit  against 
the  infant's  estate  for  the  reasonable  worth  of  his  services.  Hetdy 
that  he  could  not  recover.     McKee  v.  Hunt  (1904)  142  Cal.  526. 

A  guardian  cannot  by  his  general  contracts  bind  the  estate  of  his 
infant  ward,  and  even  in  equity  the  estate  of  the  infant  is  not  bound  by 
a  contract  for  necessaries  made  by  the  guardian.  Reading  v.  Wilson 
(1884)  38  N.  J.  Eq.  446.  Where  services  have  been  rendered  to  an  ex- 
ecutor in  the  interests  of  his  estate  a  recovery  cannot  be  had  against  the 
estate,  but  must  be  sought  against  the  executor  personally.  Rowing  v. 
Moran  (18S7)  5  Dem.  56.  The  liability  of  contracts  made  by  guardians- 
or  executors  is  of  such  a  personal  character,  that  even  though  the  con- 
tract be  signed  "  as  guardian,"  the  guardian  is  not  relieved  of  personal 
liability.  Rollins  v.  Marsh  (1880)  128  Mass.  116.  The  rule  holding  the 
guardian  personally  liable  and  not  allowing  his  contracts  to  bind  the 
estate  of  his  ward  is  based  upon  a  sound  rule  of  public  policy.  To  allow 
a  recovery  in  quasi-contract  would  impair  the  effect  of  this  salutary 
rule. 

Domestic  Relations — Infants — Election  under  Statute.  The  Work- 
men's Compensation  Act  60  and  61  Vict.,  c.  37  gives,  to  injured  workmen 
the  right  of  electing  to  draw,  during  disability,  a  sum  equal  to  a  certain 
percentage  of  their  wages,  or  to  pursue  their  common  law  right  of  dam- 
ages for  negligence.  The  plaintiff,  an  infant,  elected  to  take  and  receive 
the  percentage  during  disability.  Later  he  sued  to  recover  damages  for 
negligence.  Held,  the  plaintiff  was  entitled  to  recover.  Stephens  v. 
Dudbridge  Iron  Works  Co.  [1904]  2  K.  B.  225. 

The  defining  clause,  Sec.  7,  sub.  2,  defines  "  workman  "  as  including 
a  person  whose  "  engagement  is  one  of  service  or  apprenticeship."  Fol- 
lowing the  rule  of  strict  construction  of  statutes  in  derogation  of  the 
common  law,  the  court  held  that  the  statute  empowered  the  infant,  as  a 
"  workman  "  to  make  an  election,  but  did  not  take  away  his  common  law 
rights  as  to  contracts.  As  to  whether  or  not  the  contract  was  on  the  whole 
beneficial  and  binding,  Schouler,  Domestic  Relations,  §  421,  the  case  is 
not  distinguishable  from  Clements  v.  London  &*  Northwestern  Ry.  \  1894] 
2  Q.  B.  482,  where  an  opposite  result  was  reached.  The  latter  case  ap- 
pears to  be  the  better  one. 

Equity — Patent  Rights — Conditions  as  to  Resale  of  Patented  Arti- 
cles. The  plaintiff,  a  licensee  under  a  patent  right,  manufactured  pat- 
ented articles,  and  sold  them  to  a  middleman  under  an  agreement  stipu- 
lating for  a  minimum  selling  price.  The  middleman  sold  to  the  defendant, 
apparently  with  notice  of  the  restriction.  Upon  the  defendant's  selling 
below  the  minimum  price,  the  plaintiff  sought  an  injunction  to  restrain 
such  further  sale.  Held,  no  injunction  would  be  granted.  McGrouther 
v.  Pitcher  [1904]  2  Ch.  306. 

The  property  rights  which  a  patentee  or  grantee  has  in  the  patent 
and  articles  made  undej  it,  the  violation  of  which  rights  constitute  an  in- 
fringement, are  not  possessed  by  a  mere  licensee.  His  rights  are  purely 
contractual.  The  plaintiff  in  the  principal  case,  therefore,  could  not  in 
any  event  recover  on  the  theory  of  an  infringement.  9  Ency.  of  Laws  of 
Eng.  533;  Heap  v.  Hartley  (1888)  42  Ch.  Div.  461;  Walker  on  Patents, 
§  400;  Paper  Bag  Cases  (1881)  105  U.  S.  766.  As  against  a  licensee,  his 
vendees  secure  rights  limited  only  by  contract.     Thomas  v.  Hunt  (1864) 
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17  C.  B.  N.  S.  183.  In  the  United  States  the  property  rights  of  a  grantee 
or  assignee  of  limited  territory  are  not  affected  by  the  unauthorized 
selling  or  use  in  his  territory,  by  a  third  party,  of  articles  made  by  a  spe- 
cial grantee  of  the  same  patent  in  another  territory.  Adams  -v.  Burke 
(1873)  17  Wall.  453;  Hobble  v.  Jennison  (1892)  149  U.  S.  355;  Keeler  v. 
Standard  Folding  Bed  Co.  (1894)  .157  U.  S.  059.  But  the  courts  of  both 
countries  have  refused  to  apply  this  doctrine  to  imported  goods  on  which 
there  is  a  domestic  patent.  Elms  lie  v.  Boursier  (1869)  32  L.  J.  Ch.  328; 
Boesch  v.  Graff  (18S9)  133  U.  S.  697.  The  court  in  the  principal  case  also 
properly  holds,  on  the  authority  of  Tweedle  v.  Atkinson  (1861)  1  B.  &  S. 
393,  that  no  recovery  can  be  had  on  contract,  there  being  no  privity  be- 
tween the  parties.  The  stipulation  as  to  price  does  not  follow  the  goods 
nor  affect  title  to  them,  since  covenants  do  not  run  with  goods  as  with 
land,  Splidt  v.  Bowles  (180S)  10  East.  279;  and  conditions  cannot  be  at- 
tached to  goods  so  as  to  follow  their  sale.  3rd  resolution  in  Spencer's 
Case  (1583)  1  Sm.  L.  C.  115;  Pollock  on  Contracts,  4th  ed.,  p.  224;  'faddy 
<$•»  Co.  v.  Sterious  &>  Co.  [1904]  1  Ch.  354. 

Equity — Trade  Name — Unfair  Competition.  The  defendant  purchased 
liquid  fish  glue  in  bulk  from  the  complainant,  bottled  and  sold  it  under 
the  following  label,  "  Le  Page's  Fish  Glue."  Upon  a  bill  to  restrain  the 
use  by  the  defendants  of  the  complainants'  trade  name,  it  was  held,  that 
as  the  goods  sold  by  the  defendant  were  of  the  same  quality  as  goods 
sold  by  the  complainant  under  its  trade  name,  equity  would  not  restrain 
the  defendant  from  affixing  to  them  their  true  name  and  description. 
Russia  Cement  Co.  v.  Frauenhar  (C.  C.  A.,  2nd  Circ.  1904)  32  N.  Y.  L.  J. 

475- 

The  principle  upon  which  the  law  of  unfair  competition  rests  has 
been  expressed  as  follows:  "  Nobody  has  any  right  to  represent  his  goods 
as  the  goods  of  somebody  else."  Reddaway  v.  Banhani,  [1896]  A.  C.  199. 
Such  a  representation  is  a  fraud  both  upon  the  owner  of  the  trade  name 
and  upon  the  public.  Lawrence  Mfg.  Co.  v.  Tennessee  Mfg.  Co.  (1891) 
138  U.  S.  537.  So,  refilling  stamped  or  labelled  packages,  bottles  or  boxes 
with  spurious  goods  is  obviously  unfair  competiiion,  Samuel  Bros  &*>  Co. 
v.  Hostetter  Co.  (1902)  11S  Fed.  257.  It  is  unfair  competition  to  buy  worn- 
out  articles,  revamp  them  and  sell  them  under  the  original  name,  Gen- 
eral Electric  Co.  v.  Re-New  Lamp  Co.  (1903)  121  Fed.  164,  or  to  sell  in- 
ferior goods  of  a  manufacturer  under  labels  used  by  him  only  for  articles 
of  a  higher  grade.  Russia  Cement  Co.  v.  Katzc?istein  (1901)  109  Fed. 
314.  But  these  cases  all  proceed  upon  the  ground  either  that  the  public 
is  likely  to  be  deceived  or  that  the  complainant  is  being  defrauded.  Hop- 
kins, Unfair  Trade,  p.  29.  Neither  of  these  elements  existed  in  the  prin- 
cipal case,  and  there  is  no  ground  for  equity's  interference.  Under  sim- 
ilar facts  the  same  result  has  been  reached.  Sweezy  v.  McBriar  (1895)  89 
Hun,  155,  aff.  157  N.  Y.  710;  Kipling  v.  G.  P.  Putnam's  Sons  (1903)  120 
Fed.  631.     See  3  Columbia  Law  Review  494. 

Evidence— Privilege  of  Witness — Self-Incrimination.  The  witness,  a 
co-respondent  in  a  former  divorce  suit  was  asked  a  question  as  to  adult- 
ery between  him  and  the  respondent.  Held,  he  was  bound  to  answer 
the  question.     Evans  v.  Evans  &>=  Blyth  [1904]  P.  378. 

Although  by  the  law  of  England,  adultery  is  not  a  crime,  Mordaunt 
v.  Moncreiffe  (1874)  2  S.  &  D.  Appeal  Cases  374,  yet  a  party  committing 
the  offence  is  liable  to  ecclesiastical  censure  and  punishment.  2  Burns 
Eccles.  Law,  p.  403.  "  A  party  cannot  be  compelled  to  discover  that 
which,  if  answered,  would  tend  to  subject  him  to  any  punishment,  pen- 
alty, forfeiture  or  ecclesiastical  censure."  Redfern  v.  Redferti  [1891]  P. 
139.  The  punishment  of  ecclesiastical  censure,  though  obsolete,  has 
never  been  removed  ;  and  since  arraignment  is  so  improbable  that  con- 
duct will  not  be  influenced  by  apprehension  of  this  fact,  the  court  denies 
the  privilege.  Regina  v.  Boyes  (1861)  1  B.  &  S.  31.  This  case  seems  to 
be  departing  from  the  absolute  privilege  rule.  See  3  Columbia  Law 
Review  41. 
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Evidence— Privileged  Communication— Effect  of  Death  of  Patient. 
A  statute  provided  that  all  information  acquired  by  a  physician  from  a 
patient  in  attending  the  patient  professionally  should  be  privileged.  In 
contesting  the  probate  of  a  will  the  contestants  attempted  to  introduce 
the  attending  physician  of  the  deceased  as  a  witness  to  prove  that  she 
was  insane.  Held,  after  the  death  of  .the  patient  the  physician's  privi- 
lege is  still  in  force  and  cannot  be  waived  by  anybody.     In  re  Hunt's 

Will  (Wis.  1904)  100  N.  W.  874. 

At  common  law  communications  from  a  patient  to  his  physician  were 
not  privileged  ;  Greenleaf  on  Evidence,  §  247  a  ;  though  public  policy 
has  dictated  the  enactment  of  statutes  in  some  of  the  states  making  priv- 
ileged the  information  obtained  by   physicians    acting   professionally. 

Westover  v.  Ins.  Co.  (1885)  99  N.  Y.  56.  For  citation  of  the  statutes  see 
Chase's  Stephens'  Digest  of  Law  of  Ev.  Art.  117,  note.  The  patient  him- 
self may  waive  the  privilege  even  in  the  absence  of  express  statutory 
authority,  Scripps  v.  Foster  (1879)  41  Mich.  742  ;  but  there  is  a  conflict 
as  to  whether,  after  the  patient's  death,  the  privilege  may  in  his  interest 
be  waived  by  his  personal  representatives.  Fraser  v.  fennison  (1879)  42 
Mich.  206;  Winters  v.  Winters  (1897)  102  la.  53  ;  Loder  v.  Whelpley 
(1888)  in  N.  Y.  239.  The  prevailing  view  seems  to  be  that  the  physi- 
cian cannot  testify  as  to  the  mental  capacity  of  the  deceased  patient. 
Loder  v.  Whelpley,  supra/  Matter  of  Coleman  (1888)  in  N.  Y.  220; 
In  re  Redfield  (1897)  116  Cal.  637.  The  case  seems  sound,  for  it  is  im- 
possible to  see  how  the  privilege  may  be  waived  after  the  patient's 
death  by  others  acting  in  his  behalf.  Renihan  v.  Dumin  (1886)  103  N.  Y. 
573.  There  may  be  an  express  authorization  to  waive  in  the  statute  as  is 
now  the  case  in  New  York.  Code  Civ.  Proc.  §  836.  See  4  Columbia  Law 
REyiEw  438. 

Personal  Property — Treasure  Trove.  A  tenant  of  certain  lands  dis- 
covered thereon  a  quantity  of  gold-bearing  quartz  rock  unconnected  with 
any  natural  deposit.  There  was  also  evidence  of  a  cloth  bag  in  which  it 
had  been  buried.  In  an  action  by  the  landlord  to  secure  possession  of  the 
quartz,  it  was  held,  the  plaintiff  could  recover  since  the  subject  of  the 
find  did  not  constitute  treasure  trove  belonging  to  the  state  or  to  the 
finder.     Ferguson  v.  Ray  (Or.  1904)  77  Pac.  600. 

In  the  light  of  a  case  decided  recently  in  the  jurisdiction  of  the  prin- 
cipal case,  this  result  is  surprising.  Danielson  v.  Roberts  (Or.  1904)  74  Pac. 
913.  Though  in  the  latter  case  the  persons  occupying  the  premises  were 
not  the  holders  of  the  fee,  the  case  was  decided  in  favor  of  the  finders, 
presumably,  on  the  theory  that  the  subject  of  the  find  was  either  lost  prop- 
erty or  treasure  trove.  The  principal  case  with  that  variance  in  the  state 
of  facts  reasons  differently.     See  4  Columbia  Law  Review  293. 

Pleading  and  Practice — Contempts— Appeals.  Where  a  person,  not  a 
party  to  a  suit  in  a  circuit  court  of  the  United  States,  was  adjudged 
guilty  of  contempt  in  violating  a  restraining  order  of  that  court,  and 
was  fined  for  such  contempt,  it  was  held,  that  such  judgment  or  order  is 
reviewable  in  the  appropriate  circuit  court  of  appeals  under  the  act  of 
March  3,  1891,  giving  that  court  appellate  jurisdiction  of  final  decisions  in 
all  cases  other  than  those  for  which  provision  is  made  for  direct  review 
in  the  supreme  court.  Bessette  v.  Conkey  Co.  (1904)  194  U.  S.  324.  See 
Notes,  p.  54. 

Public  Service  Companies — Mandamus — Petitioner  a  Wrongdoer.  The 
plaintiff  applied  to  a  telephone  company  for  service.  The  company 
having  refused  to  give  her  the  benefit  of  its  service  on  the  ground  that 
the  telephone  was  to  be  used  in  a  bawdy  house,  she  brought  a  mandamus 
to  compel  it  to  do  so.  Held,  mandamus  would  not  lie,  since  to  allow  it 
would  be  giving  assistance  to  the  petitioner  in  the  criminal  act  of  keep- 
ing a  bawdy  house.  Goodwin  v.  Carolina,  etc.,  Telephone  Co.  (N.  C. 
1904)  48  S.  E.  636. 

The  principal  case  is  to  be  distinguished  from  one  holding  that  a  rail- 
road company  may  not  refuse  to  carry  a  woman  because  she  is  a  prosti- 
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tute,  Brown  v.  Memphis,  etc.,  R.  Co.  (1880)  5  Fed.  499,  and  maybe 
assimilated  to  a  case  in  which  it  rejects 'a  monte  man,  who  intends  to  ply 
his  illegal  calling  on  the  train,  Thurston  v.  Union  Pacific  R.  Co.  (1877) 
4  Dillon's  C.  C.  321,  or  in  the  antebellum  days,  a  fugitive  slave.  See 
cases  cited  in  Angell  on  Carriers,  p.  478.  In  the  latter  cases  the  service 
of  the  company  is  invoked  in  furtherance  of  the  immoral  or  unlawful  ac- 
tion. At  any  rate,  since  the  remedy  of  mandamus  is  discretionary,  the 
court  will  not  compel  the  respondent  to  aid  an  immoral  scheme.  Sterrett 
v.  Electric  etc.  Co.  (1887)  3  Pa.  Co.  Ct.  553. 

Real  Property — Indian  Titles  by  Treaty — Adverse  Possession.  The 
United  States  Government  by  treaty  reserved  to  the  Indians  a  certain 
tract  of  land,  reserving  to  designated  individual  Indians  a  fixed  portion  of 
such  land,  to  be  located  subsequently.  Later  by  a  patent  which  restricted 
the  power  of  alienation  the  Government  defined  these  portions.  Held, 
title  passed  by  the  treaty,  making  the  restriction  in  the  patent  invalid,  so 
that  such  restriction  would  not  prevent  the  claiming  of  title  by  adverse 
possession  against  the  individual  Indians.  Francis  v.  Francis  (Mich. 
1904)  99  N.  W.  p.  14. 

The  view  that  title  passes  to  the  Indians  by  treaty,  Jones  v.  Meehan 
(1899)  175  U.  S.  1,  though  the  portions  were  undetermined,  may  be  sub- 
ported  on  the  theory  that  the  Indians  took  as  tenants  in  common  in  the 
proportion  which  the  individual  shares  bore  to  the  entire  tract.  Wash- 
burn on  Real  Property,  6th  ed.,  §  879;  Benn  v.  Hatcher  (1886)  81  Va.  25; 
4  Columbia  Law  Review  304.  The  patent  by  the  government  would  act 
as  a  partition  of  the  land.  Benn  v.  Hatcher,  supra ;  Brown  v.  Bailey 
(1840)  1  Met.  254;  Coleman  v.  Doe  (1844)  12  Miss.  40.  Accordingly,  the 
case  seems  correct  in  holding  that  the  Indians'  title  would  be  divested  by 
the  adverse  possession. 

Real  Property — Riparian  Rights  — User  by  Railway.  Arailwaycom- 
pany's  road  crossed  a  natural  stream.  The  company  being  the  owner  of 
the  land  at  the  crossing,  under  a  claim  of  right,  inserted  a  pipe  at  that 
point  and  drew  off  water  to  supply  a  tank  half  a  mile  away.  From  this 
tank  it  supplied  water  to  its  locomotives.  The  defendant,  a  lower  proprietor, 
obstructed  the  flow  in  the  pipe  and  the  plaintiff  sought  to  enjoin  such  in- 
terference. The  defendant's  flow  was  not  materially  altered.  Held,  that 
since  the  plaintiff's  user  was  unlawful  the  injunction  would  be  denied. 
McCartney  v.  Londonderry  etc.  R.  Co.  [1904]  A.  C.  301. 

The  question  whether  a  railway  can  draw  water  from  a  stream,  on 
which  it  is  a  riparian  owner,  and  use  the  water  to  supply  its  locomotives, 
has  arisen  twice  before  in  England.  In  Attorney  General^.  Gt.  Eastern 
R.  Co.  (1871)  L.  R.  6  Ch.  App.  572,  the  railway  company  was  restrained, 
but  the  case  was  complicated  by  other  facts.  In  Earl  of  Sandwich  v.  Gt. 
North.  Ry.  Co.  (1878)  L.  R.  10  Ch.  Div.  707  Bacon  V.  C.  held  that  the 
railway  could  take  a  reasonable  quantity.  The  present  decision  by  the 
House  of  Lords  holds  that  no  such  user  can  be  reasonable.  Riparian 
rights  are  inherent  in  the  land  bordering  upon  the  stream,  and  a  riparian 
owner  can  not  use  the  water  for  purposes  unconnected  with  his  riparian 
land,  without  infringing  the  right  of  a  lower  proprietor  to  all  the  water 
not  used  by  the  upper  proprietor  for  purposes  strictly  connected  with  his 
land.  Swindon  Waterworks  Co.  v.  Wilts  &°»  Berks  Canal  Co.  (1875) 
L.  R.  7  H.  L.  697.  Hence  riparian  rights  cannot  be  assigned.  See  4 
Columbia  Law  Review  431.  Infringement  of  this  right  is  actionable  with- 
out proof  of  injury  because  it  legally  imports  damage,  Blodgett  v.  Stone 
(1880)  60  N.  H.  167,  otherwise,  the  railway  would  in  time  acquire  a  pre- 
scriptive right  This  fact  seems  to  be  lost  sight  of  in  Massachusetts. 
Elliott  v.  Fitchburg  Ry.  Co.  (1852)  10  Cush.  igr.  The  weight  of  authority 
in  this  country  is  in  accord  with  the  principal  case.  Clark  v.  Penna. 
R.  Cc.  (1891)  145  Pa.  St.  438;  Garwood  v.  N.  Y.  Central  Ry.  Co.  (1881)  83 
N.  Y.  400. 

Suretyship — Claim  against  Principal  Barred  iy  Statute  of  Limita- 
tions—Remedy   against   Surety.      The  plaintiff  was    the  holder   of  a 
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promissory  note  against  which  as  to  the  principal  the  statute  of  limita- 
tions had  run.  The  surety  having  died,  the  statute  was  suspended 
for  a  certain  period  as  to  his  estate.  At  the  close  of  this  period  suit 
was  brought  against  the  administrator.  Held,  that  although  the  remedy 
against  the  principal  was  barred  by  the  statute,  nevertheless  the  estate 
of  the  surety  was  bound.    Charbonneau  v.  Bouvelt  (Tex.  1904)  82  S.  W. 

460. 

When  the  principal  is  released  by  operation  of  law,  the  surety  is 
nevertheless  bound.  Cragoe  v.  Jones  (1873)  L.  R.  8  Exch.  81.  This 
idea  inheres  in  the  contract  by  the  surety  with  the  creditor,  which  is 
immediate,  direct  and  absolute.  Stearns  on  Suretyship,  §  6.  Moreover, 
the  surety  who  has  paid  a  debt  barred  by  the  statute  may  recover 
against  the  principal.  Godfrey  v.  Rice  (1871)  59  Me.  308.  Such  a  re- 
covery is  allowed,  not  on  any  principle  of  subrogation  to  the  creditor's 
rights,  but  upon  the  implied  promise  which  exists  by  law  between  the 
principal  and  surety  in  such  cases.  Faires  v.  Cockerell  (1897)  88  Tex. 
428. 

Taxation — Corporate  Franchise  Tax— Interpretation  of  Statute. 
A  franchise  tax  had  been  imposed  upon  a  corporation,  composed  only  of 
tenants  in  common  of  unimproved  real  estate,  organized  to  pay  off  mort- 
gages and  back  taxes  and  hold  the  property  until  a  sufficient  amount 
might  be  realized  thereupon  to  give  the  members  something  on  their 
interests.  The  corporation  appealed  from  an  order  affirming  the  as- 
sessment. Held,  the  capital  invested  was  not  employed  within  the  state 
within  the  meaning  of  the  statute  and  the  tax  was  therefore  invalid. 
People  v.  Ft.  George  Realty  Co.  (1904)  179  N.  Y.  49. 

The  statute  in  the  principal  case,  though  it  grants  no  exception  to 
a  corporation  conducting  a  going  business,  even  upon  failure  to  realize 
dividends,  appears  to  be  aimed  only  at  corporations  organized  with  that 
end  in  view,  and  not  at  corporations,  the  essential  purpose  of  whose 
incorporation  is  the  convenience  of  the  corporate  existence  for  holding  of 
title  to  real  estate.  General  Lawsof  N.Y.  1S96,  c.  908,  §  182.  A  distinction 
is  made  between  capital  employed  and  invested,  and  taken  as  a  whole, 
the  statute  would  seem  to  justify  this  distinction.  New  York  makes  no 
distinction  between  a  domestic  and  a  foreign  corporation  in  this  regard. 
People  ex  rel.  Singer  Mfg.  Co.  v.  Wemple  (1896)  150  N.  Y.  46.  But  few 
states  have  developed  a  general  corporation  tax  system  and  the  authori- 
ties on  the  subject  are  consequently  limited.  Seligman's  Essays  on  Tax- 
ation, p.  170. 

Taxation — Mortgages — Double  Taxation.  A  resident  of  New  York 
owned  promissory  notes  payable  in  Ohio  and  secured  by  mortgages  on 
land  in  that  State.  The  notes  and  mortgages  were  kept  by  an  agent  in 
Indiana  permanently,  except  for  the  time  when  each  year  they  were  sent 
to  Ohio  for  the  purpose  of  having  the  annual  payments  endorsed  on  the 
notes.  Held,  the  notes  were  taxable  in  Indiana.  Buck  v.  Beach  (Ind. 
1904)  71  N.  E.  963.     See  Notes,  p.  50. 

Taxation — Payment  under  Unconstitutional  Law — Interest.  The  peti- 
tioner paid  a  transfer  tax  on  a  vested  remainder  which  she  had  acquired. 
The  law  under  which  the  tax  was  collected  having  been  held  unconstitu- 
tional, the  petitioner  sues  to  have  her  money  refunded  with  interest.  ,  A 
statute  provided  for  the  refunding  of  taxes  under  the  situation  above 
stated,  but  was  silent  as  to  interest.  Held,  the  State  having  provided  by 
statute  for  the  refunding  of  taxes  collected  under  an  unconstitutional 
law,  the  right  to  collect  interest  follows,  even  though  not  expressly  so 
declared.     Matter  of  Ol Berry  (1904)  179  N.  Y.  285. 

The  rule  is  that  taxes  do  not  draw  interest  unless  interest  is  expressly 
allowed  by  statute.  Cooley  on  Taxation,  3rd  ed.  pp.  20, 1487.  At  first  glance, 
the  principal  case  in  allowing  interest  would  seem  to  be  at  variance  with 
this  rule.  The  variance  is  apparent,  however,  rather  than  real  ;  for 
money  collected  as  a  tax,  under  an  unconstitutional  statute,  is  really  no 
tax  at  all.  There  was  no  right  to  take  the  money,  but  since  it  was  taken, 
it  must  be  regarded  as  money  had  and  received  to  the  plaintiff's  use,  and 
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interest  can  thus  be  allowed  without  conflicting  with  any  doctrine  of  taxa- 
tion. Another  requisite  for  the  recovery  of  taxes  paid  is  that  payment 
should  have  been  involuntary.  Odendahl  v.  Board  (1900)  112  la.  182. 
This  is  usually  taken  to  mean  that  the  tax  must  be  paid  under  some 
threatened  seizure  of  person  or  property.  Town  of  Edinbitrg  v. 
Hackney  (1876)  54  Ind.  83.  The  principal  case  is  liberal  in  its  inter- 
pretation of  what  is  an  involuntary  payment. 

Torts — Negligence — Liability  to  Third  Persons  for  Injuries  Result- 
ing from  Breach  of  Contract.  A  engaged  B  to  put  an  elevator  in 
complete  repair.  In  so  doing  B's  men  negligently  cracked  an  overhead 
brake  wheel.  C,  an  employee  of  A,  was  injured  by  a  piece  of  this  wheel 
falling  upon  him  and  brought  an  action  against  B.  Held,  where  a  ma- 
chine, not  inherently  dangerous,  is  made  so  by  the  neglect  of  a  manufac- 
turer, knowing  that  it  is  to  be  used  by  third  parties,  he  is  liable  for  in- 
juries directly  traceable  to  such  negligence.  Kahner  v.  Otis  Elev.  Co. 
(1904)  89  N.  Y.  Supp.  185. 

The  above  rule  seems  to  clearly  overturn  the  doctrine  advanced  by 
Knelling  v.  Roderick  L.  M.  Co.  (1903)  84  N.  Y.  Supp.  622,  and  is  in 
marked  contrast  with  a  recent  federal  decision  which  adheres  to  the  old 
English  rule.  Galbraith  v.  ///.  Steel  Co.  (C.  C.  A.  7th  Circ.  1904) 
No.  1046.  Here  the  owner  of  a  building  was  not  allowed  to  recover  against 
a  sub-contractor  for  damage  resulting  from  the  latter's  failure  to  put  cer- 
tain braces  into  a  steel  support  for  a  large  tank  on  the  roof,  although  the 
plans  and  specifications  called  for  such  braces.  According  to  the  old  rule, 
privity  between  the  plaintiff  and  the  defendant  was  made  an  essential  of 
liability  in  such  cases  on  the  ground  of  the  expediency  of  discouraging 
endless  litigation.  Winterbottom  v.  Wright  (1842)  10  M.  &  W.  109.  While 
this  general  principle  is  still  recognized,  it  has  been  greatly  impaired  by 
successive  exceptions.  Huset  v.  J.  I.  Case  Threshing  Co.  (1903)  120 
Fed.  865.     See  2  Columbia  Law  Review,  105;  4  id.  144. 

Wills — Beneficiary  Claiming  Adversely — Election.  A  widow  received, 
by  her  husband's  will  $100  and  a  life  estate  in  realty  valued  at  $500,  re- 
mainder to  her  son  subject  to  certain  charges.  The  title  to  the  realty 
was  not  in  testator,  but  absolutely  in  the  widow.  However,  she  probated 
the  will  and  qualified  as  administratrix  with  the  will  annexed.  In  her 
application  she  set  forth  the  value  of  her  husband's  estate,  including 
therein  the  realty.  She  was  entitled  by  statute  to  one  year's  widow's 
support  which  would  have  exceeded  $100.  She  retained  the  $100  and  re- 
mained on  the  land  uutil  her  death.  Upon  petition  by  the  plaintiff,  as 
executor  under  her  will,  in  which  no  mention  of  the  land  was  made,  for 
license  to  sell  the  realty,  it  was  held,  by  accepting  the  gift  of  $100  under 
the  will  she  and  her  representatives  were  estopped  to  claim  the  land  ad- 
versely to  the  will.     Tripp  v.  Nobles  (N.  C.  1904)  48  S.  E.  675. 

Whether  a  devisee,  by  probating  a  will  and  qualifying  as  executor  is 
estopped  to  claim  adversely  to  it  is  in  conflict.  Gardner  on  Wills,  p.  602 
and  cases  cited.  However,  as  it  is  a  question  of  implied  intention  the 
fact  that  the  executrix  in  the  principal  case  set  forth  the  land  as  part  of 
her  husband's  estate,  and  did  not  mention  it  in  her  own  will,  would  seem 
to  be  strong  evidence  of  her  election.  The  dissenting  opinion  proceeded 
on  the  ground  that  she  had  received  no  alternative  benefit  under  the  will 
since  she  was  already  entitled  to  more  than  $100  as  her  year's  support. 
Godman  v.  Converse  (1894)  38  Neb.  657.  The  better  view  is  that  the  doc- 
trine of  election  is  based  on  the  equitable  notion  of  compensation.  Un- 
derbill Law  of  Wills,  §  729;  Pomeroy  Eq.  Jur.  §  468;  Young  v.  Young 
(1893)  51  N.  J.  Eq.  491.  A  donee  who  elects  to  take  under  a  will  does  not 
forfeit  all  his  own  property  which  the  testator  has  attempted  to  give  to 
another,  but  must  compensate  the  disappointed  donee.  Brown  v.  Brown 
(1890)  42  Minn.  270;  Underhill  on  the  Law  of  Wills,  §  729.  In  the  principal 
case  the  widow  was  entitled  to  claim  adversely  to  the  will  and  yet  receive 
$100  as  her  year's  support.  Compher  v.  Cotnpher  (1S55)  25  Pa.  St.  31; 
Stone  v.  Vandermark  (1893)  146  111.  312.  Unless,  after  the  lapse  of  time, 
the  rights  of  third  parties  had  intervened,  the  dissenting  opinion  seems 
preferable. 


BOOK  REVIEWS. 

A  Treatise  on  the  System  of  Evidence  in  Trials  at  Common 
Law.  By  John  Henry  Wigmore.  Boston  :  Little,  Brown  &  Com- 
pany, 1904.     Vol.  I,  pp.  lv,  1002. 

One  need  read  only  the  preface  of  this  work  to  be  aware  that 
something  distinctly  better  than  the  average  text  book  lies  before 
him.  The  farther  he  proceeds  in  his  examination  of  the  text  itself 
the  more  is  this  impression  comfirmed.  Of  all  the  books  on  Evidence, 
and  the  writer  knows  of  over  eighty,  this  is,  everything  considered, 
easily  the  best.  But  one  qualification  need  be  made.  Professor 
Thayer's  Preliminary  Treatise  is,  so  far  as  it  goes,  without  a  flaw. 
But  its  scope  is  so  limited  that  any  comparison  between  it  and  Pro- 
fessor Wigmore's  work  is  out  of  place.  The  four  volumes  of  this  new 
treatise  are  to  cover  the  whole  field  of  Evidence  proper,  with  supple- 
mentary chapters  on  those  related  subjects  which  are  usually  included, 
such  as  the  Parol  Evidence  Rule,  Presumptions,  Burden  of  Proof, 
and  others. 

If  the  first  volume  may  be  taken  as  a  sample,  we  are  to  have  not 
merely  a  legal  treatise,  such  a  work  as  will  serve  the  daily  needs  of 
the  profession  in  the  best  way,  but  also  a  history  of  the  law  of  Evi- 
dence. This  historical  matter  is  of  the  highest  practical  importance. 
If  one  would  know  how  our  law  of  evidence,  or  for  that  matter  our 
law  as  to  anything,  is  to  grow,  he  must  first  find  out  how  it  has  grown. 
Mr.  Wigmore  appropriately  recognizes  Professor  Thayer's  work  in  this 
field  of  legal  history.  He  may  do  this  without  fear  of  dimming  his 
own  accomplishments  in  the  same  direction.  His  discussions  of  the 
origin  of  the  rule  excluding  witnesses  if  parties  or  interested  (§  575  ff.) 
and  of  the  history  of  our  law  concerning  confessions  (§  8176°.)  are 
but  examples  of  the  new  historical  light  which  we  owe  to  him. 

His  treatment  of  the  present  law  is  also  highly  satisfactory.  In 
the  limits  appropriate  for  a  review  one  may  only  catalogue  some  espe- 
cially noteworthy  matters.  He  has  gathered  the  authorities,  deduced 
the  principles  from  them,  and  stated  the  law  on  many  questions  not 
ordinarily  if  ever  dealt  with  in  the  text-books.  Four  hundred  and 
seventy-three  pages  are  devoted  to  circumstantial  evidence.  They  are 
full  of  examples  of  the  new  matter  just  mentioned.  He  gives  us  the 
authorities  determining  whether  the  physical  capacity  of  a  person  is 
admissible  to  prove  that  he  did  an  act  (§  83  ft'.),  whether  one's  custom 
as  to  the  terms  of  contracts  he  makes  is  admissible  to  prove  the  terms 
of  a  particular  contract  he  made  (§  377),  whether  plans  of  the  de- 
ceased to  commit  suicide  may  be  proved  as  tending  to  negative  mur- 
der (§  113),  whether  X-ray  photographs  are  admissible  (§  795).  The 
admissibility  of  evidence  of  crimes  committed  by  the  defendant  other 
than  the  one  he  is  indicted  for  where  relevant  to  prove  his  motive, 
knowledge,  plans,  intent,  or  identity  is  more  thoroughly  discussed 
than  ever  before.  There  are  sixty-two  pages  exclusively  devoted  to 
this.  Section  15,  telling  us  how  far  the  admission  of  incompetent  evi- 
dence without  objection  will  make  other  incompetent  evidence  from 
the  opponent  admissible,  is  new  and  excellent. 
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Bui  likely  our  greatest  debt  to  Professor  Wigmore  is  owing  for  his 
clear  statement  of  the  principles  underlying  our  law  of  Evidence. 
This  must  be  observed  for  one's  self  in  order  to  be  fully  appreciated. 
He  gives  us,  as  to  any  topic,  the  best  statements  from  courts  or  text- 
writers,  of  the  reasons  for  and  against  the  rule  in  question.  He  sum- 
marizes these  so  as  to  make  their  meaning  perfectly  evident  and 
concludes  with  his  own  views.  In  his  hands  the  law  of  Evidence  be- 
comes a  fairly  consistent  whole.  These  quotations  from  cases  and 
treatises  are  not  thrown  together  in  place  of  text  as  is  too  common. 
They  are  in  separate  type  and  illustrate  the  text.  The  reasons  under- 
lying any  particular  subject  are  made  still  more  apparent  by  the  fact 
that  everywhere  other  analogous  though  different  principles  are  dis- 
tinguished and  references  to  their  complete  discussion  added. 

A  feature  that  deserves  high  praise  is  the  statement  in  connection 
with  each  citation  in  the  notes  of  the  salient  facts  of  the  case.  This 
is  most  enlightening  and  useful  in  all  cases  where  one's  object  in 
reading  does  not  necessitate  a  personal  examination  of  each  case. 
Not  so  desirable  is  the  substitution  of  id.  for  the  name  of  the  report 
in  second  and  further  citations  in  the  same  note.  The  fact  that  the 
statutes  of  the  various  jurisdictions  modifying  the  common  law  have 
been  thoroughly  collected,  as  in  §  488  to  the  extent  of  thirty-eight 
pages,  also  adds  very  greatly  to  the  value  of  the  work. 

Are  there  no  defects  in  this  most  excellent  work?  Such  as  may 
be  thought  to  be  present  do  not  seriously  impair  its  value  and  useful- 
ness. One  may,  perhaps  justifiably,  criticize  its  nomenclature.  In 
general  it  seems  better  to  use  familiar  terms  rather  than  new  ones 
even  if  the  latter  are  more  accurate.  The  substitutions  of  "Autoptic 
Preference"  for  "Real  Evidence,"  of  "Mental  Immaturity"  for 
"Infancy,"  of  "  Emotional  Capacity"  for  "  Interest"  and  "  Marital 
Relationship,"  of  "Specific  Error"  for  "Contradiction,"  of  "Self- 
Contradiction  "  for  "  Inconsistent  Statements  "  seem  unfortunate.  To 
speak  of  "  Prophylactic  Rules  "  and  "  Viatorial  Privilege  "  is  also  of 
questionable  expediency. 

In  dealing  with  the  true  limitations  on  specific  rules  (the  really 
important  matter)  the  greatest  good  judgment  is  displayed.  But  one 
might  well  dissent  from  the  author's  general  classification.  The 
main  title  of  Relevancy  is  made  to  include  the  rule  against  character 
evidence  with  its  limitations,  the  rule  against  using  conduct  to  prove 
character,  competency  of  witnesses,  the  law  concerning  the  use  of 
memoranda  to  stimulate  or  supplement  the  recollection  of  a  witness, 
the  examination  of  witnesses,  the  doctrine  of  confessions,  the  im- 
peachment and  rehabilitation  of  witnesses,  the  law  of  admissions,  and 
real  evidence.  This  seems  a  forced  analysis.  The  fundamental 
difficulty,  if  there  be  one,  appears  to  lie  in  the  author's  conception  of 
relevancy.  In  §  12  he  rightly  rejects  Mr.  Justice  Stephen's  view 
that  admissibility  and  relevancy  are  identical.  But  in  §  27  and  the 
sections  following  we  are  told  that  relevancy  is  not  the  same  as 
"minimum  probative  value, "  that  there  is  a  legal  relevancy  which 
means  a  probative  value  greater  than  that  which  logic  or  ordinary 
reasoning  would  demand.  That  evidence  is  often  excluded  when  of 
slight  value  cannot  be  disputed.  That  the  reason  for  thus  excluding 
it,  exceptional  cases  aside,   is  irrelevancy,  may  be  doubted.     There 
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may  be  cases  where  courts,  often  untrained  in  the  niceties  of  logic, 
have  excluded  evidence  really  relevant  because  of  a  mistaken  notion 
that  it  was  in  fact  irrelevant.  But  we  are  shown  no  case  where  a 
court,  admitting  the  real  relevancy  of  a  piece  of  evidence,  has  ex- 
cluded it  on  the  ground  of  legal  irrelevancy.  Evidence  of  slight 
probative  value  is  excluded  where  it  merely  complicates  or  lengthens 
the  trial  without  having  sufficient  value  to  compensate  for  this,  where 
the  jury  may  misuse  it,  where  a  party  may  misuse  it,  where  it  creates 
undue  prejudice,  and  for  other  similar  reasons.  These  are  not  tests 
of  relevancy.  Professor  Thayer  has  stated  the  fallacy  of  this  new 
"legal  relevancy''  in  his  Cases  on  Evidence,  2nd  Ed.,  229,  note  1. 
Legal  relevancy  and  logical  relevancy  are  the  same  except  in  those 
comparatively  few  cases  where  courts  have  misapplied  the  test  of 
logical  relevancy. 

In  §  265  and  those  following  it,  Professor  Wigmore  reaches  the 
conclusion  that  conduct,  when  used  to  evidence  the  knowledge  or 
belief  of  a  person,  is  open  to  the  objection  of  being  hearsay.  He  of 
course  gives  us  a  full  statement  of  the  well-settled  instances  where  it 
is  admiited,  though  coming  under  none  of  the  usual  exceptions  to 
the  Hearsay  Rule.  He  deals  with  these  instances  as  exceptional.  It 
may  be  doubted  whether  this  conclusion  is  proper.  It  rests  mainly 
and  almost  entirely  on  the  case  of  Wrig/ifv.  Tathayn  9  CI.  &  F.  670. 
That  case  is  distinguishable.  The  conduct  there  was  offered  to  evi- 
dence an  opinion  as  to  a  testator's  sanity.  The  opinion  was  by  non- 
experts and  should  have  been  preceded  by  a  statement  of  its  basis 
(Greenleaf,  16th  ed..  §441  f. ),  a  thing  obviously  not  done.  Further 
it  is  questionable  if  an  opinion  is  ever  admissible  unless  the  party 
whose  opinion  it  is  is  on  the  stand.  Youngv.  White  (1853)  17  Peav. 
532  ;  Bradford^.  Co.  (1888)  147  Mass.  57.  Wrightv.  Tatham  is  there- 
fore far  from  conclusive.  Certainly  action  or  conduct  has  probative 
force  much  in  excess  of  mere  declarations.  Certainly  it  is  novel  to  sup- 
pose that  when  one  offers  the  conduct  of  a  person  in  evidence  he  may 
be  met  with  the  objection  that  it  is  hearsay.  Certainly  in  all  the 
instances  which  Profe-sor  Wigmore  has  collected  the  courts  have 
admitted  conduct  without  requiring  that  it  meet  the  tests  of  admissi- 
bility set  for  declarations.  Moreover,  some  courts  have  expressly 
distinguished  the  two.     See  §  142.  note  1. 

Possibly  what  the  author  calls  using  a  "Past  Recollection" 
(§  734  fi)  might  be  dealt  with  in  a  simpler  way.  A  made  a  written 
statement  of  some  fact  material  to  the  present  issue.  He  now 
remembers  and  can  testify  that  the  statement  was  accurate,  but  has 
forgotten  the  circumstances  it  records.  It  is  said  that  he  uses  the 
statement  as  a  "Past  Recollection."  This  seems  an  unnecessary 
complication.  His  testimony  that  the  statement  is  accurate  is  cer- 
tainly unobjectionable.  This  makes  the  contents  of  the  statement 
relevant.  The  statement  then  appears  clearly  admissible  to  prove  its 
own  contents,  subject  of  course  to  proper  identification.  If  the  state- 
ment be  lost  or  otherwise  unavailable,  the  ordinary  rule  allowing  the 
proof  of  contents  by  secondary  evidence  applies.  If  the  statement  be 
oral  rather  than  written  there  seems  no  good  reason  why  its  terms, 
having  been  made  relevant  by  the  testimony  to  their  accuracy,  should 
not  be  proved    by  any  otherwise  competent   evidence.     See  §  751. 
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The  rule  that  a  sworn  copy  is  admissible,  if  the  original  is  un- 
available, is  simply  a  plain  instance  of  proving  the  accuracy  of  a 
statement  by  a  witness  who  cannot  remember  the  facts  (here  the  con- 
tents of  the  original)  which  it  records. 

But  despite  these  possible  criticisms,  concerning  the  validity  of 
which  a  difference  of  opinion  is  of  course  possible,  we  shall  have  in 
Wigmore  on  Evidence  a  work  which  must  certainly  prove  of  the 
highest  value  to  the  profession. 

Parsons  on  Contracts.  Ninth  Edition.  Three  Volumes.  Anno- 
tated by 'Prof.  Williston,  Mr.  Keller,  and  Mr.  John  M.  Gould. 
Boston:  Little,  Brown  &  Company,  1904.      pp.  2159. 

In  these  days  of  Specialization,  '*  Parsons  on  Contracts"  is  an 
antiquity.  It  was  in  many  respects  a  pioneer  work  when  it  was  first 
published  ;  it  marked  a  distinct  and  important  step  in  the  develop- 
ment of  law  bot>k  making,  not  to  say  in  the  development  of  the  law  ; 
and  undoubtedly  its  author  was  a  man  of  wide  learning  and  of  good 
abilities.  But  are  those  any  reasons  why  we  should  cling  to  this 
publication  which  has  outlived  its  usefulness  long  since,  or  why  we 
should  be  asked  to  purchase  it  in  its  present  form  of  a  ninth  edition, 
which  is  at  least  two-thirds  made  up  of  notes  by  others  than  the 
original  author,  and  nine-tenths  of  the  value  of  which  consists  in 
those  same  notes  of  others  than  the  author. 

"  Parsons  on  Contracts "  in  and  of  itself  has  no  place  in  the 
modern  scientific  development  of  study  and  instruction  in  the  law  of 
contracts — unless  it  be  to  mark  a  phase  of  their  history.  The  original 
work  contained  a  little  of  everything  and  not  much  of  anything 
valuable  on  the  law  of  simple  contracts.  The  work  treats  many  dif- 
ferent kinds  of  contracts,  but  is  not  exhaustive  nor  very  precise  on 
any  of  them.  For  example  we  find  treatises  on  Agency,  Factors  and 
Brokers,  Trustees,  Executors  and  Administrators,  Guardians,  Part- 
nership, Negotiable  Paper,  Gifts,  Inlants,  Sales  of  personal  property, 
and  the  leasing  of  Real  Property.  What  a  conglomeration  as  a  basis 
for  the  study  of  or  instruction  in  the  law  of  contracts  !  Doubtless 
for  those  who  have  made  no  close  study  of  the  various  branches  of 
law,  the  book  might  be  said  to  furnish  a  starting  point  of  information 
in  the  preparation  of  a  pleading  or  a  brief,  but  doubtless  also  there 
are  several  excellent  digests  now  published  which  would  much  better 
serve  this  purpose.  No  one,  we  venture  to  say,  who  did  not  approach 
this  woik  with  a  fairly  good  previously  acquired  knowledge  of  the 
law  of  simple  contracts,  could  use  it  to  advantage  ;  and  the  beginner 
would  be  thrown  into  hopeless  confusion  by  its  unscientific  method  of 
treatment.  We  are  well  aware  that  it  has  been  employed  as  a  basis 
of  instruction  in  some  law  schools,  notably  in  our  own,  but  the  value 
of  the  course  in  contracts  consisted  in  the  notes  dictated  by  the  in- 
structor, and  the  explanations  and  corrections  of  the  text  made  by 
him. 

A  scientific  treatment  of  the  study  of  or  instruction  in  law  requires 
that  fundamentals  be  dealt  with  and  learned  first  and  specializations 
afterward.  Any  other  treatment  is  putting  the  cart  before  the  horse. 
What  then  should  be  said  of  a  work,  which  when  published,  was 
claimed  to  be  a  scientific  and  exhaustive  treatise  on  the  law  of  con- 
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tracts,  but  which  discusses  such  specialized  forms  of  contracts  as 
Partnership,  Bailment,  Negotiable  Paper  and  Agency,  before  it  takes 
up  the  topic  of  "Consideration  and  Assent"?  And  yet  that  is  just 
what  is  done  in  this  remarkable  work,  a  ninth  edition  of  which  the 
publishers  now  seek  to  justify.  The  chapter  on  Consideration  begins 
on  page  428  of  the  original  work,  and  the  preceding  chapters,  ex- 
cluding the  so-called  "  Preliminary  Chapter,"  which  consists  of  eight 
pages,  are  concerned  with  "Parties  to  a  Contract,"  "Joint  Parties,'' 
"Agents,"  "Factors  and  Brokers,"  "Trustees,"  "Guardians," 
"Partnership,"  "New  Parties  by  Novation",  "New  Parties  by  As- 
signment," "Gifts,"  "Indorsements,"  "Infants,"  "Contracts  of 
Married  Women,"  and  "Persons  of  Insufficient  Mind  to  Contract." 
"Trustees"  and  "Guardians "  treated  in  a  book  on  contracts  !  Is 
it  not  amazing?  But  the  wonders  do  not  cease  there.  Book  III 
deals  with  "Guaranty  or  Surety,"  "Marriage,"  "The  Law  of  Tele- 
graphic Communication,"  "Patents,"  "Copyright,"  "Trade  Marks, 
"Shipping,"  "Insurance,"  (Marine,  Fire  and  Life);  Part  II  deals 
with  such  subjects  as  the  "Statute  of  Frauds,"  "Statute  of  Limita- 
tions," "Interest  and  Usury,"  "Bankruptcy  and  Insolvency,"  and 
last,  but  not  least,  "The  Constitution  of  the  United  States."  The 
Constitution  of  the  United  States!  That  was  about  the  only  subject 
left  in  the  law  (with  the  exception  of  Real  Property)  and  so  of  course 
he  discusses  it. 

Who  would  think  of  looking  into  a  work  labeled  "Contracts"  for 
a  treatise  on  Patents,  or  Copyrights  or  the  Constiiution  of  the  United 
States?  No  one  would  expect  to  find  them  there  and  they  should  not 
be  there.  The  original  plan  of  the  work  was  wrong  or  else  the  book 
was  misnamed.     Its  most  remarkable  feature  is  its  scope. 

The  book  may  have  served  a  useful  purpose  once  as  an  omnibus 
work,  a  sort  of  lexicon,  called  in  its  title  "Contracts,"  because  no 
other  designation  was  available  or  because  that  title  was  as  good  as 
any.  But  to  perpetuate  it  in  the  guise  of  a  modern  text  book  does  a 
distinct  injury  to  the  cause  of  the  development  of  law  as  a  science, 
and  offers  a  step-back  to  the  advancement  of  the  cause. 

We  feel  strongly  that  there  is  no  possible  justification  for  this 
edition  and  that  its  only  excuse  is  the  ''  notes "  attached  to  it,  and 
those  could  have  been  much  more  usefully  published  in  a  separate 
volume.  If  the  energy  and  ability  displayed  in  annotating  Parsons 
had  been  employed  in  the  construction  of  a  work  on  Pure  Contracts, 
we  would  have  hailed  the  effort  with  delight.  Such  a  work  would 
be  a  boon  to  students  and  if  well  done,  a  vast  aid  to  the  scientific 
development  of  the  law.  The  student  who  has  thoroughly  mastered 
the  law  of  Pure,  simple  contracts  will  find  the  law  of  specialized  con- 
tracts, such  as  Partnership,  Agency,  Bailments  and  Insurance,  not 
very  difficult;  they  present  only  variations  to  be  grafted  upon  his 
previously  acquired  knowledge.  But  the  student  who  begins  with 
the  study  of  some  of  those  special  kinds  of  contracts,  will  necessarily 
be  confused,  will  be  sceptical  of  the  scientific  character  of  law,  and 
will  probably  never  acquire  a  clear  and  sound  conception  of  the  fun- 
damentals of  contract  law. 

Parsons  on  Contracts  published  to-day  is  an  anachronism.  It  is 
at  best  a  part  of  American  legal  history.    Why  not  let  it  stand  as  such; 
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a  monument  to  its  author's  laborious  industry,  and  his  painstaking 
capacity  for  compilation? 

We  think  this  ninth  edition  should  not  have  been  published  at  all, 
and  therefore  there  is  only  left  for  consideration  the  "notes." 

The  notes  by  Prof.  Williston  are  concise  and  precise,  and  if  those 
of  them  which  relate  to  the  subject  of  pure  contracts  had  been  pub- 
lished separately  from  Parsons's  work,  they  would  have  constituted  an 
excellent  and  useful  monograph.  Their  usefulness  is  very  much  im- 
paired, and  therefore  their  value  depreciated  by  their  connection  with 
Parsons's  work,  because  as  they  must  of  necessity  follow  the  discursive 
and  diffusive  treatment  of  Mr.  Parsons,  they  partake  of  that  character. 
They  miss  coherence  and  logical  sequence,  because  they  follow  the 
Parsons's  text. 

It  is  exceedingly  regrettable  that  the  ability  and  research  exhibited 
in  these  notes  should  be  to  a  considerable  extent,  at  least,  lost  by 
reason  of  the  fact  that  the  notes  follow  the  scattering  fire  of  Parsons's 
blunderbus. 

Rumsey's  Practice.  Second  Edition,  Vol.  III.,  Albany,  N.  Y. : 
Banks  and  Company,  pp.  liii,  828. 

The  present  volume  treats  of  actions  relating  to  real  property, 
actions  relating  to  chattels,  the  particular  actions  specified  in  Chapter 
XV  of  the  New  York  Code  of  Civil  Procedure,  and,  proceedings 
supplementary  to  an  execution  against  property. 

An  examination  of  volumes  II  and  III  of  Rumsey's  Practice  does 
not  give  reason  to  change  the  opinion  expressed  in  Vol.  Ill  of  the 
Columbia  Law  Review,  p.  133,  on  the  appearance  of  the  first  volume 
of  this  second  edition,  as  to  the  general  character  of  the  work  ;  but  it 
may  and  should  be  said  that  the  later  volumes  have  materially 
strengthened  the  conviction  there  intimated  that  the  reviser,  Mr.  John 
S.  Sheppard,  Jr.,  was  performing  his  work  with  a  care  and  thorough- 
ness which  did  not  mark  some  portions,  at  least,  of  the  original  work, 
and  which  greatly  increase  the  value  of  the  present  edition.  The 
work,  now  completed,  in  its  present  form,  will  undoubtedly  be 
extremely  useful  to  lawyers  practicing  in  the  Courts  of  Record  of  the 
State  of  New  York. 

Summary  of  the  Law  of  Private  Corporations.  By  Leslie  J. 
Tompkins.    New  York  :  Baker,  Voorhis  &  Co.    1904.     pp.  xxxi,  264. 

The  standard  treatises  on  the  law  of  corporations  are  voluminous 
compilations,  notably  those  of  Judge  Thompson  and  Mr.  Cook,  and 
in  a  lesser  degree  those  of  Mr.  Morowitz  and  Mr.  Taylor,  and  with 
their  full  citation  of  authorities,  are  better  adapted  for  the  use  of  the 
practitioner  than  the  student.  A  text  book  setting  forth  succinctly  the 
leading  principles  of  the  law  of  corporations  for  the  benefit  of  students 
was  therefore  a  real  desideratum.  Professor  Tompkins  has  under- 
taken to  satisfy  this  need,  and  the  little  book  which  he  has  prepared 
for  this  purpose  is  a  very  compact  and  readable  summary  of  the  sub- 
ject. It  is  probably  the  best  summary  that  has  yet  been  written  and 
is  well  adapted  to  give  a  very  superficial  knowledge  of  the  subject, 
the  sort  of  knowledge  that  would  be  perhaps  sufficient  for  the  purpose 
of  passing  a  State  Bar  examination.  The  book,  however,  gives  evi- 
dence of  having  been  hastily  prepared,  and  no  attempt  has  been  made 
to  go  below  the  surface  of  text  book  statements  and  judicial  dicta 
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and  to  state  the  real  principles  and  reasons  underlying  the  various 
rules.  The  knowledge,  therefore,  which  can  be  derived  from  the 
book  is  not  the  sort  of  knowledge  which  would  enable  the  student  to 
grasp  the  subject  thoroughly  or  enable  him  to  apply  the  rules  to  new 
cases. 

Professor  Tompkins  seems  to  be  of  the  opinion  that  a  discussion 
and  statement  of  the  real  principles  and  reasons  of  the  rules  is  incom- 
patible with  the  purposes  of  a  summary  of  the  law,  and  yet  it  seems 
to  us  that  this  very  thing  should  be  the  purpose  of  every  summary. 
An  attempt  should  be  made  to  go  to  the  bottom  of  things  and  to 
throw  some  new  light  on  the  subject.  In  this  way  only  can  the 
interest  of  the  student  be  stimulated,  and  the  confusion  which  results 
from  conflicting  statements  removed.  For  illustration,  how  confusing 
are  the  statements  in  decisions  and  text  books  in  regard  to  the  dis- 
tinction between  a  corporation  and  joint  stock  companies.  It  would 
not  have  taken  more  space  than  Professor  Tompkins  has  given  to  the 
subject,  to  throw  some  new  light  on  this  question,  but  he  has  simply 
repeated  current  statements,  which  leave  our  conceptions  bewildered 
and  confused.  His  treatment  of  many  other  important  topics  is  open 
to  the  same  criticism. 

Indeed,  Professor  Tompkins  has  in  general  been  altogether  too 
modest  in  limiting  himself  to  a  statement  of  what  can  be  found  on 
the  surface  of  the  law,  and  therefore  in  many  instances  leaves  his 
reader  in  doubt  as  to  what  the  real  rule  is.  For  example,  we  are  told 
that  there  is  a  "general  rule  that  corporations  cannot  consolidate 
their  funds  with  each  other  or  with  an  individual  so  as  to  form  a  part- 
nership," and  yet  we  are  told  in  another  place  that  the  "right  of  a 
corporation  or  an  individual  to  recover  upon  obligations  made  to 
them,  while  acting  in  the  capacity  of  partners,  will  depend  much 
upon  the  jurisdiction."  We  are  told  in  one  place  ''that  whenever 
the  agent  of  a  corporation,  proceeding  within  the  general  scope  of  its 
powers  and  of  the  powers  delegated  by  it  to  him,  commits  a  wrong, 
the  corporation  must  pay  damages  to  the  person  injured,  just  as  a 
natural  person  would  be  compelled  to  do  under  like  circumstances." 
In  the  very  next  paragraph  we  are  told,  that  a  corporation  is  liable  for 
any  tort  or  wrong  which  it  commits,  however  foreign  to  its  nature  or 
beyond  its  granted  powers  the  wrongful  transaction  or  act  may  be." 
These  two  apparently  conflicting  statements  are  printed  together  with- 
out any  explanation.  We  are  told  in  one  place  that  the  so-called 
"trust  fund  theory"  has  long  been  a  favorite  one  with  the  various 
United  States  jurisdictions.  We  are  next  told  that  the  United  States 
courts  as  well  as  many  of  the  state  courts  have  qualified  this  theory  to 
a  considerable  extent,  and  again  we  are  told  that  it  may  be  accepted 
as  a  general  principle  that  "the  capital  stock  of  a  solvent  corporation 
is  not  a  trust  fund,  any  more  than  the  assets  of  an  individual  is  a  trust 
fund  for  his  creditors."  When  the  student  has  reached  this  point,  he 
would  naturally  form  the  opinion  that  the  trust  fund  theory  (which  is 
really  in  point  of  principle  unsound)  has  been  repudiated;  but  in  a 
following  section  he  is  told  that  "  the  trust  fund  theory  already  stated 
is  the  basis  for  equitable  relief." 

However,  notwithstanding  all  its  deficiencies,  judged  by  a  high 
standard  of  scholarship,  it  is  a  useful  and  convenient  summary  or 
guide  to  the  leading  questions  which  have  been  considered  in  connec- 
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tion  with  corporations,  and  the  best  treatise  on  the  subject,  considered 
with  reference  to  the  very  limited  and  rather  superficial  purpose  which 
it  is  designed  to  serve. 

The  United  States  and  the  States  under  the  Constitution. 
C.  Stuart  Patterson.  Philadelphia:  T.  &  J.  W.  Johnson  &  Co.  1904. 
pp.  xli,  347- 

This  is  an  enlarged  and  improved  edition  of  the  author  s  well 
known  work  entitled  ''Federal  Restraints  on  State  Action,"  pub- 
lished in  1888.  As  indicated  by  the  new  title,  it  covers  the  rights 
and  powers  of  the  Federal  and  State  jurisdictions  wherever  they  come 
in  contact  with  each  other.  Large  portions  of  the  earlier  book  have 
been  re-written,  and  new  matter  has  been  added  so  as  to  bring  it 
down  to  date.  It  has  also  been  improved  by  introducing  descriptive 
headings  to  the  paragraphs,  and  by  omitting  from  the  text  many 
titles  of  cases,  which  now  appear  almost  exclusively  in  the  foot-notes. 

A  comparison  of  the  two  editions  is  instructive,  showing  as  it 
does  those  parts  of  our  system  which  have  remained  comparatively 
stationary,  and  those  which  have  changed  during  the  last  sixteen 
years.  Thus  we  find  the  chapters  on  "The  Implied  Powers,"  "The 
Impairment  of  the  Obligation  of  Contract,"  "Ex  Post  Facto  Laws 
and  Bills  of  Attainder,"  "The  Prohibition  of  State  Bills  of  Credit," 
"State  Compacts,"  and  "Fugitives  from  Justice,"  practically  un- 
changed. 

The  chapter  on  "Taxation  "  receives  several  important  additions, 
including  a  discussion  of  the  question  of  duties  on  goods  passing  be- 
tween the  United  States  and  Porto  Rico,  and  of  the  attempted  income 
tax  legislation  of  1894. 

The  Chapter  on  "The  Regulation  of  Commerce"  has  been  to  a 
large  extent  re-written,  as  would  be  expected  in  view  of  the  immense 
development  of  inland  commerce,  and  of  the  problem  of  "regulating  " 
it,  during  the  last  sixteen  years.  One  new  section,  nearly  twenty 
pages  in  length,  discusses  "  The  Anti-Trust  Law".  This  section  and 
the  one  just  before  it  on  "Transportation"  bring  out  well  the 
author's  powers  of  analysis  and  clear  statement.  They  are  distinctly 
helpful  to  our  understanding  of  the  vastly  important  and  complicated 
matters  with  which  they  deal. 

One  important  chapter  remains  to  be  noticed,  that  on  "The  Ju- 
dicial Power."  This  also  has  been  re-written  and  considerably  en- 
larged. It  is  a  clear  and  sufficiently  complete  presentation  of  the 
theory  and  structure  of  the  Federal  Judicial  System,  and  of  the  juris- 
diction of  Slate  courts,  so  far  as  that  is  affected  by  the  Federal 
supremacy. 

The  author's  purpose  as  stated  in  the  preface  to  the  first  edition 
"is  to  show  by  a  classification  and  an  analysis  of  the  judgments  of 
the  Supreme  Court  of  the  United  States,  what  the  relations  of  the 
United  States  and  the  States  are  under  the  Constitution,  as  judicially 
construed  by  the  court  of  last  resort."  The  book  accordingly  con- 
sists largely  of  loosely  connected  sentences  containing  the  gist  of 
many  court  decisions,  thus  presenting  a  compendium  of  what  the 
highest  authority  has  said  on  the  subject  in  hand. 

But  the  author  has  not  restricted  himself  to  this  rather  mechanical 
but  useful  work.      Many  pages  scattered  through  the  book  present  in 
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vigorous  language  his  own  views  on  important  topics.  The  following 
are  specimens  of  his  crisp  characterizations,  which  indicate  his  atti- 
tude toward  questions  of  the  day.  "  In  the  view  of  the  court,  Porto 
Rico  is  at  one  and  the  same  time  '  foreign '  in  order  to  justify  the  col- 
lection at  ports  of  the  United  States  of  duties  upon  imports  from 
Porto  Rico,  and  '  domestic '  in  order  to  justify  the  collection  at  Porto 
Rico  of  duties  upon  exports  from  the  United  States."  (p.  29).  "  It 
(the  income  tax  law  of  1884)  was  an  example  of  all  that  a  tax  law 
ought  not  to  be. "  (p.  34).  "  Iftheframers  of  the  Constitution  had  ever 
imagined  that  the  power  of  regulating  commerce  would  be  expanded 
as  it  has  been  by  judicial  construction,  no  such  power  would  have 
been  vested  in  Congress."  (p.  62).  "Under  the  constitution  there  is 
no  warrant  for  paternalism  in  congressional  legislation."  (p.  118). 
"Our  perils  are  now  those  of  governmental  consolidation,  and  not 
those  of  dissolution."  (p.  119). 

Would  that  we  might  heed  the  wholesome  warning  in  those  last 
words ! 
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CHIEF    JUSTICE     MARSHALL    ON     FEDERAL 
REGULATION  OF  INTERSTATE  CARRIERS. 

The  first  decision  of  the  Supreme  Court  upon  the  Commerce 
Clause  of  the  Constitution  rendered  over  eighty  years  ago  in  the 
case  of  Gibbons  against  Ogden,1  deals  with  a  question  now  com- 
monly considered  a  product  of  recent  conditions, — the  question 
as  to  the  extent  of  Federal  control  over  interstate  carriers  and 
over  monopolies  of  interstate  commerce. 

The  decision  may,  in  its  effect  upon  the  structure  of  govern- 
ment, prove  to  be  the  most  important  of  all  the  many  cases  which 
have  been  decided  by  that  great  tribunal.  It  has  been  cited  and 
approved  many  times ;  whether  cited  or  not,  its  doctrine,  as  that 
doctrine  is  now  understood,  is  the  accepted  basis  of  all  decisions 
upon  the  portion  of  the  Constitution  which  is  developing  more 
rapidly,  and  is  the  subject  of  a  larger  number  of  cases,  than  any 
other. 

It  would  be  expected  that  a  case  of  controlling  authority,  so 
often  considered,  would  long  ago  have  found  its  place  in  constitu- 
tional history ;  but  for  some  reason,  not  readily  apparent,  the  case 
has  received  no  adequate  critical  examination,  although  recent  de- 
velopments,— notably  in  the  Northern  Securities  Case,  and  in  the 
suggestions  made  by  the  Commissioner  of  Corporations,  on  De- 
cember 2 1  st,  1904,  in  his  first  annual  report — give  the  subject  an 
increasing  practical  importance.  The  words  of  the  decision  have 
been  literally  applied,  but  no  effort  appears  to  have  been  made  to 
learn  its  significance  historically. 

'9  Wheat.  1. 
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Interstate  transportation  by  land  was,  to  a  considerable  extent, 
originally  instituted  and  for  many  years  after  the  adoption  of  the 
Constitution,  supported  by  the  establishment  of  monopolies. - 

A  hundred  years  ago  the  commerce  of  the  country  was  almost 
entirely  limited  to  the  foreign  and  coasting  trade.  The  only  roads 
which  existed  led  from  the  woods  to  the  principal  towns  on 
navigable  waters.  At  the  commencement  of  the  Revolution  there 
was  but  one  connected  road  from  North  to  South3  and  this  was 
true  when  the  Constitution  was  formed.4  "Fifty  miles  back  from 
the  waters  of  the  Atlantic  the  country  was  an  unbroken  jungle."5 
In  the  vigorous  phrase  used  by  Henry  Clay,  "the  country  had 
scarcely  any  interior."0  Turnpike  roads  did  not  come  into  exist- 
ence until  the  nineteenth  century.7  Meanwhile,  as  the  population 
increased  and  pushed  further  inland,  a  demand  grew  up  for  bet- 
ter means  of  land  communication.  Shay's  Rebellion  and  the 
Whiskey  Rebellion  showed  the  political  necessity,  and  commercial 
and  social  needs  were  even  greater.  Under  these  conditions  there 
was  but  one  way  in  which  communication  could  be  introduced. 
The  States  could  not  establish  and  operate  lines  of  coaches,  build 
bridges  and  maintain  ferries.  Taxation  for  these  purposes  would 
not  have  been  borne.  Transportation  must  pay  for  itself,  and 
this  could  be  accomplished  only  by  the  creation  of  monopolies.  If 
ers  >ns  could  be  found,  willing  to  establish  a  service  where  there 
were  no  improved  roads  and  little  or  no  travel,  it  was  considered 
good  public  policy  to  encourage  the  establishment  of  the  service 

giving  exclusive  rights.     Monopolies  were,  therefore,  granted 

in  every  direction  and  by  every  State.     The  Latin  phrase,  "pericu- 

::/;;;.  utilitas  pubUca."  which  appeared  on  the  seal  of  the 

S    tte    Monopolies     of     Inter- State     Transportation,     North     American 
:  .v.  Apr:!. 

-     ent    Monroe    on    Internal    Improvements    enclosed    in 
jsag  tigress    May   4,    :vjj.     Messages   and   Papers  of   Presidents 

2,  p.  17 

ey  of  Roads  of  the  United  States.  Christopher  Colles  (N.  Y.  1789). 

r.    Vol     I.    p.    4- 

-     ;ch    in    House  es,    Tan.    30,    1S24.      Annals    18th 

Congri   -      st  Sess.  A 

:    Repi    :  es,    Feb.    1817.     An- 
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first  railroad  company  incorporated  in  England,  seems  to  have 
expressed  the  views  not  only  of  those  who  engaged  in  that  par- 
ticular enterprise,  but  also  the  public  opinion  of  America,  as  well 
as  of  England,  in  regard  to  ventures  in  the  way  of  providing 
transportation  generally. 

The  leader  of  this  movement  in  the  Middle  and  Eastern  States 
was  one  Levi  Pease,  of  Shrewsbury,  Massachusetts,  a  famous 
man  in  his  day,  but  now  as  little  known  as  are  the  annals  of 
stage-coach  travel.  He  was  the  sole  projector  of  the  mail  stage 
establishment  of  the  Federal  Government,  and  was  long  engaged 
in  superintending  the  various  branches  of  the  system.  It  is  not 
easy  at  this  time  to  learn  how  far  his  control  extended,  but  per- 
haps there  has  been  no  time  when  the  transportation  interests  of 
a  large  section  of  the  country  seemed  to  be  so  within  the  hands  of 
a  single  individual,  as  when,  in  the  early  days  of  the  nineteenth 
century,  these  interests  of  the  Eastern  States  were  in  his  man- 
agement. Notwithstanding  this  fact  there  was  no  public  opposi- 
tion to  his  control,  and  when  he  died  it  was  said  that  "he  was  rich 
in  the  affection  of  all  who  knew  him."8 

Plainly,  the  public,  and  apparently  the  courts,  were  then  far 
from  considering  individual  control  of  interstate  transportation  to 
be  a  ground  for  governmental  or  judicial  interference. 

The  policy  which  thus  built  up  "the  immense  mail  stage  estab- 
lishments" as  they  were  then  considered9  was  not  accidental,  nor 
was  it  a  temporary  expedient.  Canals  and  railways  were  built  and 
maintained  in  the  same  way,  and  the  policy  which  began  in  the 
East  extended  throughout  the  country  and  continued  unquestioned 
until  after  the  Civil  War, — in  some  respects  still  continues. 

An  idea  of  the  extent  to  which  monopolies  were  granted  may 
be  gained  from  an  examination  of  early  statutes. 

In  New  York  a  monopoly  of  stage  transportation  on  the  east 
bank  of  the  Hudson  was  in  1785  given  to  an  individual.10    Trans- 

sCleaveland  Herald,  Feb.  27,  1824.  Article  on  Levi  Pease,  New  England 
Genealogical  and  Historical  Register,  Vol.  2,  p.  313.  MSS.  entitled  "A 
Traveler's  journal,  observations,  and  reflections,  in  the  Western,  Middle 
and  Eastern  States  of  North  America  A.D.  1823-4,"  published  in  the 
National  Crisis  and  copied  in  the  Western  Reserve  Chronicle  of  Warren, 
Trumbull  County,  Ohio,  Feb.  2,  1824. 

°Cleaveland  Herald,  Feb.  27,  1824. 

"laws  1 785- 1 788,  Ch.  52,  p.  99,  Act  of  April  4,    1785. 
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portation  in  the  Mohawk  Valley  seems  to  have  taken  care  of  it- 
self, but  in  1804  trie  need  for  better  facilities  west  of  Utica,  is 
shown  by  the  grant  of  a  monopoly  of  stage  transportation  from 
Utica  to  Canandaigua,11  and  in  1807  a  monopoly  was  granted  from 
Canandaigua  to  Buffalo.12  Thus,  except  the  distance  from  Albany 
to  Utica,  the  whole  path  now  followed  by  the  New  York  Central 
Railroad  from  one  end  of  the  State  to  the  other  was  given  by 
law  to  private  monopoly.  That  these  monopolies  did  not  ex- 
pressly operate  beyond  the  State  line  is  of  small  moment.  They 
extended  to  the  State  line,  and  restricted  interstate  transportation 
to  the  channels  which  the  State  established  for  its  passage. 

This  is  true  also  of  the  monopoly  which  the  State  granted  in 
1798  for  transportation  between  Lansingburgh  and  Hampton  in 
Washington  County,  near  the  Vermont  line,  west  of  Rutland;13 
of  the  monopoly  granted  in  1803  for  transportation  between  Al- 
bany and  a  point  on  the  New  Jersey  line;14  of  the  monopoly  of 
181 1  between  Schaghticoke  and  the  Vermont  line,  in  Washington 
County,15  and  of  the  monopoly  between  Champlain,  in  Clinton 
County,  and  the  Canada  line.16  The  monopoly  of  transportation 
between  Catskill  Landing  and  Unadilla  which  was  granted  in 
1805  17  and  renewed  in  1812  18  did  not  extend  to  the  State  line, 
and  may  in  fact  have  had  little  to  do  with  interstate  transporta- 
tion, but,  as  a  matter  of  law,  interstate  traffic  passing  between 
these  points,  if  any  such  existed,  was  as  effectually  restricted  as 
was  the  purely  domestic  traffic. 

In  some  instances  the  grant  of  exclusive  privileges  was  ex- 
pressly made  effective  beyond  the  State  line. 

On  March  30th,  1797,  the  State  of  New  York  granted  to  an 
individual  the  exclusive  right  to  operate  between  Goshen,  Orange 
County,  and  New  York  City.     The  natural  course  of  this  coach 

"Laws  of  1804,  Ch.  2>7'  P-  137.  Act  of  March  31st. 
12 Act  of  April  6th,   1807,  Ch.   144,  p.   186. 
"Act  of  March  30th,  1798,  Ch.   62,  p.  224. 
"Act  of  Feb.  26,   1803.  Ch.  20,  p.  322. 
^Act  of  April  4th,  1811.  Ch.  151,  p.  226. 
16Act  of  April  5th,  1817,  Ch.  183,  p.  181. 
17Act  of  March  28th,  1805,  Ch.  49,  p.  70. 
"Act  of  June  8th,  1812,  Ch.  108,  p.  181. 


__J 


REGULATION  OF  INTERSTATE  CARRIERS.        81 

would  be  through  the  Ramapo  Valley,  past  Tuxedo  and  through 
a  portion  of  New  Jersey.  The  statute  does  not  specify  the  route 
to  be  followed,  but  it  excludes  all  competition  between  the  two 
points  named,  and  therefore  covers  all  routes.19  The  same  may 
be  said  of  the  monopoly  granted  in  1817  of  transportation  between 
Xewburgh  and  Monticello,  "on  the  mail  route  so  far  as  the  same 
lies  within  this  State" 20  apparently  a  rather  circuitous  route. 
What  had  been  done  in  New  York  was  also  done  in  other  States. 
Transportation  between  New  York  and  New  England  was 
monopolized  in  Connecticut  by  that  State.21  The  mail  route  through 
Vermont,  between  Springfield,  Massachusetts,  and  Dartmouth  Col- 
lege, New  Hampshire,  was  monopolized  by  Vermont.22  In  the 
same  manner  the  North  and  South  lines  of  communication  in  the 
South  were  monopolized  by  Maryland  23  and  Virginia.24  South 
Carolina  in  1796  established  a  monopoly  of  stage  transportation 
between  Georgetown  and  Charleston,  and  Charleston  and  Savan- 
nah, Georgia,  reserving,  however,  a  right  to  the  Federal  Govern- 
ment to  run  stages  between  the  places  named.25 

In  the  matter  of  exclusive  grants  of  ferries  and  bridges  the 
States  were  especially  liberal. 

Before  the  decision  of  Gibbons  v.  Ogden  and  after  the  adop- 
tion of  the  Constitution,  the  State  of  Vermont  granted  no  less 
than  twenty-eight  exclusive  rights  of  ferriage  over  Lake  Cham- 
plain  to  the  New  York  shore,  besides  twenty-seven  grants  of  ex- 
clusive rights  of  ferriage  over  waters  of  Lake  Champlain  within 
the  limits  of  the  State.  Within  the  same  period  New  York  granted 
fourteen  monopolies  of  ferriage  over  Lake  Champlain  to  the  Ver- 
mont shore,  besides  granting  two  monopolies   of   ferriage  across 

"Laws  1 797- 1800,  Ch.  70,  p.  97. 

20Act  of  Feb.  14th,  1817,  Ch.  35,  p.  24. 

21Perrin  v.  Sikes  (Conn.,  1802)   1  Day  19. 

"Act  of  Oct.  31st,  1792. 

;rAct  of  Dec.  2 1  st,  1790. 

-4Act  of  Dec.  4th,  1787,  Ch.  79.  p.  618;  Act  of  Oct.  31st,  1792,  Ch. 
98,  p.  622;  Act  of  Dec.  21st,  1790,  Ch.  62,  p.  194. 

25  Act  of  Dec.  19,  1796,  Vol.  5,  Stats.  S.  C.  p.  281 ;  see  also — Act  of 
Dec.  17.  1808,  Vol.  5,  vStats.  S.  C,  p.  =;8o ;  Act  of  Dec.  16,  1815,  Vol.  9, 
Stats.  S.  C,  p.  482. 
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the  St.  Lawrence  River  to  the  Canada  shore,  and  one  across  the 
Delaware  River  to  the  Pennsylvania  shore. 

Tins  practice  still  continues  with  the  express  approval  of  the 
Supreme  Court  and  the  courts  of  many  States.20 

Many  other  statutes  of  this  character  may  be  cited,  all  at  the 
time  of  undoubted  validity.  The  subject  met  with  early  attention 
in  Congress  without  drawing  the  suggestion  from  any  quarter 
that  the  State  laws  concerned  the  Federal  power  over  commerce 
or  that  their  validity  could  be  questioned  on  this  ground.27 

In  Gibbons  v.  Ogden  it  was  held  that  a  monopoly  granted  by 
the  State  of  New  York  of  the  navigation  of  waters  of  that  State 
could  not  exclude  others  from  transporting  passengers  and  freight 
through  the  Kill-von-Kull  and  over  the  Hudson  River  between 
Elizabethtown,  New  Jersey,  and  the  City  of  New  York. 

In  view  of  the  practice  which  had  continued  unquestioned  for 
thirty-five  years,  the  decision  seems,  upon  first  reading,  a  revolu- 
tionary usurpation  of  power  by  the  Supreme  Court.  If  a  State 
may  grant  monopolies  of  ferriage,  why  not  also  of  other  naviga- 
tion? It  is  not  the  distance  traveled  after  crossing  the  line  which 
raises  the  question  of  Federal  power,  but  the  fact  of  the  cross- 
ing.28 If  the  right  of  transportation  across  Lake  Champlain  can 
be  granted  as  a  monopoly,  why  not  also  the  right  of  transportation 
across  the  Hudson?  If  a  State  may  grant  monopolies  of  trans- 
portation by  land,  why  not  by  water? 

How  then  was  the  decision  in  Gibbons  v.  Ogden  received  at 
the  time?  To  what  extent  was  it  applied?  Was  it  considered  to 
cast  doubt  upon  the  validity  of  long  continued  practice  ? 

A  very  brief  examination  of  current  writings  shows  that,  so 
far  from  being  revolutionary,  the  doctrine  of  the  Court  was  in 
accord  with  the  best  public  opinion  of  the  time.29 

26Prentice  &  Egan,  Commerce  Clause,  157. 
"'Annals  2nd  Cong.    (1792)   pp.  303-309. 

2sCovington  Bridge  Co.,  v.  Kentucky  (1893)  154  U.  S.  204;  Glouces- 
ter Ferry  Co.  v.   Pennsylvania   (1884)    114  U.  S.   196. 

=9Veto  message  of  Gov.  Oliver  Wolcott  of  Connecticut,  May  Session, 
1822,  reported  in  Columbian  Register  (New  Haven).  See  also  New  York 
National  Union,  March  13th,  1824;  Connecticut  Courant  March  9th,  1824; 
Columbian  Register  April  3rd,  1824;  New  York  American  March  5th, 
1824;   Delaware  Gazette   (Wilmington).   March   19th,   1824. 
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The  case  was  argued  on  Wednesday,  Thursday,  Friday  and 
Saturday,  February  4th,  5th,  6th  and  7th,  1824.  The  decision  was 
announced  on  Tuesday,  March  2nd,  1824.  On  Friday,  March  5th, 
the  New  York  Evening  Post  reported  the  fact,  saying: — 

"This  opinion,  drawn  up  by  Justice  Marshall,  presents  one  of 
the  most  powerful  efforts  of  the  human  mind  that  has  ever  been 
displayed  from  the  bench  of  any  court.  Many  passages  indicated 
a  profoundness  and  forecast,  in  relation  to  the  destinies  of  our 
Confederacy,  peculiar  to  the  great  man  who  acted  as  the  organ 
of  the  court.    The  Steam  Boat  Grant  is  at  an  end."  30 

The  opinion  was  published  by  the  Evening  Post  on  Monday, 
March  8th,  with  the  remark : — "We  presume  it  will  command  the 
assent  of  every  impartial  mind  competent  to  embrace  such  a  sub- 
ject." On  March  27th,  the  Louisville  Public  Advertiser  expressed 
the  same  view :  "We  not  only  believe  the  opinion  of  the  Court  to 
be  correct ;  but  we  feel  confident  that,  had  the  same  case  been  tried 
by  any  competent  tribunal,  not  within  the  State  of  New  York,  the 
result  would  have  been  the  same." 

There  was  nothing  new  in  the  establishment  of  the  rule  which 
to  most  modern  readers  seems  the  great  achievement  of  the  case, 
that  Federal  power  over  commerce  is  exclusive.  To  the  extent 
then  under  consideration,  it  had  always  been  so  regarded.  State 
tariffs  and  navigation  laws  were  not  repealed  by  the  States  which 
had  enacted  them,  but  upon  the  adoption  of  the  Constitution  they 
were  treated  as  ineffective, — unconstitutional.  In  one  instance, 
indeed,  an  agreement  made  by  two  States,  for  free  passage  of 
goods  from  one  to  the  other  was,  in  the  absence  of  any  legislation 
by  Congress,  repealed  by  one  of  the  States,  apparently  upon  the 
ground  that  by  the  Constitution  this  result  was  accomplished  with- 
out legislation.31  It  is  true  that  the  States  continued  to  enforce 
their  own  pilotage  and  quarantine  laws,  but  this  was  expressly 
permitted  by  Federal  statutes.  Danel  Sheffey,  of  Virginia,  in  his 
argument  in  the  House  of  Representatives  in  February  181 7,32 
assumed  that  the   Federal  power  over  commerce   was  exclusive, 

30To  same  effect,  Albany   Argus,   March  9th,   1824. 

"'Act   of   North   Carolina,   Nov.   25,    1790,   Laws   1715-1795,   Ch.,   377. 

32Annals  14th  Cong.  2nd  Session,  pi.  888. 
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and  even  Philip  P.  Barbour,  then  a  member  from  the  same  State, 
although  he  disagreed  with  Sheffey's  conclusions,  raised  no  ques- 
tion of  the  correctness  of  this  assumption. 

That  the  Federal  power  was  exclusive  seems,  however,  as  the 
subject  was  then  regarded,  to  have  had  little  relation  to  monopo- 
lies of  transportation,  and  no  relation  whatever  to  land  trans- 
portation and  ferriage.  The  New  York  Steamboat  grant,  and 
the  case  of  Gibbons  v.  Ogden  were  the  subjects  of  widespread 
public  interest  and  of  many  leading  articles  and  letters,  but  in  the 
whole  discussion  no  reference  was  made  to  an  effect  upon  other 
monopolies  than  the  one  involved  in  this  case.  Had  it  been  thought 
possible  that  the  decision  might  affect  monopolies  of  land  trans- 
portation and  ferriage,  some,  of  all  those  then  writing  on  the  sub- 
ject, must  have  referred  to  a  result  which,  if  a  possible  conse- 
quence, was  an  obvious  one. 

To  learn  the  meaning  of  the  decision  we  are  thrown  back 
upon  the  case  itself  in  connection  with  the  facts  of  contemporary 
history. 

Gibbons  v.  Ogden  involved  the  validity  of  a  law  of  the  State 
of  New  York,  giving  to  Livingston,  Fulton  and  their  assigns  the 
exclusive  right  for  a  term  of  years  to  navigate  the  waters  of  that 
State  by  steamboats.  This  exclusive  right,  over  part  of  these 
waters,  had  been  assigned  to  Ogden.  Gibbons  was  the  owner  of 
a  vessel  of  more  than  twenty  tons  burden,  enrolled  and  licensed 
under  Federal  law,  for  carrying  on  the  coasting  trade,  between 
Elizabethtown  in  New  Jersey  and  the  City  of  New  York,  the  part 
of  the  voyage  within  the  State  of  New  York  being  over  waters 
covered,  if  the  State  law  were  valid,  by  Ogden's  monopoly. 

To  protect  this  monopoly  Ogden  filed  his  bill  against  Gibbons 
in  the  New  York  State  court,  praying  for  an  injunction  to  forbid 
the  operation  of  the  defendant's  vessel  within  the  closed  waters 
of  the  State.  This  injunction  being  granted,  and  the  decree 
affirmed  by  the  highest  court  of  the  State,  the  case  was  brought 
before  the  Supreme  Court  of  the  United  States  for  review. 

The  issues  presented  were  recognized  at  the  time  as  moment- 
ous. Over  them,  the  States  of  New  York,  New  Jersey  and  Con- 
necticut were,  said  Attorney  General  Wirt,  "almost  on  the  eve  of 
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war."  Unless  the  dispute  can  be  settled  he  said  "you  will  have 
civil  war."  33 

For  the  plaintiff  in  error,  who  had  been  defendant  below,  but 
one  defense  was  presented  in  the  pleadings.  He  relied  on  licenses 
granted  under  the  Act  of  Congress  of  February  18,  1793,  for  en- 
rolling and  licensing  ships  and  vessels  to  be  employed  in  the  coast- 
ing trade.  This  was  his  sole  defense,  although  in  argument  it 
was  also  urged  that  the  Federal  power  over  commerce  was  ex- 
clusive of  all  State  jurisdiction. 

For  defendant  in  error  it  was  contended  that  the  Federal 
statute  did  not  grant  authority  to  engage  in  the  coasting  trade, 
but  like  other  licensing  acts  merely  imposed  restrictions  upon  the 
conduct  of  the  trade,  and  furthermore  that  State  and  Federal 
powers  over  the  subject  were  concurrent. 

In  considering  these  propositions  it  is  important  to  observe 
closely  the  position  taken  by  counsel  for  the  appellant.  Mr. 
Webster  contended : 

"That  the  power  of  Congress  to  regulate  commerce,  was  complete 
and  entire,  and,  to  a  certain  extent,  necessarily  exclusive ;  that  the 
acts  in  question  were  regulations  of  commerce,  in  a  most  import- 
ant particular ;  and  affecting  it  in  those  respects,  in  which  it  was 
under  the  exclusive  authority  of  Congress.  He  stated  this  first 
proposition  guardedly.  He  did  not  mean  to  say  that  all  regulations 
which  might,  in  their  operation,  affect  commerce,  were  exclusively 
in  the  power  of  Congress ;  but  that  such  power  as  had  been  ex- 
ercised in  this  case,  did  not  remain  with  the  States.     Nothing  was 

33(U.  S.,  1824)  9  Wheat.  I,  184-185.  The  newspapers  of  the  time  show 
much  irritation  in  all  these  States,  but  there  is  little  to  indicate  the  exist- 
ence of  such  serious  apprehensions  as  those  stated  by  the  Attorney  Gen- 
eral. Still  the  situation  was  undoubtedly  difficult  and  some  radical  coun- 
sels may  be  found. 

"We  can  hardly  believe  it  possible  that  small  as  the  State  of  New  Jer- 
sey is,  it  will  suffer  itself  to  be  degraded,  and  its  rights  to  be  trampled 
upon,  without  a  struggle  at  least,  to  maintain  them.  We  hope  and  trust, 
that  the  act  of  laying  a  tax  on  steamboat  passengers  passed  the  last  winter, 
will  be  promptly  and  rigidly  enforced,  and  that  the  legislature  of  New  Jer- 
sey will,  at  their  next  session,  adopt  such  other  decisive  measures  as  the 
interest,  honour  and  dignity  of  the  State  require."  Trenton,  True  Ameri- 
can, Jan.  24,  1820.  See  also,  New  Brunswick  Fredonia,  April  11.  1822. 
Irritation  over  the  New  York  monopoly  seems  to  have  been  strong  also  in 
Ohio  and  in  Vermont  for  Ohio  imposed  upon  all  vessels  which,  claiming  the 
right  to  navigate  the  waters  of  New  York  under  the  laws  of  that  State, 
landed  passengers  in  Ohio,  a  fine  of  $100  for  each  passenger  so  landed, — 
Republican  Advocate  (New  London,  Conn.),  May  1,  1822,  while  Vermont 
granted  to  an  individual  a  monopoly  within  its  limits  of  the  right  to  navi- 
gate the  waters  of  Lake  Champlain, — Act  of  Nov.  10,  1815,  Ch.,  102,  p. 
120. 
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more  complex  than  commerce ;  and  in  such  an  age  as  this,  no 
words  embrace  a  wider  field  than  commercial  regulation.  Almost 
all  the  business  and  intercourse  of  life  may  be  connected,  inci- 
dentally, more  or  less,  with  commercial  regulation.  But  it  was 
only  necessary  to  apply  to  this  part  of  the  Constitution  the  well 
settled  rules  of  construction. 

"Some  powers  are  holden  to  be  exclusive  in  Congress,  from 
the  use  of  exclusive  words  in  the  grant ;  others,  from  the  prohibi- 
tions on  the  States  to  exercise  similar  powers ;  and  others,  again, 
from  the  nature  of  the  powers  themselves.  It  has  been  by  this 
mode  of  reasoning  that  the  Court  has  adjudicated  on  many  import- 
ant questions ;  and  the  same  mode  is  proper  here.  And,  as  some 
powers  have  been  holden  exclusive,  and  others  not  so,  under  the 
same  form  of  expression,  from  the  nature  of  the  different  powers 
respectively ;  so,  where  the  power,  on  any  one  subject,  is  given  in 
general  words,  like  the  power  to  regulate  commerce,  the  true 
method  of  construction  would  be,  to  consider  of  what  parts  the 
grant  is  composed,  and  which  of  those,  from  the  nature  of  the 
thing,  ought  to  be  considered  exclusive.  The  right  set  upon  this 
case  under  the  laws  of  New  York,  is  a  monopoly.  Now,  he  thought 
it  very  reasonable  to  say,  that  the  constitution  never  intended  to 
leave  with  the  States  the  power  of  granting  monopolies,  either  of 
trade  or  of  navigation  ;  and.  therefore,  that  as  to  this,  the  com- 
mercial power  was  exclusive  in  Congress."34 

It  would  be  difficult  to  find  more  convincing  evidence  of 
Webster's  genius  than  the  fact  that  in  the  first  argument  upon 
the  commerce  clause  in  the  Supreme  Court,  he  suggested  the  dis- 
tinction which  is  now  embedded  in  the  Constitution  itself.  To 
students  who  have  known  no  other  construction  the  distinction 
seems  inevitable,  but  it  was  not  so  at  the  time. 

Even  the  Chief  Justice  in  his  decision  of  the  case  gave  Web- 
ster's distinction  no  support.  The  doctrine  of  the  court  if  ac- 
cepted literally  is  surprising  in  the  extent  of  the  power  claimed 
for  the  Federal  government.  Commerce  was  defined  as  a  term 
of  the  largest  import  including  intercourse  for  the  purpose  of 
trade  in  any  and  all  its  forms.  Throughout  this  wide  field  there 
was  to  be  but  one  sovereign.  The  power  of  commercial  regulation, 
it  was  held,  is  a  whole,  incapable  of  division,  and  therefore  ex- 
clusive of  a  like  power  in  a  co-ordinate  sovereignty.  "The  power 
to  tax"  Mr.  Chief  Justice  Marshall  said  "is  an  instance  of  a  power 
which  is  in  its  nature  divisible." 

"Taxation  is  the  simple  operation  of  taking  small  portions  from 
a  perpetually  accumulating  mass,  susceptible  of  almost  infinite  di- 
vision; and  a  power  in  one  to  take  what  is  necessary  for  certain 

Sl (U.  S.,  1824)   9  Wheat.  9-10. 
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purposes  is  not,  in  its  nature,  incompatible  with  a  power  in  another 
to  take  what  is  necessary  for  other  purposes.  *  *  *  When, 
then,  each  government  exercises  the  power  of  taxation ;  neither 
is  exercising  the  power  of  the  other.  But,  when  a  State  proceeds 
to  regulate  commerce  with  foreign  nations  or  among  the  several 
States,  it  is  exercising  the  very  power  that  is  granted  to  Congress, 
and  is  doing  the  very  thing  which  Congress  is  authorized  to  do. 
There  is  no  analogy,  then,  between  the  power  of  taxation  and  the 
power  of  regulating  commerce.  *  *  *  It  has  been  contended 
by  the  counsel  for  the  appellant,  that  as  the  word  to  "regulate" 
implies  in  its  nature  full  power  over  the  thing  to  be  regulated,  it 
excludes,  necessarily,  the  action  of  all  others  that  would  perform 
the  same  operation  on  the  same  thing.  That  regulation  is  designed 
for  the  entire  result,  applying  to  those  parts  which  remain  as  they 
were  as  well  as  to  those  which  are  altered.  It  produces  a  uniform 
whole,  which  is  as  much  disturbed  and  deranged  by  changing  what 
the  regulating  power  designs  to  leave  untouched  as  that  on  which 
it  has  operated.  There  is  great  force  in  this  argument,  and  the 
court  is  not  satisfied  that  it  has  been  refuted."35 

In  this  opinion,  Mr.  Justice  Johnson  agreed,  holding  that, — 

"The  power  of  a  sovereign  State  over  commerce,  therefore, 
amounts  to  nothing  more  than  a  power  to  limit  and  restrain  it  at 
pleasure.  And  since  the  power  to  prescribe  the  limit  to  its  free- 
dom necessarily  implies  the  power  to  determine  what  shall  remain 
unrestrained,  it  follows  that  the  power  must  be  exclusive ;  it  can 
reside  but  in  one  potentate ;  and  hence  the  grant  of  this  power 
carries  with  it  the  whole  subject,  leaving  nothing  for  the  State  to 
act  upon."  36 

On  these  grounds  the  Court  announced  the  broad  rule  that 
the  power  of  commercial  regulation  is  an  indivisible  unit ;  that  it 
is  exclusively  vested  in  Congress,  and  that  no  part  of  it  can  be 
exercised  by  a  State. 

At  this  point  the  limitation  upon  Webster's  conclusions  and 
upon  the  doctrine  of  the  Court  becomes  conspicuous. 

The  framers  of  the  Constitution,  Webster  says,  "never  in- 
tended to  leave  with  the  States  the  power  of  granting  monopolies, 
either  of  trade  or  of  navigation."  Why  this  restriction  of  Federal 
power  to  navigation?  Is  not  all  interstate  transportation  within 
Federal  control,  and  is  not  navigation  within  the  control  merely 
as  one  of  many  methods  of  transportation? 

This  doctrine — now  in  some  aspects,  the  commonplace  of  con- 
stitutional law — was  wholly  impossible  in  1824.  To  have  held 
that  all  monopolies  granted  by  the  States  were  illegal  would  have 

35pp.  199 ;  209. 
::''p.  227. 
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overturned  established  customs  and  rights  of  property  until  then 
unquestioned.  No  such  effect  was  intended  and  no  new  doctrine 
was  advanced.  The  Chief  Justice  spoke  of  his  opinion  as  having 
"the  tediousness  inseparable  from  the  endeavor  to  prove  that 
which  is  already  clear."  37  Mr.  Justice  Johnson  said  that  the  doc- 
trine of  the  case  had  long  been  approved  by  "contemporaneous 
and  continued  assent."  38  As  stated  by  the  Court  the  decision,  in 
this  respect,  followed  Webster's  argument  and  without  reference 
to  transportation,  held  that  the  Federal  power  over  commerce  in- 
cluded control  of  navigation.39  To  this  point  the  decree  is  ex- 
presslv  limited.40  No  reference  was  there  made  to  an  exclusive 
Federal  power  to  regulate  intercourse.  The  recitals  of  the  decree 
stated  merely  that  the  court  was  of  opinion  that  the  licenses  set 
up  by  the  appellant  were  valid,  and  gave  full  authority  to  navigate 
the  waters  of  the  United  States  for  the  purpose  of  carrying  on 
the  coasting  trade,  any  State  law  to  the  contrary  notwithstanding. 

So  far  as  concerns  the  actual  ruling,  the  record  is  therefore 
substantially  free  from  doubt.  The  case  holds  that  navigation  is 
within  the  commercial  powers  of  Congress,  and  that  a  Federal 
coasting  license  is  a  sufficient  authority  to  navigate  the  public 
waters  of  a  State.41 

It  has  been  common,  however,  to  assume  that  the  decision 
went  far  beyond  a  determination  of  this  narrow  issue.  It  is  said 
that  the  language  of  the  opinion  is  unambiguous, — why  then  should 
not  its  words  be  literally  accepted  and  applied  in  their  natural 
meaning  ? 

The  answer  to  this  question  is  not  far  to  seek.  The  natural 
meaning  of  the  words  is  not  now  what  it  was  when  the  opinion 
was  written.  Within  a  few  years  after  this  decision  the  whole 
economic  situation  was  changed  by  the  introduction  of  railroads. 
Marshall  could  in  1824  safely  frame  his  definition  of  commerce 
in  the  broadest  terms,  because  commerce  itself  was  a  narrow 
operation.  When  easier  means  of  intercourse  brought  the  States 
closer  together,  even  judges  who  sat  on  the  bench  with  Marshall 

37p.  221. 
3Sp.  229. 
39p.  190. 

"p.  239- 

"'Opinion  of  Mr.  Justice  Catron  in  License  Cases  (U.  S.  1847)  5  How. 
603.  Opinion  of  Mr.  Chief  Justice  Taney  in  Wheeling  Bridge  Case  (U.  S. 
1851)  13  How.  585.  Opinion  of  Justices  Clifford.  Wayne  and  Davis  in 
Gilman  v.  Philadelphia  (U.  S.  1865)  3  Wall.  739. 
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differed  under  the  new  conditions,  as  to  the  meaning  of  the  lan- 
guage in  this  case.42 

One  thing,  however,  is  clear — the  Federal  power  does  not  even 
yet  cover  all  intercourse  for  purposes  of  trade,  nor  are  the  States 
wholly  excluded  from  power  to  legislate  upon  the  subject.  In- 
deed, there  never  was  a  time  when  the  doctrine  of  Gibbons  v. 
Ogden — if  the  words  of  the  opinion  be  literally  accepted  in  their 
modern  sense, — could  be  generally  applied  to  actual  conditions  of 
foreign  and  interstate  commerce,  while  as  to  commerce  with  the 
Indian  tribes  an  entirely  different  rule  prevailed.43 

The  decision  must  be  read  in  its  relation  to  the  history  of  the 
times  and  the  facts  of  the  case.  "No  judge,  in  vindicating  the 
judgment  of  the  court,  can  deliver  maxims  of  universal  application 
in  every  sentence,  or  oracles  which  may  be  read  in  two  ways,  one 
applicable  to  the  case  before  him,  the  other  not.  To  sever  the 
arguments  of  a  judge  from  the  facts  of  the  case  to  which  he 
refers  will  often  lead  to  very  erroneous  conclusions."44 

What,  then,  was  "commercial  intercourse"  among  the  States 
as  Marshall  knew  it  ?  "What  was  the  intention  of  the  f ramers  of 
the  Constitution  in  regard  to  this  intercourse?  What  were  the 
constitutional  doctrines  which  in  1824  had  long  been  approved  by 
contemporaneous  and  continued  assent"? 

Commerce  in  1824  was  conducted  on  land  by  horse  and  wagon 
or  afoot ;  it  was  conducted  on  the  water  by  navigation.  Land 
communication  at  that  time  had  no  direct  relation  to  the  Federal 
government.  Then,  as  now,  one  might  walk  or  dnve  through  any 
State  without  becoming  conscious  of  Federal  regulation. 

With  navigation  conditions  were  different. 

"Commerce  on  land  between  the  different  States  is  so  strik- 
ingly dissimilar,  in  many  respects,  from  commerce  on  water  that 
it  is  often  difficult  to  regard  them  in  the  same  aspect  in  reference 
to  the  respective  constitutional  powers  and  duties  of  the  State  and 

42  (U.  S.  1847)  5  How.  604. 

"Speech  of  Storrs  in  House  of  Representatives,  May  15th,  1830.  Cong. 
Deb.,  Vol.  6,  Part  2,  p.  1003 ;  Act  of  N.  Y.,  April  10th,  1813,  2  R.  L. 
1813,  c.  92,  p.  153;  Act  of  April  12th,  1822,  Laws  1822,  Ch.  CCV.,  p.  202; 
April  5,  1817,  Laws  1816-1817,  Ch.  CXLII.  p.  149;  Speech  of  Senator 
Adams,  April  20th,  1830,  Cong.  Deb.,  Vol.  6,  Part  1,  p.  360.  House  Report 
No.  227,  21st  Congress,  1st  Session. 

"Mr.  Justice  Grier  in  the  Passaic  Bridges,  3  Wall  782,  791. 
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Federal  governments.  :;:  *  *  Maritime  transportation  requires 
no  artificial  roadway.  Nature  has  prepared  to  hand  that  portion 
of  the  instrumentality  employed.  The  navigable  waters  of  the 
earth  are  recognized  public  highways  of  trade  and  intercourse. 
No  franchise  is  needed  to  enable  the  navigator  to  use  them. 
Again,  the  vehicles  of  commerce  by  water  being  instruments  of 
intercommunication  with  other  nations,  the  regulation  of  them  is 
assumed  by  the  National  legislature.  So  that  State  interference 
with  transportation  by  water,  and  especially  by  sea,  is  at  once 
clearly  marked  and  distinctly  discernible.  But  it  is  different  with 
transportation  by  land.  This,  when  the  Constitution  was  adopted, 
was  entirely  performed  on  common  roads,  and  in  vehicles  drawn 
by  animal  power.  No  one  at  that  day  imagined  that  the  roads  and 
bridges  of  the  country  (except  when  the  latter  crossed  navigable 
streams)  were  not  entirely  subject,  both  as  to  their  construction, 
repair  and  management,  to  State  regulation  and  control.  *  *  * 
No  one  then  supposed  that  the  wagons  of  the  country,  which  were 
the  vehicles  of  this  commerce,  or  the  horses  by  which  they  were 
drawn,  were  subject  to  National  regulation."  45 

The  decision  in  Gibbons  v.  Ogdcn  then  related  solely  to  trans- 
portation by  water ;  it  held  that  navigation  was  within  Federal 
control. 

The  intention  of  the  framers  of  the  Constitution  in  regard  to 
this  intercourse  appears  from  the  history  of  the  Convention,  and 
from  public  discussions  of  the  period. 

By  the  accepted  rule  of  construction.  Federal  powers  are  ex- 
clusive of  State  jurisdiction  in  three  cases  only — first,  when  the 
Constitution  expressly  so  provides ;  second,  when  the  grant  of 
power  to  the  Union  is  accompanied  by  express  prohibitions  to  the 
States;  third,  when  the  Constitution  "granted  an  authority  to  the 
Union,  to  which  a  similar  authority  in  the  States  would  be  abso- 
lutely and  totally  repugnant."46 

The  grant  of  power  to  Congress  over  commerce  was  not  in 
terms  exclusive.  Experience  under  the  Confederation  of  an  ex- 
clusive Federal  power  to  regulate  commerce  with  the  Indians  had 
taught  the  statesmen  of  that  day  that  the  power  of  the  local  gov- 
ernments could  not  safely  be  so  restricted.  The  motion  to  make 
the  Federal  power  of  commercial  regulation  exclusive  was  there- 
fore defeated  in  the  Convention. 

"Railroad  Company  v.  Maryland   (U.   S.   1874)   21  Wall  456,  470.     Pull- 
man's Car  Company  v.  Twombly   (1889)    29  Fed.  658,  666. 
"Hamilton  in  Federalist,   No.  XXXII. 
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In  place  of  this  provision  the  States  were  therefore  left  free 
to  legislate,  except  so  far  as  their  power  was  restricted  by  express 
prohibitions  of  the  Constitution  or  was  incompatible  with  the 
power  given  to  the  Union. 

Over  the  express  prohibitions  of  the  Constitution  little  doubt 
has  arisen.  The  States  are  forbidden  to  tax  imports  or  exports ; 
to  lay  duties  of  tonnage ;  to  impose  inspection  charges  for  pur- 
poses of  revenue ;  to  coin  money ;  to  impair  the  obligation  of  con- 
tracts, &c.  To  this  extent  at  least  they  could  not  interfere  with 
Federal  authority. 

The  great  controversy  which  existed  from  the  time  the  litiga- 
tion arose  which  was  terminated  in  Gibbons  v.  Ogden  until  the 
decision  of  Coolcy  v.  Port  Wardens*1  in  1851,  was  whether  the 
State  power  of  commercial  regulation  was  in  any  way  restricted 
by  the  grant  of  a  similar  power  to  Congress.  Was  the  authority 
given  to  the  Union  "absolutely  and  totally  repugnant"  to  similar 
authority  in  the  States? 

Hamilton's  illustration  of  such  repugnancy  is  in  the  Federal 
power  "to  establish  an  uniform  rule  of  naturalization  throughout 
the  United  States."  Of  this  provision  he  says  that  it  "must  neces- 
sarily be  exclusive ;  because  if  each  State  had  power  to  prescribe 
a  distinct  rule  there  could  not  be  a  uniform  rule."  4S  Attorney- 
General  Wirt  based  his  argument  in  Gibbons  v.  Ogden  upon  this 
method  of  construction,  saying  that  "regulation  of  that  commerce 
which  pervades  the  Union  necessarily  implies  uniformity,  and  the 
same  result,  therefore,  follows  as  if  the  word  had  been  inse:ted 
in  the  grant  of  power  to  Congress."  49 

Now,  it  is  not  difficult  to  ascertain  in  what  respect  the  framers 
of  the  Constitution  contemplated  uniformity  of  commercial  regula- 
tion. The  subject  met  with  the  widest  public  discussion,  and  the 
Constitutional  Convention  itself  was  brought  about  by  the  recog- 
nized necessity  of  such  a  system.  Madison's  resolution  in  the 
Virginia  House  of  Delegates  and  the  report  of  the  Annapolis  Com- 
missioners urged  uniformity  of  regulation,  and  in  the  debates  thus 
aroused  the  nature  of  the  commercial  powers  contemplated  is  well 
defined.  From  these  sources  it  appears  that  under  a  form  of  ex- 
pression sufficiently  broad  to  give  Congress  at  all  times  power  to 
prevent  conflicting  and  discriminating  State  legislation,  the  Con- 

4,i2  How.  299. 
4sFederalist,    No.    XXXII. 
"p.   178. 
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vention  had  prominently  in  mind  the  establishment  of  a  Federal 
authority  competent  to  regulate  foreign  relations;  to  control  navi- 
gation; to  raise  a  Federal  revenue  by  means  of  a  tariff,  and  to 
prevent  the  imposition  of  duties  by  particular  States  upon  articles 
imported  from  or  through  other  States.  To  this  extent  the  Fed- 
eral power  of  commercial  regulation  was  undoubtedly  a  unit  in- 
capable of  division.  This  was  what  Madison  meant  when  he  used 
this  phrase  in  the  Constitutional  Convention,50  and  it  was  to  regu- 
lations of  this  character  that  Monroe  referred  in  1822  when  he 
said  that : 

"Commerce  between  independent  powers  or  communities  is 
universally  regulated  by  duties  and  imposts.  It  was  so  regulated 
by  the  States  before  the  adoption  of  this  constitution,  equally  in 
respect  to  each  other  and  to  foreign  powers.  The  goods  and  ves- 
sels employed  in  the  trade  are  the  only  subjects  of  regulation.  It 
can  act  on  none  other."  51 

When  the  court  in  1824  held  that  the  Federal  power  over  com- 
merce is  indivisible  it  referred  to  operations  of  commerce  which 
had  always  been  considered  within  this  rule.  To  this  doctrine, 
and  to  no  other,  had  there  been  contemporaneous  and  long  con- 
tinued assent.  At  the  very  time,  however,  that  the  rule  was  an- 
nounced a  distinction  was  made,  as  has  been  shown,  between 
transportation  and  navigation, — Marshall's  broad  definition  of 
commerce  did  not  include  transportation  in  its  relation  to  the 
carrier.  This  is  not,  and  at  that  time  had  never  been  considered 
as,  a  part  of  commerce. 

"Commerce  has  a  definite  signification.  It  means  the  ordinary 
buying  and  selling  and  bartering,  between  the  citizens  of  the  same 
country,  and  the  citizens  of  one  country  with  the  citizens  of 
another  country,  and  it  means  no  more.  Universal  usage  has  fixed 
its  boundaries  so  permanently  they  cannot  be  shaken  by  any  arti- 
ficial or  sophistical  argument."  52 

"Trade  and  commerce  actually  consist  in  buying  and  selling, 
though  they  may  perhaps  be  also  said  to  include  certain  necessary 
incidents  of  buying  and  selling,  as  for  example,  the  carriage  of 
goods  bought  and  sold  from  the  seller  to  the  buyer  .... 
It  is  only,  however,  in  its  relation  to  the  buyer  and  seller  of  goods 

503  Madison  Papers,   1585,  Smith  v.  Turner   (1849)    7  How.  396. 

"'.Message  to  Congress,  May  4,  1822. 

"Speech  of  William  Smith,  Senator  from  North  Carolina,  April  nth, 
1828,  Cong.  Deb.  Vol.  IV,  Part  I,  pi.  647. 

Senator  Stanford,  April  26th,  1886,  Vol.  17,  Cong.  Rec,  Part  4,  p. 
3827. 
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that  the  carriage  of  such  goods  can  be  said  to  be  an  incident  to 
the  buying  and  selling  of  them."  53 

The  Supreme  Court  has  apparently  held  this  view  in  its  de- 
cisions that  the  right  of  shipper  and  traveller  to  send  goods  or  to 
go  from  one  State  to  another  originates  not  only  in  State  law,  but 
is  a  right  which  every  citizen  is  entitled  to  exercise  under  the 
Constitution,34  while  the  duty,  and  therefore  the  right  of  the 
carrier  to  transport  goods  by  land  from  State  to  State  before  the 
adoption  of  the  Interstate  Commerce  act,  originated  in  State  law 
alone.55 

In  regard  to  navigation  other  considerations  controlled.  John 
Randolph  said  that  the  proximate  as  well  as  the  remote  cause  of 
the  existence  of  the  Federal  Government  was  the  necessity  of  a 
single  authority  which  could  regulate  foreign  commerce.56  It  was 
necessary,  too,  that  the  Federal  Government  be  given  authority  to 
raise  a  revenue,  and  the  accomplishment  of  either  of  these  objects 
compelled  the  grant  of  authority  to  that  Government  to  regulate 
navigation,  both  foreign  and  coastwise.  All  this  appears  over  and 
over  again  in  the  writings  of  that  period.  Madison  in  the  intro- 
duction to  his  report  of  the  debates  of  the  Constitutional  Con- 
vention says : 

"The  want  of  authority  in  Congress  to  regulate  commerce  has 
produced  in  foreign  nations,  particularly  in  Great  Britain,  a 
monopolizing  policy,  injurious  to  the  trade  of  the  United  States 
and  destructive  to  their  navigation ;  the  imbecility  and  anticipated 
dissolution  of  the  confederacy  extinguishing  all  apprehensions  of 
a  countervailing  policy  on  the  part  of  the  United  States.  The  same 
want  of  a  general  power  over  commerce  led  to  an  exercise  of  the 
power,  separately,  by  the  States,  which  not  only  proved  abortive, 
but  engendered  rival,  conflicting,  and  angry  regulations.  Besides 
the  vain  attempts  to  supply  their  respective  treasuries  by  imposts, 
which  turned  their  commerce  into  the  neighboring  ports,  and  to 
coerce  a  relaxation  of  the  British  monopoly  of  the  West  India 
navigation,  which  was  attempted  by  Virginia,  the  States  having 
ports  for  foreign  commerce  taxed  and  irritated  the  adjoining 
States   trading  through  them,  as  New  York,   Pennsylvania,  Vir- 

5The  Northern  Securities  Case  by  Prof.  C.  C.  Langdell ;  16  Harv. 
Law.  Rev.  539,  544.  See  also  decision  of  Judge  Peter  S.  Grosscup,  in 
United  State  v.  Swift  &  Co.    (1903 J   122  Fed.  529.  531,  532. 

54Crandall  v.  Nevada  (U.  S.  1867)  6  Wall  35;  Case  of  the  State  Freight 
Tax  (U.  S.  1872)  15  Wall.  232;  see  Crutcher  v.  Kentuckv  (1890)  141 
U.   S.  47- 

iSBowman  v.  Chicago.  &c,  Ry.  Co.   (1885)    115  U.  S.  61 1,  615. 

'''Speech  in  House  of  Representatives  Jan.  3.  1824.  Annals  18th  Cong. 
Vol.   1,  pi.   1299. 
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ginia  and  South  Carolina.  Some  of  the  States,  as  Connecticut, 
taxed  imports  from  others,  as  from  those  which  complained  in 
a  letter  to  the  executive  of  Virginia,  and  doubtless  to  those  of  other 
States.  In  sundry  instances,  as  of  New  York,  New  Jersey  and 
Maryland  the  navigation  laws  treated  the  citizens  of  other  States 
as  aliens."  57 

The  only  way  in  which  the  hostile  legislation  of  other  coun- 
tries could  be  met  would  be  by  a  power  which  could  prohibit 
access  to  all  the  States  alike  or  grant  it  as  to  all,  as  circumstances 
might  require.58  In  the  language  of  Adams,  "if  monopolies  and 
exclusions  are  the  only  arms  against  monopolies  and  exclusions" 
the  venture  should  be  made.  "It  was  a  miserable  policy  to  be 
forced  to  adopt,"  says  Mr.  Fiske,  "for  such  restrictions  upon  trade 
inevitably  cut  both  ways,"  but  no  other  course  was  open.59 

The  difference  in  the  nature  of  Federal  control  over  the  two 
branches  of  commerce  was,  therefore,  that  foreign  commerce  was 
to  be  controlled  not  alone  for  the  protection  of  buyer  and  seller, 
but  navigation  itself  was  to  be  regulated.  It  was  intended  further- 
more, that,  so  far  as  concerned  foreign  commerce  and  navigation, 
Congress  should  have  the  right  to  determine  who  could  engage  in 
these  operations, — in  other  words,  that  in  this  field  and  for  inter- 
national purposes,  Congress  could  establish  monopolies  and  ex- 
clusions. The  policy  which  Attorney-General  Knox  in  1902,60  and 
Commissioner  Garfield  still  more  recently,  advocated  in  regard  to 
interstate  commerce  as  a  means  of  trust  regulation  was  in  fact 
intended  by  the  framers  of  the  Constitution  as  a  means  of  regu- 
lating international  relations, — but  for  international  purposes  only. 
In  other  relations  the  right  of  navigation  does  not  come  from  the 
Federal  Government,61  and  no  Federal  Franchise  is  needed  for 
its  exercise.62 

Interstate  commerce  on  the  other  hand  was  viewed  only  from 
the  standpoint  of  the  trader.  The  "miserable  policy"  which,  as 
Mr.  Fiske  says,  Congress  was  "forced  to  adopt"  in  relation  to 
foreign  nations,  was  never  considered  possible  in  relation  to  the 
different  States.     The  speech  which  John  Randolph  made  in  the 

57Madison  Papers,  p.  711. 

68Curtis,  Const.  Hist.  Vol.  1,  p.  186  (2nd.  ed.). 

59Fiske,  Critical  Period,  p.  146  (Ed.  1897). 

""Speech  at  Pittsburgh,  October  14th,  1902,  36  Cong.  Rec.  p.  413. 

"Gibbons  v.  Ogden  (U.  S.  1824)  9  Wheat.  1,  211,  227. 

62Railroad  Company  v.  Maryland  (U.  S.  1874)  21  Wall,  456,  470. 
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House  of  Representatives  on  January  30th,  1824,  contains  pas- 
sages, treating  of  the  difference  between  the  powers  of  Congress 
over  foreign  and  interstate  commerce,  which  read  almost  as  though 
intended  to  be  an  answer  to  Mr.  Knox  and  Mr.  Garfield. 

"If,  indeed,"  Mr.  Randolph  said,  "we  have  the  power  which  is 
contended  for  by  gentlemen  under  that  clause  of  the  Constitution, 
which  relates  to  the  regulation  of  commerce  among  the  several 
States,  we  may  under  the  same  power,  prohibit,  altogether  the 
commerce  between  the  States  or  any  portion  of  the  States,  or  we 
may  declare  that  it  shall  be  carried  on  only  in  a  particular  way, 
by  a  particular  road,  or  through  a  particular  canal ;  or  we  may  say 
to  the  people  of  a  particular  district,  you  shall  only  carry  your 
product  to  market  through  our  canals,  or  over  our  roads,  and  then 
by  tolls  imposed  upon  them,  we  may  acquire  power  to  extend  the 
same  blessings   and   privileges   to   other   districts   of   the   country 

Sir,  there  is  no  end  to  the  purposes  that  may  be  effected 

under    such    constructions    of    power If    we"    in    Virginia, 

"should  chance  to  encounter  the  displeasure  of  Government  under 
this  construction  of  power,  they  may  say  to  every  wagoner  in 
North  Carolina,  you  shall  not  carry  on  any  commerce  across  the 
Virginia  line  in  wagons  and  carts,  because  I  have  some  other  object 
to  answer  by  a  suppression  of  that  trade.  Are  gentlemen  prepared 
for  this?"63 

To  the  question  there  could  then  be  but  one  answer.  No  one 
at  that  time  claimed  for  the  Federal  Government  the  broad  powers 
over  commerce  among  the  States  which  it  possessed  over  foreign 
commerce  and  navigation.  The  claim  is  now  for  the  first  time 
seriously  put  forward,  and  we  are  now  told  that  Congress  can  not 
only  prescribe  the  manner  in  which  interstate  commerce  may  be 
conducted,  but  it  may  determine  the  qualifications  which  those 
must  possess  who  would  engage  therein ;  that  is,  that  Congress 
may  confine  the  right  to  a  favored  class,  be  the  class  large  or  small. 
President  Eliot  is  reported  recently  to  have  said  that  "one  of  the 
greatest  steps  forward  in  the  contest  for  private  and  public  liberty 
was  the  fight  which  our  English  ancestors  made  against  monopolies 
sold  or  given  by  the  King  to  his  favorites."  64  All  this  work  it 
now  appears  is  to  be  undone,  and  the  contest  for  private  and  public 
liberty  is  now  to  be  advanced  by  restoring  to  the  Government  the 
power  to  grant  monopolies.  This  we  may  be  entirely  sure  was  not 
the  intention  of  the  framers  of   the   Constitution.     The   Federal 

63Annals  18th  Cong.  1st  Sess.  Vol.  1,  pi.  1307. 

"Address  before  the  Quill  Club :  New  York,   December  20th,   1904. 
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Government  not  only  was  without  power  to  establish  monopolies 
of  interstate  transportation,  but  it  could  not  even  interfere  with 
the  monopolies  of  such  transportation  which  were  established  by 
the  States.  Local  self-government  was  the  theory  of  the  Consti- 
tution. If  State  monopolies  were  wrong,  it  was  by  the  States 
that  they  should  be  abolished.  The  motion  which  was  made  in  the 
Second  Congress  to  permit  proprietors  of  stages  employed  in 
carrying  the  mails,  to  carry  passengers  also,  was  lost  as  being 
beyond  the  power  of  Congress.65 

Gibbons  v.  Ogden  destroyed  State  monopolies  of  coasting  navi- 
gation, but  had  no  effect  on  State  monopolies  of  interstate  trans- 
portation by  land,  or  by  water  when  not  conducted  coastwise. 
The  purpose  of  the  Constitution  was  to  establish  "an  unrestricted 
intercourse  between  the  States"66  "on  the  basis  of  equal  privi- 
leges."67 State  tariffs  and  the  conflicting  and  discriminating  State 
legislation  which  interfered  with  free  trade  in  the  goods  of  the 
several  States  were  therefore  to  be  abolished,  but,  so  far  as  con- 
cerned transportation  among  the  States  viewed  from  the  stand- 
point of  the  carrier,  the  Federal  power  extended  no  further  than 
the  control  of  that  part  of  it  included  in  navigation — in  other 
words  to  the  coasting  trade.  This  was  involved  in  the  regulation 
of  foreign  commerce,08  but  there  were  also  other  good  reasons 
for  giving  it  into  national  control. 

"Owing  to  the  extent  of  our  coast,  danger  exists,  that  in  con- 
ducting this  trade,  the  revenue  will  be  defrauded,  and  with  a  view 
to  prevent  such  defrauding,  the  Constitution  empowers  Congress 
to  "regulate"  this  branch  of  commerce.  And  to  this  the  power  ex- 
tends and  no  further."69 

This  was  the  view  also  of  Mr.  Justice  Johnson.  "It  is,"  he 
said,  "to  confer  on  her  (a  vessel)  American  privileges  as  contra- 
distinguished from  foreign;  and  to  preserve  the  government  from 

65 Annals  and  Cong.  1792,  pp.  303-309. 

"Federalist,  No.  XI.   (Ford,  p.  69). 

'"Federalist,  No.  VII   (Ford,  p.  37). 

csLord  v.  S.  S.  Co.   (1880)   102  U.  S.  541. 

09Speech  of  Silas  Wood  in  House  of  Representatives,  Jan.  15,  1824. 
Annals  18th  Cong.  1st  Sess.  Vol.  1.  pi.  1055.  See  also  remarks  of  Madi- 
son in  Virginia  Legislature  quoted  by  Andrew  Stevenson  in  House  of 
Representatives  Jan.  29.  1824,     id.  pi.  1275. 
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fraud  by  foreigners  in  surreptitiously  intruding  themselves  into 
the  American  commercial  marine,  as  well  as  frauds  upon  the  reve- 
nue in  the  trade  coastwise,  that  "this  whole  system  is  projected."70 

Here  then  is  the  explanation  of  the  decision  in  Gibbons  v. 
Ogden.  The  State  law  was  invalid,  not  because  it  established  a 
monopoly  of  interstate  transportation,  but  because  it  amounted  to 
a  regulation  of  the  coasting  trade,  a  subject  which  had  wholly  been 
confided  to  Congress. 

This  appears  more  fully  from  the  course  of  legislation  which 
the  States  pursued  after  this  decision. 

In  1848  Massachusetts  granted  the  exclusive  right  to  run 
steamboats  on  the  Merrimac  River  between  Haverhill  and  Law- 
rence 71  and  in  1867  granted  another  monopoly  on  the  same  river 
between  Mitchell's  Falls,  Lowell,  and  Lawrence.72  In  1856  the 
State  of  Georgia  granted  a  monopoly  on  the  Chattahooche  River.73 

The  explanation  of  this  legislation  lies  in  the  fact  that  the 
navigation  thus  monopolized  did  not  fall  within  the  description  of 
coasting  trade,  as  the  term  was  then  understood. 

"We  should  say  that  'coasting  license'  *  *  *  by  the  very 
term  itself  is  confined  to  the  navigation  of  waters  bordering  on 
the  seashore,  and  never  extends  to  those  of  rivers  passing  from 
the  interior  of  the  country  to  the  ocean." 

This  comment  made  in  the  New  York  Evening  Post  March 
18th,  1824,  represents  a  view  then  widely  held.74 

It  is  true,  that  on  the  7th  of  April,  1824,  the  Attorney  Gen- 
eral of  New  York  rendered  an  opinion  to  the  Assembly  in  which 
with  some  hesitation  he  held  that  navigation  on  the  Hudson  River 
between  New  York  and  Albany  fell  within  the  Federal  power  to 
regulate  the  coasting  trade.75  This  rule  did  not  at  once  meet  with 
general  acceptance,  and  in  any  event  would  have  no  application 
to  navigation  of  interior  waters.  Such  navigation  might  be  inter- 
state transportation,  but   it  was   not  part  of  the  coasting  trade, 

70Gibbons  v.  Ogden,  9  Wheat  1,  p.  232. 

71Act  of  May  3,  1848,  Ch.  249,  p.  741. 

72Act  of  April  1,   1867,  Chap.  115,  p.  546. 

73Act  of  March  1,  1856,  No.  211,  p.  270. 

74See  National  Advocate   (N.  Y.)  March  12,  1824. 

"Albany  Argus,  Friday,  April  9,  1824. 
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and  the  States  therefore  claimed  full  power  of  regulation  over 
it.  Upon  similar  grounds  Federal  courts  held  that  the  con- 
duct of  a  ferry  across  a  navigable  river,  not  being  coasting  trade, 
was  not  within  Federal  license  laws,76  and  that  the  possession  of 
a  Federal  coasting  license  did  not  authorize  ferriage  in  violation 
of  State  laws.77  For  many  years  it  was  common  in  admitting  new 
States  into  the  Union  to  provide  in  the  act  of  admission  that  the 
navigable  waters  within  the  new  State  should  be  common  high- 
ways forever  free  to  all  citizens.  This  clause  appears  in  the 
organic  acts  of  no  less  than  eleven  States. 7S  Unless  the  States  had 
possessed  the  power  which  Massachusetts  and  Georgia  claimed, 
such  legislation  on  the  part  of  the  Federal  Government  would 
have  been  unnecessary. 

The  grant  of  monopolies  of  ferriage,  also,  not  being  part  of 
the  coasting  trade79  continued  by  the  States.  The  number  of  such 
monopolies  created  in  the  last  eighty  years  it  is  impossible  to 
estimate,  for  in  some  States  exclusive  privileges  of  ferriage  have 
been  given  upon  compliance  with  general  laws.  The  extent  of 
the  practice  is  indicated,  however,  by  the  fact  that  since  the  de- 
cision of  Gibbons  v.  Ogden  the  State  of  New  York  has  by  special 
statutes  granted  twenty-two  monopolies  of  ferriage  across  the 
State  line ;  Vermont  has  granted  forty-one  and  Pennsylvania 
eighty-four. 

76United  States  v.  Steamboat  James  Morrison  (1846)  1  Newb.  Adm. 
241. 

"Wiggins  Ferry  Co.  v.  East  St.  Louis  (1882)  107  U.  S.  365;  Conway 
v.  Taylor's  Executor  (1861)  1  Black  603;  Newport  v.  Taylor's  Ex- 
ecutors (Ky.  1855)  16  B.  Monroe  699;  Chilvers  v.  People  (1862)  11  Mich. 
43;  Ferry  Co.  v.  Wilson  (1877)  28  N.  J.  Eq.  537;  Carroll  v.  Campbell 
(1891)    108  Mo.  550. 

^Indiana;  Act  of  May  7th,  1800,  2  C.  S.  Stat.  58;  Act  of  April  19th, 
1816,  Sec.  4,  3  U.  S.  Stat.  289;  Resolution  of  Dec.  nth,  1816,  3  id.  399. 
Illinois;  Act  of  Feb.  3rd.  180Q,  2  U.  S.  Stat.  514;  Act  of  April  18th, 
1818,  Section  4,  3  U.  S.  Stat.  428;  Resolution  of  Dec.  3rd,  1818,  Id.  536. 
Mississippi;  Act  of  March  1st,  1817;  Sec.  4,  3  U.  S.  Stat.  348;  Resolution 
of  Dec.  10th,  1817;  Id.  472.  Louisiana;  Act  of  Feb.  20th,  1811,  Sec.  3; 
2  U.  S.  Stat.  641;  Act  of  April  8th,  1812,  Id.  701.  Alabama;  Act  of 
March  2nd,  1819,  Sec.  6;  3  U.  S.  Stat.  489;  Resolution  of  Dec.  14th,  1819, 
Id.  608.  Missouri:  Act  of  March  6th,  1829,  Sec.  2,  U.  S.  Stat.  545. 
Iowa;  Act  of  March  3rd,  1845,  Sec.  3,  5  U.  S.  Stat.  742.  Wisconsin: 
Act  of  August  6th,  1846,  Sec.  3,  9  U.  S.  Stat.  56.  California:  Act  of 
Sept.  Qth,  1850,  Sec.  3,  q  U.  S.  Stat.  452.  Oregon;  Act  of  Feb.  14th. 
1859,  Sec.  2,  11  U.  S.  Stat.  383.  Minnesota;  Act  of  Feb.  26th,  1857,  Sec.  2, 
11  U.  S.  Stat.  166. 

raU.  S.  v.  Steamboat  James  Morrison   (1846)    1  Newb.  Adm.  241. 
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In  the  meantime  the  grant  by  different  States  of  monopolies  of 
land  transportation  continued  unquestioned.80  Some  grants,  like 
that  made  by  Vermont  to  Levi  Pease  in  1792  expressly  contem- 
plated the  establishment  of  a  monopoly  of  interstate  transpor- 
tation.81 

When  the  Erie  Canal  was  built  it  was  the  policy  of  the  State 
of  New  York  to  give  to  the  canal  a  monopoly  of  the  transporta- 
tion of  merchandise  between  the  East  and  the  West.  For  this 
reason  when  the  Utica  and  Schenectady  Railroad  Company  was 
incorporated  it  was  expressly  enacted  in  the  charter  of  the  com- 
pany that  "no  property  of  any  description,  except  the  ordinary 
baggage  of  passengers  shall  be  transported  or  carried  on  said 
road."82 

Subsequently,  that  and  the  other  roads,  which  now  form  part 
of  the  New  York  Central  Railroad,  were  authorized  to  transport 
goods  during  the  suspension  of  canal  navigation,  paying  the  Erie 
Canal  Commissioners  the  toll  which  would  have  been  required  had 
the  goods  been  carried  on  the  canal.83  In  1847,  these  roads  were 
authorized  to  transport  merchandise  during  the  whole  year,  but 
upon  payment  of  tolls  as  before.84  The  requirement  of  tolls  was 
not  abolished  in  New  York  until  185185  the  very  year  in  which 
Illinois  imposed  a  similar  charge  upon  railroads  competing  with 
the  Illinois  and  Michigan  Canal.86  It  appears  from  remarks  made 
in  Congress  that  the  tolls  imposed  by  New  York  rested  upon 
transportation  of  grain  from  the  Northwest  and  other  interstate 
freight,87  and  this  was  doubtless  true  also  of  the  tolls  imposed  by 
Illinois. 

S0As  illustrations  of  this  sort  of  legislation  see:  N.  Y.  Act  of  Jan.  28, 
1828,  c.  21,  p.  14;  Act  of  Apr.  21,  1828,  c.  306,  p.  399;  Act  Apr.  21, 
1828,  c.  340,  p.  471;  Act  Apr.  17.  1829,  c.  154,  p.  250;  Act  Apr.  27,  1829, 
c.  276,  p.  404;  Act  Apr.  ig,  1830,  c.  263,  p.  288;  Act  Feb.  16,  1831,  c. 
43,  p.  41;  Act  March  24,   1831,  c.  83,  p.  in. 

81  Act  of  N.  Y.  Apr.  5,  1828,  Ch.  169,  p.  106:  Act  of  S.  C.  Dec.  19,  1835, 
Vol.  8,  Stats.  S.  C.  409;  Act  of  Ky.  Feb.  29,  1836,  Ch.  343,  p.  426,  432. 
82N.  Y.  Laws  of  1833,  Ch.  294.  p.  462,  468. 
83Laws   of    1844,    Ch.   335,    p.    518,    1    Rev.    Stats.    N.    Y.    3rd   ed.   p.   219 

Pt.  1.  Ch.  IX,  title  2,  Sec.  40,  45. 
84Laws  of  1847,  Ch.  270,  p.  298. 

85Laws  of  1851,  Ch.  497,  P-  927- 

86Act  of  Illinois,  Feb.  7,  1851,  Priv.  Laws  1851,  p.  47- 
"Remarks    of    Senator    Hale,    Feb.    14    1865,    Cong.    Globe,    38    Cong. 
2nd   Sess.  794. 
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In  1833  the  State  of  New  Jersey  granted  to  the  Camden  & 
Amboy  Railroad  Company  a  monopoly  of  transportation  between 
New  York  and  Philadelphia.88  This  provision  was  sustained  in 
the  State  courts.89  In  1861  it  was  found  that  this  company  was 
unable  to  meet  the  demands  for  the  transportation  of  troops  and 
supplies,  and  a  Government  quartermaster  impressed  another  rail- 
road and  passed  over  it  some  eighteen  thousand  men  and  four 
hundred  tons  of  freight.  For  this  the  Camden  &  Amboy  Com- 
pany brought  suit  against  the  road  so  impressed  and  recovered  from 
it  the  money  received  for  this  service.90 

This  monopoly  aroused  wide  public  interest  and  opposition  at 
a  very  critical  period,  but  there  was  no  suggestion  that  it  was 
illegal,  and  it  was  only  destroyed  by  the  passage  of  a  Federal 
statute,  giving  all  railroads  operated  by  steam  the  right  to  carry 
goods  and  passengers  from  State  to  State.91 

Clearly  then,  the  right  of  a  carrier  to  engage  in  interstate 
commerce  was  not  at  that  time,  as  has  recently  been  stated,92  de- 
rived solely  from  the  Federal  Constitution,  but  was  a  right  which 
a  State  might  grant,  or  in  some  instances  withhold,  a  rule  which 
is  in  harmony  with  the  theories  of  the  Constitution  and  other  de- 
cisions of  the  Supreme  Court.93  The  rule  that  the  Federal  Gov- 
ernment can  also  by  statute  grant  the  right  to  a  carrier  was  then 
new  but  is  now  well  established.  The  case  of  Gibbons  v.  Ogden 
was  not  forgotten,  but  was  considered  inapplicable  to  such  a 
monopoly. 

In  view  of  this  history  of  constitutional  practice  it  is  not  diffi- 
cult to  ascertain  the  meaning  of  Chief  Justice  Marshall's  decision. 

88Acts  of  N.  J.  1829-30,  83  Harrison  Comp.  N.  J.  Laws  (1833)  284. 

80Camden  &  Amboy  R.  R.  Cases  (1862)  15  N.  J.  Eq.  13;  (1863)  16 
id.  321  ;    (1867)    18  id.   546. 

90See  Speech  of  Senator  Sumner,  Feb.  14,  1865,  Cong.  Globe  38th 
Cong.  2nd  Sess.  793;  Senator  Chandler,  May  29,  1866,  Cong.  Globe,  39th 
Cong.  1st  Sess.  2870;  Senator  Foot,  Jan.  15,  1866,  id.  227. 

91Act  of  June  15,  1866,  U.  S.  Rev.  Stats.  Sec.  5258. 

02Crutcher  v.   Kentucky    (1890)    141   U.   S.  47. 

93The  Origin  of  the  Right  to  Engage  in  Interstate  Commerce  XVII. 
Harv.  L.  Rev.  20;  Gibbons  v.  Ogden  (U.  S.  1824)  9  Wheat  I,  211; 
Bowman  v.  Chicago  &c.  Railway  Company   (1885)    115  U.   S.  611. 
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There  was  an  open  question  in  the  early  days  of  the  Consti- 
tution whether  a  State  might,  under  its  powers  to  regulate  its 
internal  affairs,  grant  monopolies  of  navigation  within  its  limits, 
or  whether  this  was  impliedly  forbidden  by  the  commerce  clause. 
There  was  no  doubt  that  by  this  clause  power  was  given  to  Con- 
gress to  raise  a  revenue,  to  regulate  navigation,  foreign  and  coast- 
wise, and  to  prevent  State  tariffs.  To  this  extent  the  Federal 
power  appears  at  all  times  to  have  been  considered  exclusive  of 
State  jurisdiction.  If  the  Federal  power  extended  no  further  than 
to  such  matters  as  were  obviously  within  this  field,  the  power 
throughout  its  whole  scope  was  clearly  exclusive.  If  the  field  of 
regulation  were  wider,  no  such  radical  rule  could  be  adopted,  but 
a  construction  must  be  found  which  would  be  capable  of  adaptation 
to  varying  conditions. 

On  the  other  hand,  should  the  narrower  definition  be  taken, 
the  question  would  then  arise  whether  the  grant  of  such  a  monopoly 
as  Ogden  claimed  under  the  laws  of  New  York,  constituted  a 
regulation  of  navigation. 

This  latter  question  is  the  one  with  which  the  Court  dealt.  The 
decision,  in  tone  and  doctrine,  therefore  takes  its  place  not  as 
the  first  of  the  new  school  of  liberal  construction,  but  rather  as  the 
last  announcement  of  the  earliest  school  of  constitutional  construc- 
tion. In  its  implied  definition  of  commerce,  it  looks  backward  not 
forward — it  belongs  to  the  era  of  the  stage  coach. 

There  is  an  interesting  question  how  far  subsequent  decisions 
have  been  influenced  by  a  literal  reading  of  the  broad  expressions 
of  this  case.  There  is  little  doubt  that  this  influence  has  been  felt, 
and  that,  in  part  at  least,  it  explains  the  dissensions  in  later  cases. 
"It  has  always  appeared  to  me,"  said  Mr.  Chief  Justice  Taney  in 
1846,  "that  this  controversy"  over  the  meaning  of  the  commerce 
clause  "has  arisen  mainly  out  of  that  case"  {Gibbons  v.  Ogden) 
"and  this  doctrine  of  the  exclusive  power  of  Congress  in  the  sense 
in  which  it  is  now  contended  for,  is  comparatively  a  modern  one, 
and  was  never  seriously  put  forward  until  after  the  decision  of 
Gibbons  v.  Ogden,  although  it  has  been  abundantly  discussed 
since."94 

"License    Cases — Peirce    et    al.    v.    New    Hampshire    (U.    S.    1847)    5 
How.  581. 
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In  1849  ^r-  Justice  Woodbury  said  that  "an  expansive  and 
roving,  and  absorbing  construction  has  since"  Gibbons  v.  Ogden 
"been  attempted  to  be  given  to  the  grant  of  the  power  to  regulate 
commerce,  apparently  never  thought  of  at  the  time  it  was  intro- 
duced into  the  Constitution."95  Notwithstanding  these  protests, 
the  tendency  of  the  Supreme  Court  has  been  to  give  to  the  opinion 
in  Gibbons  v.  Ogden  as  literal  an  application  as  under  new  con- 
ditions was  possible.  To  this  effort, — in  some  degree, — is  owing 
the  decision  of  Cooley  v.  Port  Wardens  in  1851, — the  case  which 
at  last  established  Webster's, — not  Marshall's, — rule  for  the  con- 
struction of  Federal  commercial  powers.  This,  it  is  now  said, 
"may  be  considered  as  expressing  the  final  judgment  of  the 
court."96 

This  rule  has,  however,  brought  its  own  difficulties.  Not  only  is 
the  decision  a  departure  from  the  intention  of  the  Constitution,  but 
it  is  also  a  departure  from  legal  principles. 

The  question  whether  or  not  a  given  subject  admits  of  but  one 
uniform  system  of  regulation,  is  a  legislative  question,  except  in 
cases,  like  Gibbons  v.  Ogden,  for  instance,  so  clear  that  the  legis- 
lature cannot  legitimately  supersede  the  judicial  determination. 
The  rule  in  Cooley  v.  Port  Wardens,  is  not,  however,  so  restricted 
but  holds  that  in  all  matters  which  demand  a  single  uniform  rule, 
— or  as  the  doctrine  is  broadened  by  later  cases,  in  all  matters 
which  admit  of  a  single  uniform  rule, — the  silence  of  Congress  is 
equivalent  to  a  declaration  that  commerce  shall  be  free.  Upon 
this  subject  Professor  Thayer  remarks  that — 

"If  it  be  said  .  .  .  that  the  courts  have  merely  been  con- 
struing the  silence  and  non-action  of  Congress,  as  being  a  dec- 
laration that  no  rule  is  required,  and  enforcing  that,  we  do  not 
really  escape  from  the  difficulty  just  mentioned.  As  regards  State 
regulations  of  commerce  in  matters  which  do  not  require  uni- 
formity of  rule,  it  is  admitted  that  the  silence  of  Congress  is  not 
conclusive  against  them.  Some  positive  intervention  of  Congress 
is  required.  If,  then,  the  courts  would  know  in  any  given  case  of 
a  regulation  of  commerce  what  the  silence  of  Congress  means,  how 
are  they  to  tell  unless  they  first  determine  under  which  head  the 
given  regulation  belongs,  that  of  regulations  requiring  a  uniform 
rule,  or  of  those  which  do  not  ?    .    .    .    It  may  then  be  conjectured 

^Passenger  Cases    (U.   S.   1849)    7  How.  558. 
90Mobile  v.  Kimball    (1880)    102  U.   S.   691,  702. 


REGULATION  OF  INTERSTATE  CARRIERS.      103 

that  the  decisions  of  the  Federal  courts  are  likely  to  incline  as  time 
goes  on,  to  the  side  of  leaving  it  to  Congress  to  check  such  legis- 
lation of  the  States  as  may  be  challenged  on  the  ground  now  in 
question,  and  of  limiting  its  own  action  in  respect  to  such  cases  to 
that  class  of  State  enactments  which  are  so  clearly  unconstitutional 
that  no  consent  of  Congress  could  help  the  matter  out."97 

In  other  words,  the  effort  which  the  Court  made  in  Cooley  v. 
Port  Wardens  to  find  a  field  in  which  Mr.  Chief  Justice  Marshall's 
decision  could  literally  be  applied,  involves  in  Professor  Thayer's 
opinion  logical  difficulties  from  which  in  time  the  court  will  incline 
to  retreat. 

The  important  consideration  which  the  decision  in  Cooley  v. 
Port  Wardens  presents,  is  not,  however,  in  the  question  whether 
its  rule  will  prove  to  be  "the  final  judgment  of  the  Court"  but  in 
the  opportunity  which  it  offered  for  wide  extension  of  the  Federal 
power. 

Before  this  decision  interstate  carriers  were  within  the  power 
of  Congress  only  in  their  relation  to  shippers  and  travellers.  As 
carriers  merely,  Congress  had  no  power  over  them. 

"Congress,"  Mr.  Justice  Grier  said,  "has  the  exclusive  power 
to  regulate  commerce ;  but  that  has  never  been  construed  to  include 
the  means  by  which  commerce  is  carried  on  within  a  State.  Canals, 
turnpikes,  bridges,  and  railroads,  are  as  necessary  to  the  commerce 
between  and  through  the  several  States  as  rivers,  yet  Congress  has 
never  pretended  to  regulate  them."98 

It  was  not  long,  however,  before  the  influence  of  the  Civil  War 
began  to  make  itself  felt  in  expanding  the  Federal  jurisdiction, 
so  that  when  in  1870  the  Court  asserted  the  power  of  Congress 
over  a  vessel  operating  within  the  limits  of  a  single  State,  expres- 
sions such  as  those  employed  by  Mr.  Justice  Grier  were  avoided, 
and  the  question  of  Federal  control  over  carriers  by  land  was  ex- 
pressly reserved.  "The  present  case,"  the  Court  said,  "relates  to 
transportation  on  the  navigable  waters  of  the  United  States,  and 
we  are  not  called  upon  to  express  an  opinion  upon  the  power  of 
Congress  over  interstate  commerce  when  carried  on  by  land  trans- 
portation."99 

The  widening  of  Federal  authority  over  commerce  appears 
again  in  the  expressions  of  the  Court  in  the  cases  of  The  State 

97Cases  on   Const.   Law  2190-2191. 

98The   Passaic  Bridges    (U.   S.    1865)    3  Wall.   p.   792. 

"The  Daniel  Ball  (U.  S.  1870)   10  Wall.  557,  566. 
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Freight  Tax100  and  the  State  Tax  on  Gross  Receipts101  decided  in 
1872,  although  the  actual  rulings  in  both  cases  were  consistent 
with  early  theories.  In  the  first  case  a  State  tax  on  every  ton  of 
freight  carried  in  Pennsylvania  was  declared  unconstitutional, 
while  in  the  second  a  tax  upon  the  carrier  of  a  certain  sum  for 
every  dollar  received  was  upheld, — the  difference  being  that  the 
first  tax  fell  directly  upon  the  shipper,  while  the  second  fell  but 
indirectly  upon  the  shipper  and  directly  on  the  carrier.  So  far 
as  the  Federal  Government  was  concerned  the  amount  which  the 
carrier  might  charge  for  transportation  was  not  a  subject  of  regu- 
lation. We  concede,  the  Court  said,  "the  right  of  the  owners  of 
artificial  highways  ...  to  exact  what  they  please  for  the  use 
of  their  ways."102 

In  1874  the  Court  stated  this  proposition  more  emphatically. 

"This  unlimited  right  of  the  State  to  charge,  or  to  authorize 
others  to  charge  toll,  freight,  or  fare  for  transportation  on  its 
roads,  canals,  and  railroads,  arises  from  the  simple  fact  that  they 
are  its  own  works,  or  constructed  under  its  authority.  It  gives 
them  being.  It  has  a  right  to  exact  compensation  for  their  use. 
It  has  a  discretion  as  to  the  amount  of  that  compensation.  That 
discretion  is  a  legislative — a  sovereign — discretion,  and  its  very 
nature  is  unrestricted  and  uncontrolled.  The  security  of  the  pub- 
lic against  any  abuse  of  this  discretion  resides  in  the  responsibility 
to  the  public  of  those,  who,  for  the  time  being,  are  officially  in- 
vested with  it.  In  this  respect  it  is  like  all  other  legislative  power 
when  not  controlled  by  specific  constitutional  provisions,  and  the 
courts  cannot  presume  that  it  will  be  exercised  detrimentally."103 

Federal  control  of  interstate  carriers  as  such,  and  from  the 
standpoint  of  the  carrier,  has  therefore  grown  from  small  begin- 
nings to  its  present  extent  since  the  date  of  these  cases.  It  has, 
however,  at  all  times  been  understood  that  the  primary  relation  of 
the  carrier  is  to  the  State  in  which  it  operates.  Federal  control 
relates  directly  to  but  one  of  its  functions  and  to  the  carrier  only 
because  of,  and  in  respect  to,  its  exercise  of  that  function.  Amid 
all  changes  therefore  this  one  rule  has  always  stood  unquestioned 
and  unquestionable,  that  matters  relating  to  the  ownership  of 
facilities   of    transportation    have    been    exclusively    within    State 

100(U.  S.  1872)    15  Wall.  232. 

101(U.  S.  1872)    15  Wall.  294. 

,02(U.  S.  1872)   15  Wall.  277. 

103Railroad  Company  v.  Maryland   (U.  S.  1874)   21  Wall.  456,  471. 
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jurisdiction.  State  monopolies  of  transportation  were  as  legal  in 
1866  when  the  Federal  statute  was  passed  to  enable  other  railroads 
to  compete  with  the  Camden  &  Amboy  Railroad  Company,  as  in 
1789,  when  the  Constitution  was  adopted. 

The  whole  subject  of  ownership — including  the  right  of  com- 
peting lines  to  consolidate — was  in  1895,  when  the  case  of  Louis- 
ville and  Nashville  R.  R.  v.  Kentucky,10*  was  decided  as  com- 
pletely within  State  control  and  beyond  the  Federal  jurisdiction 
as  when  Vermont,  in  1792,  gave  Levi  Pease  sole  use  of  the  mail 
route  in  that  State  for  Connecticut  Valley  traffic,  or  when  South 
Carolina  in  establishing  a  monopoly  of  transportation  between 
Charleston  and  Savannah  gave  to  the  Federal  Government  express 
authority  to  establish  a  competing  line. 

It  is  in  this  respect  that  the  decision  in  the  Northern  Securities 
case  makes  a  complete  break  from  the  rules  which  have  controlled 
the  decisions  of  the  Supreme  Court,  the  practice  of  Congress,  and 
the  conduct  of  States  and  individuals  during  the  whole  period 
which  has  elapsed  since  the  adoption  of  the  Constitution. 

The  report  of  the  Commissioner  of  Corporations  goes  however 
far  beyond  any  expressions  of  this  case.  Following  suggestions 
previously  made  by  the  Industrial  Commission,  and  by  Mr.  Knox, 
he  urges  that  the  Federal  Government  deny  the  right  to  engage  in 
interstate  commerce,  to  all  corporations,  except  such  as  shall  volun- 
tarily comply  with  Federal  requirements  as  to  corporate  organiza- 
tion and  management.  A  similar  suggestion  as  to  Federal  powers 
was  made  on  April  22nd,  1886,105  during  the  debate  on  the  Inter- 
state Commerce  Act.  The  Senate  then  refused  to  take  the  sug- 
gestion seriously  and  the  consideration  of  the  subject  ended  with 
the  statement  that  the  reply  made  to  this  suggestion,  "undoubtedly 
demolished  the  proposition."  Such  a  claim  of  authority  as  that 
now  made  by  Mr.  Garfield  gives  new  force  to  Randolph's  remark, 
— "Sir,  there  is  no  end  to  the  purposes  that  may  be  effected  under 

101  (1895)    161  U.   S.  677,  7C2. 

""Cong.  Rec.  49th  Cong.   1st  Sess.  Vol.  17  Part  4  pp.  3721-3725. 
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such  constructions  of  power,"  to  which  should  be  added  the  state- 
ment that,  "In  proportion  as  the  General  Government  encroaches 
upon  the  rights  of  the  States,  in  the  same  proportion  does  it  impair 
its  own  power  and  detract  from  its  ability  to  fulfill  the  purposes  of 
its  creation."106 

E.  Parmaeee  Prentice. 


"Jackson,  Second  Inaugural  Address. 


SHOULD  THE  MOTIVE  OF  THE  DEFENDANT 
AFFECT  THE  QUESTION  OF  HIS  LIA- 
BILITY?—THE  ANSWER  OF  ONE 
CLASS  OF  TRADE  AND 
LABOR  CASES. 

Motive  and  malice  have  been  the  subject  of  much  learned  legal 
controversy.  One  of  the  causes  for  conflict  in  the  decisions  on 
questions  of  tort  is  due  to  the  fact  that  there  is  not  only  a  conflict, 
but  a  confusion  in  opinion  on  the  question  whether  the  defendant's 
motive  should  be  taken  into  consideration  in  determining  his  lia- 
bility for  the  harm  that  his  act  has  caused  the  plaintiff.  The  recent 
trade  and  labor  cases  in  which  the  courts  have  been  forced  to  deal 
with  fundamental  principles,  because  the  questions  presented  were 
new,  are  naturally  prolific  of  discussions  of  this  question.  The 
object  of  this  paper  is  not  to  discuss  the  question  whether  motive 
should  be  considered  as  affecting  liability,  or  whether,  considering 
the  law  of  torts  as  a  whole,  it  is  so  considered,  but  to  examine 
how  far  modern  judges,  dealing  with  new  questions  of  alleged  tort, 
have  taken  into  consideration  the  motive  of  the  defendant.  The 
particular  class  of  trade  and  labor  cases  which  we  shall  examine 
are  those  in  which  the  plaintiff  complains  that  the  defendant  has 
persuaded  third  persons  to  break  off  or  not  to  enter  into  business 
relations  with  him,  or  in  which  the  plaintiff  complains  that  the 
defendants  have  injured  him  by  conspiring  together  and  persuad- 
ing each  other  not  to  deal  with  him. 

The  question  whether  the  defendant's  motive  should  be  consid- 
ered is  immaterial  until  it  has  been  determined  that  the  harm  of 
which  the  plaintiff  complains,  not  only  resulted  from  the  defend- 
ant's act,  but  that  it  was  or  could  have  been  foreseen  to  be  by  the 
defendant  the  natural  result  of  that  act.  When  this  much  has  been 
ascertained  the  question  whether  the  court  should  take  into  con- 
sideration the  defendant's  motive,  or  the  cause  which  from  the 
defendant's  point  of  view  made  him  will  the  act  which  has  re- 
sulted in  the  plaintiff's  harm,  becomes  of  vital  importance. 
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The  motive  of  the  actor  is  a  desired  result  or  results  of  his  act. 
As  here  defined  motive  and  purpose  are  synonymous.  A,  being  in 
the  same  business  as  B,  undersells  him.  A  desired  result  in  such 
cases  is  usually  the  money  which  A  receives  for  his  goods.  This 
desire  for  money  was  the  motive  of  his  act.  The  motive  was  imme- 
diate; that  is,  the  result  desired  was  to  result  from  the  act  of  sale 
without  any  further  act  on  A's  part.  There  may  have  been,  how- 
ever, an  ultimate  motive ;  that  is,  a  result  which  was  not  to  be 
brought  about  by  the  sale,  but  by  further  acts  in  view  of  the  re- 
ceipt of  the  money.  Thus  A,  in  the  illustration  just  given,  may 
have  undersold  B  to  obtain  money  to  pay  a  pressing  creditor. 
Here,  A's  ultimate  motive  in  underselling  B  was  the  desire  to  pay 
a  debt.  Or  we  may  take  another  illustration.  A  assaults  B.  He 
regrets  the  harm  he  causes,  but  he  wants  B's  position  and  believes 
a  way  to  obtain  it  is  to  cripple  B.  Here  the  immediate  motive  of 
the  assault  was  the  desire  to  create  a  vacancy  in  a  position  held  by 
B.  This  was  merely  a  means  to  an  end.  The  ultimate  motive  was 
the  desire  to  obtain  a  position.  All  acts  have  an  immediate  motive, 
— the  result  which  it  is  desired  that  that  act  without  more  shall 
bring  about ;  but  many,  if  not  most  acts,  have  one  or  more  ultimate 
motives.  Sometimes  the  ultimate  motives  of  an  actor  are  to  be 
realized  in  the  near  future,  and  are  therefore  clear  and  strong; 
again  they  are  not  to  be  realized  for  a  long  time,  and  perhaps  only 
after  many  preliminary  acts,  in  which  case  they  are  apt  to  be  in- 
distinct. Unless  otherwise  stated  when  we  use  the  word  motive, 
immediate,  not  ultimate  motive  is  meant. 

With  this  preliminary  explanation  of  the  use  of  the  term  motive 
let  us  turn  to  the  particular  trade  and  labor  cases  selected  for 
review.  In  these  cases  we  find  positive  evidence  that  courts,  in 
determining  the  question  of  the  defendant's  liability,  disregard  any 
event  antecedent  to  the  act,  and  in  so  far  as  such  an  event  may  be 
the  cause  for  the  motive,  disregard  such  cause.  We  select  two 
typical  examples.  In  Casey  v.  Cincinnati  Typographical  Union,'1 
one  of  the  first  cases  in  which  it  was  decided  that  a  body  of  per- 
sons could  be  restrained  from  threatening  the  customers  of  the 
plaintiff,  that  they  would  no  longer  deal  with  such  customers  if 

l(i8pi)  45  Fed.  135- 
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the  customers  continued  to  deal  with  the  plaintiff,  the  court  refuses 
to  consider  the  alleged  antecedent  conduct  of  the  plaintiff  as  having 
any  bearing  on  the  propriety  of  the  injunction.  To  the  same  effect 
is  the  opinion  of  the  court  in  Brace  Brothers  v.  Evans,2  a  somewhat 
similar  case.  Judge  Slagle  there  says :  "With  the  merits  of  the 
controversy  this  court  has  nothing  to  do."3  That  the  character  of 
the  antecedent  events  which  are  the  cause  of  the  defendant's  motive 
in  doing  the  act  of  which  the  plaintiff  complains  may  cause  the 
court  to  be  predisposed  to  favor  one  party  or  the  other,  is  of 
course  inevitable.  Judges  are  but  human.  The  fact  that  trade  and 
labor  cases  often  excite  heated  controversy  among  those  in  nowise 
connected  with  the  case,  makes  it  probable  that  the  judge  will  have 
a  decided  opinion  as  to  the  merits  from  a  public  point  of  view,  how- 
ever little  he  may  consciously  allow  this  opinion  to  influence  his 
decision.4 

None  of  the  trade  and  labor  cases  throw  any  light  on  the  ques- 
tion whether  the  cause  of  the  motive  of  the  actor,  as  far  as  that 
cause  is  an  event  occurring  at  the  time  of  the  act,  is  or  is  not  to 
be  considered  in  determining  the  question  of  the  defendant's  lia- 
bility. Cases  which  test  this  question  are  practically  confined  to 
those  in  which  the  defendant  alleges  that  he  acted  in  self  defense, 
and  the  trade  and  labor  cases  are  not  cases  of  this  character.  The 
trade  and  labor  cases,  however,  often  involve  a  discussion  of  the 
question,  whether  motive  itself  is  to  be  considered  in  determining 
the  defendant's  liability.  There  is  much  difference  on  this  point 
between  the  English  and  American  cases,  and  it  therefore  will  be 
desirable  to  discuss  them  separately.  The  first  English  trade  case 
in  which  the  court  deals  with  the  subject  is  Bowen  v.  Hall.5  The 
plaintiff  sued  on  the  ground  that  the  defendant  had  caused  third 
persons  to  break  their  contracts  with  him.  In  the  course  of  his 
opinion  Mr.  Justice  Brett,  afterwards  Lord  Esher,  says :  "Merely 
to  persuade  a  person  to  break  his  contract  may  not  be  wrongful 

2(i888)  18  Pitts.  L.  J.  399. 

3Ibid.  404. 

4See,  for  an  extreme  example  of  such  a  predisposition,  the  language 
of  Jackson,  J.,  in  United  States  v.  Haggerty   (1902)    119  Fed.  510. 

5(i88i)  6  Q.  B.  D.  333- 
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in  law  or  fact.  *  *  *  But  if  the  persuasion  be  used  for  the 
indirect  purpose  of  injuring  the  plaintiff,  or  of  benefiting  the 
defendant  at  the  expense  of  the  plaintiff,  it  is  a  malicious  act, 
which  in  law  and  fact  is  a  wrong  act,  and  therefore  a  wrongful 
act,  and  therefore  an  actionable  act  if  injury  ensues  from  it."6 
The  purpose,  or  immediate  motive  of  the  defendant,  was  to  secure 
the  workmen,  with  whom  the  plaintiff  had  contracts,  for  his,  the 
defendant's  own  benefit.  Lord  Esher  reaffirmed  the  position  taken 
in  Bowen  v.  Hall,  in  his  dissenting  opinion  in  the  Mogul  Steam- 
ship Co.  v.  McGregor,1  and  in  Temperton  v.  Russell.8  In  this  last 
case  the  defendants  had  used  economic  coercion,  the  threat  to 
strike,  to  induce  a  third  person,  not  under  contract  with  the  plain- 
tiff, to  refuse  to  continue  to  deal  with  him.  Lord  Esher  considered 
that  an  action  would  lie,  not  because  of  the  coercion,  or  because 
of  the  coercion  combined  with  the  motive,  which  was  in  this  case 
the  desire  to  punish  the  plaintiff  for  dealing  with  a  person  obnox- 
ious to  the  defendants,  but  solely  because  of  the  malicious  motive. 

It  will  be  noticed  that  Lord  Esher  goes  further  than  stating 
that  the  motive  should  be  considered  as  an  element  in  determining 
the  defendant's  liability  for  the  harm  which  his  act  has  caused. 
He  apparently  takes  the  position  that  motive  is  the  only  element 
to  be  considered.    This  is  an  extreme  position. 

It  will  also  be  noticed  that  Lord  Esher  uses  the  word  malice 
in  a  different  sense  than  that  in  which  it  is  used  in  ordinary  con- 
versation. To  him  the  word  is  a  purpose  which  the  law  regards 
with  disfavor.  So  to  act  as  to  advance  yourself  at  the  expense 
of  another  is  to  act  with  a  motive  or  purpose  which  the  law,  ac- 
cording to  Lord  Esher,  regards  as  wrongful,  and  as  therefore 
illegal.  An  act  done  with  a  malicious  purpose  is  an  act  done  with 
a  wrong  purpose,  and  an  act  done  with  a  wrong  purpose  is  an 
illegal  act  if  harm  to  another  results.  Thus  malicious  and  wrong- 
ful, as  these  words  are  used  by  him,  are  synonymous.  As  applied 
to  an  act  the  term  malicious  when  used  in  popular  speech  denotes 
that  the  act  was  done,  not  only  because  it  would  cause  harm  to 

'Ibid,  338. 

'(1889)  23  Q.  B.  D.  598,  608. 

8  (1893)  1  Q-  B.  715,  728. 
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another,  but  because  of  the  pleasure  which  the  actor  believed  he 
would  have  in  the  existence  of  that  harm.  Thus  malice  in  the 
popular  sense  is  not  synonymous  with  wrong,  but  is  synonymous 
with  ill  will. 

Lord  Esher  is  practically  the  only  English  judge  in  the  cases 
under  review  to  regard  motive  as  the  sole  test  of  the  defendant's 
liability.  Several  other  judges,  however,  have  considered  that  if 
the  immediate  motive  of  the  defendant  was  malicious  in  the  pop- 
ular sense  of  that  term,  this  would  be  sufficient,  in  some  cases  at 
least,  to  make  a  defendant  liable  who  would  not  be  liable  had  he 
acted  from  another  motive.  This  position  was  taken  by  at  least 
three  of  the  judges  in  the  case  just  referred  to,  the  case  of  Mogul 
Steamship  Company  v.  McGregor.9  This  was  a  case  in  which  the 
plaintiffs  sued  to  recover  for  injury  to  their  business.  The  de- 
fendants being  several  companies  engaged  in  the  Chinese  foreign 
transportation  trade,  agreed  that  for  "the  good  of  the  business" 
they  would  form  what  they  called  a  "conference."  The  object 
of  the  "conference"  or  "trust"  was  to  eliminate  competition  be- 
tween the  members,  and  prevent  any  person  or  companies  other 
than  members  from  engaging  in  the  Chinese  foreign  transporta- 
tion trade.  The  plaintiff  Company  entered  the  business.  In  order 
to  carry  out  the  object  of  the  trust  and  exclude  the  plaintiff  Com- 
pany from  the  business,  when  the  plaintiff  would  send  a  ship  up 
the  Yanste  to  Hankow,  the  defendants  would  also  send  a  ship  to 
Hankow  with  instructions  to  obtain  a  cargo,  no  matter  how  unre- 
munerative  the  rate  paid  by  the  shippers.  This  was  done  so  as  to 
make  it  certain  that  the  plaintiff  would  fail  to  obtain  a  cargo  at 
remunerative  rates  and  therefore  lose  money  on  the  voyage.  There 
were  other  acts  on  the  part  of  the  defendants  all  tending  toward 
the  same  result,  the  exclusion  of  the  plaintiff  from  the  trade,  but 
the  one  mentioned  is  the  only  one  to  which  the  judges  gave  serious 
attention.  The  case  was  tried  before  Lord  Chief  Justice  Coleridge 
without  a  jury.  He  gave  judgment  for  the  defendants.  This  judg- 
ment was  affirmed  in  the  Court  of  Appeal,  Lord  Esher  dissenting, 
and  subsequently  unanimously  confirmed  in  the  House  of  Lords. 

•(1888)  21  Q.  B.  D.  544;  aff.  in   (1889)  23  Q.  B.  D.  598;  aff.  in   (1892) 
A.  C.  25. 
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Mr.  Justice  Bowen  in  the  Court  of  Appeal,10  and  Lord  Halsbury, 
the  Lord  Chancellor,11  and  Field,12  in  the  House  of  Lords,  admit 
that  had  the  defendants'  action  been  for  the  sake  of  harm  or  for 
an  unlawful  or  purely  malicious  purpose,  the  plaintiffs  would  have 
had  a  right  of  action.  Mr.  Justice  Fry13  in  the  Court  of  Appeal, 
and  Lords  Morris14  and  Hannen,15  discuss  the  object  or  motive  of 
the  defendants,  the  exclusion  of  the  plaintiffs  from  the  trade  and 
the  establishment  of  a  monopoly,  thereby  admitting  that  motive 
is  an  element  tending  to  throw  light  on  the  question  of  the  defend- 
ants' liability.     All  three  regard  the  motive  as  lawful. 

At  the  same  time,  the  opinion  that  motive,  or  the  opinion  that 
at  least  a  malicious  motive,  using  the  word  malicious  in  its  popular 
sense,  should  be  considered  in  cases  of  tort  was  not  unanimous. 
Lord  Chief  Justice  Coleridge,  in  his  dissenting  opinion  in  Bowen 
v.  Hall16  maintained,  that  the  presence  or  absence  of  malice,  mean- 
ing ill-will,  could  not  affect  the  question  of  a  defendant's  liability. 
Lord  Bramwell,  in  the  Mogul  Steamship  Company  v.  McGregor,11 
does  not  consider  the  purpose  of  the  defendants  to  exclude  the 
plaintiff  from  the  Chinese  foreign  transportation  business  as  appa- 
rently having  anything  to  do  with  the  question  presented  by  the 
cases. 

This  difference  of  opinion,  coupled  with  the  extreme  position 
taken  by  Lord  Esher,  caused  the  question  of  the  effect  of  motive 
and  malice  to  be  elaborately  examined  in  the  now  celebrated  case 
of  Allen  v.  Flood.18  The  plaintiffs  were  shipwrights.  The  de- 
fendant was  an  officer  in  the  Iron  Shipbuilders'  Union.  A  rule 
of  this  union  declared  that  no  one  who  worked  on  wood  in  ships 
should  also  work  on  iron.  The  plaintiffs,  not  being  members  of 
the  union,  violated  the  rule.  They  were  subsequently  employed  by 
the  Glengall  Company,  shipbuilders,  to  work  on  wood.  The  iron 
workers  in  the  employ  of  the  company  wanted  the  plaintiffs  dis- 
charged, and  sent  for  Allen.  Allen  went  to  the  officers  of  the  com- 
pany and  procured  the  discharge  of  the  plaintiffs  by  stating,  that 

10  (1889)  23  Q.  B.  D.  618. 

"(1892)  A.  C.  37- 

12Ibid.  52. 

13 (1889)   23  Q.  B.  D.  625. 

"(1892)   A.  C.  49- 

15Ibid.  59- 

18(i88i)  6  Q.  B.  D.  343. 

17  (1892)   A.  C.  44- 

18 (1898)  A.  C.  1,  aff.  S.  C,  sub  nom.  Flood  v.  Jackson  (1895)  2  Q.  B.  21. 
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unless  they  were  discharged,  the  iron  workers  in  the  company's 
employ  would  strike.  In  discharging  the  plaintiffs  the  company 
did  not  violate  any  contract  with  them.  The  majority  of  the 
judges  in  the  House  of  Lords  thought  that  Allen  had  done  nothing 
to  create  the  feeling  against  the  plaintiffs  on  the  part  of  the  iron 
workers,  and  that  these  iron  workers  would  have  struck  of  their 
own  accord  had  not  the  company  discharged  the  plaintiffs.  Allen, 
in  accordance  with  this  view,  had  not  caused  the  harm  of  which 
the  plaintiffs  complained,  and,  of  course,  he  could  not  be  held  liable 
for  that  harm.  The  case,  however,  had  been  discussed  by  the  trial 
judge,  and  subsequently  by  the  Court  of  Appeal,  on  the  assump- 
tion that  Allen  had  caused  the  plaintiffs'  discharge.  On  the  same 
assumption  the  case  was  discussed  by  the  judges  to  whom  it  was 
referred  by  the  House  of  Lords.  In  all  twenty-one  judges  passed 
on  the  case,  and  nearly  all  discussed  the  effect  of  motive  or  malice. 
Mr.  Justice  Kennedy,  before  whom  the  case  was  tried,  Lord  Esher 
and  his  associates  in  the  Court  of  Appeal,  acquiesce  in  Lord  Esher's 
views,  as  expressed  in  Bozven  v.  Hall.  Six  of  the  eight  judges  to 
whom  the  case  was  referred  by  the  House  of  Lords  regard  "ma- 
licious motive"  as  a  factor  in  determining  a  defendant's  liability 
in  tort,19  though  there  are  several  of  these  judges  who  admit  that 
there  are  classes  of  acts,  such  as  certain  uses  which  a  man  may 
make  of  his  own  land,  which,  though  harm  result  to  others,  a  man 
has  an  absolute  right  to  do  irrespective  of  his  motive.20  All  these 
judges  use  the  word  malicious  in  a  slightly  different  sense  than  that 
in  which  the  word  is  used  in  popular  speech.  As  has  been  pointed 
out,  in  ordinary  use  the  word  malice  refers  to  the  subjective  as 
well  as  the  objective  element  of  desire.  It  not  only  indicates 
desire  for  harm,  but  that  the  actor  derives  pleasure  in  contemplat- 
ing the  harm  he  is  about  to  cause.  Now  Allen,  in  the  case  under 
consideration,  wanted  to  punish  the  plaintiffs  for  what  they  had 
done,  but,  as  was  pointed  out  by  Lord  Herschell,  he  did  not  have 
any  pleasure  in  the  harm  considered  by  itself.21     In  other  words, 


151  <  1898)  A.  C.  19,  op.  of  Hawkins,  J.;  Ibid.  32,  37,  op.  of  Cave,  J.;  Ibid. 
40.  42.  op.  of  North,  J. :  Ibid.  45-46,  op.  of  Wills.  J. ;  Ibid.  53,  54,  op.  of 
Grantham,  J. ;  Ibid.  61,  op.  of  Lawrence.  J. 

Z0See  especially  opinions  of  North  and  Wills. 

"Ibid.  131. 
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he  had  no  ill-will.  He  wanted  to  inflict  the  harm  so  as  to  deter 
others  from  breaking  the  rules  of  the  union.  Lord  Herschell  uses 
the  word  malice  in  its  ordinary  sense,  while  the  other  judges  use 
it  to  include  all  cases  in  which  the  defendant  desired  the  harm 
which  his  act  caused.  In  the  House  of  Lords  itself  three  of  the 
judges,  Lord  Chancellor  Halsbury,22  Lord  Asbourne,23  and  Lord 
Morris,24  all  thought  that  malicious  motive,  in  the  sense  of  a 
desire  to  harm,  though  not  necessarily  ill-will,  was  the  element  in 
the  case  which  made  Allen  liable  for  any  harm  which  his  act  may 
have  caused  the  plaintiffs.  These  opinions,  however,  were  not 
acquiesced  in  by  two  of  the  judges  to  which  the  case  was  referred, 
Justice  Mathew,25  and  Justice  Wright.26  They  thought  that  the  de- 
fendant's motive  had  no  bearing  on  the  question  of  his  liability. 
The  majority  of  the  members  of  the  House  of  Lords  took  the 
same  view.  Lords  Watson,27  Macnaughten 28  and  Davey,29  to 
use  the  exact  words  of  the  former,  declare  that  "the  law  of  Eng- 
land does  not  take  into  account  motive  as  constituting  an  element 
of  civil  wrong."  Lord  Herschell  appears  to  go  even  farther.  He 
apparently  would  not  only  disregard  the  motive  of  the  defendant, 
using  motive  in  the  sense  of  purpose,  but  also  the  actual  conse- 
quences of  the  defendant's  act,  thus  confining  his  inquiry  to  the 
act  itself,  or  what  may  be  called  the  method  by  which  the  harm 
was  inflicted.30  If  this  is  a  correct  interpretation  of  his  opinion 
it  will  be  observed  that  Lord  Herschell  took  a  view  the  opposite 
of  that  of  Lord  Esher,  who  in  investigating  the  question  of  a 
defendant's  liability  for  the  harm  caused  by  his  act.  apparently 
disregarded  the  act,  or  means  by  which  the  harm  was  inflicted, 
and  confined  his  attention  to  the  defendant's  motive.  Of  the 
twenty-one  judges  writing  opinions  in  this  case  thirteen  regard 
motive,  as  far  as  motive  is  purpose,  as  an  element  which  affects 
the  question  of  liability ;  while  six  are  of  a  contrary  opinion,  and 
two  do  not  express  their  views.  Again,  the  word  malice  is  not 
used  by  all  the  judges  in  the  same  way.  To  some  it  is  ill-will,  to 
others  it  includes  not  only  ill-will,  but  a  desire  for  the  plaintiff's 

"Ibid.  85. 

^Ibid.  114. 

uIbid.  159. 

~:Ibid.  25. 

"Ibid.  64. 

''Ibid.  92,  96. 

^Ibid.  151. 

"Ibid.  171. 

""Ibid.  121. 
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harm,  irrespective  of  the  presence  or  absence  of  ill-will,  while  to 
Lord  Esher  who  uses  the  word  in  a  technical  sense,  a  malicious 
act  is  an  act  done  with  an  illegal  purpose.  As  we  shall  see  pres- 
ently Mr.  Justice  North,  one  of  the  judges  to  whom  the  case  was 
referred  by  the  House  of  Lords,  also  uses  the  word  in  a  purely 
technical  sense,  but  not  in  the  same  sense  as  Lord  Esher. 

The  more  recent  case  of  Quinn  v.  Leathern31  has  not  served 
to  lessen  the  confusion  which  surrounds  the  subject.  That  case 
practically  was  identical  with  that  part  of  Temperton  v.  Russell 
to  which  I  have  already  referred.32  The  defendants  had  used 
economic  pressure,  the  threat  of  a  strike,  to  force  the  plaintiff's 
customers  to  cease  dealing  with  him.  The  unanimous  opinion  of 
the  House  of  Lords  was  that  the  plaintiff  had  a  cause  of  action. 
The  members  differ,  however,  in  their  reasons  for  this  conclusion 
as  well  as  on  the  question  of  the  effect  of  motive.  Lord  Mac- 
naughten  says,  that  "an  act  which  does  not  amount  to  a  legal 
injury  cannot  be  actionable  because  it  is  done  with  a  bad  intent."  33 
The  words  are  quoted  by  Lord  Macnaughten  from  Park  B.  in 
Stevenson  v.  Nezvnham.3i  Intent  is  here  used  as  synonymous  with 
purpose  and  to  that  extent  with  motive.  The  words  "legal  injury" 
must  mean  harms  due  to  acts  which  are  at  least  prima  facie  legal ; 
else  the  sentence,  in  assuming  the  whole  matter  in  controversy, 
which  is  the  legality  of  the  defendants'  acts,  has  no  meaning. 
Lord  Lindley  agrees  with  Lord  Macnaughten's  view.35  Lord 
Shand,  on  the  other  hand,  points  out  that  the  chief  difference  be- 
tween Allen  v.  Flood  and  the  case  under  consideration  is  the  dif- 
ference in  the  purpose  of  the  defendants.36  Lord  Brampton  37  as 
Justices  North  and  Wills  in  Allen  v.  Flood,  regards  the  presence 
or  absence  of  ill-will  or  malicious  motive  as  having  an  effect  in 
certain  cases ;  that  is,  cases  in  which  the  defendant  has  not  an 
absolute  right  to  do  what  he  has  done. 

In  view  of  this  confusion  of  opinion  on  such  a  fundamental 


31[i90i]   A.  C.  495- 

J2The  question  raised  by  the  plaintiff's  second  count.  In  Temperton 
v.  Russell  the  plaintiff's  first  count  merely  raised  the  same  question  which 
had  already  been  decided.     Bowen  v.  Hall,  supra. 

"Ibid.  508,  509. 

34(i853)   13  C.  B.  297. 

"Ibid.  533- 

"Ibid.  514. 

"Ibid.     524. 
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question  in  the  law,  it  is  impossible  to  foretell  how  the  highest 
court  in  England  will  decide  the  next  novel  case  of  alleged  tort 
which  may  arise. 

The  American  judges  reflect  to  some  extent  the  uncertainty  of 
the  English.  Several  courts  have  expressly  declared  that  motive 
has  nothing  to  do  with  the  question  of  liability.  The  earliest  case 
of  this  kind,  of  the  class  under  review,  is  Hunt  v.  Simonds.38  The 
plaintiff's  statement  charged  that  the  defendants  had  maliciously 
conspired  to  ruin  him,  and  to  effect  his  injury  had  refused  to  in- 
sure his  boat.  The  court  declared  that  the  statement  did  not  set 
forth  a  cause  of  action,  because  it  did  not  show  that  the  defend- 
ants had  done  an  illegal  act.30  Justice  Mitchell,  of  the  Supreme 
Court  of  Minnesota  in  Bohn  Manufacturing  Company  v.  Hollisi0 
said :  "If  the  act  be  lawful, — one  that  the  party  has  a  legal  right 
to  do, — the  fact  that  it  may  be  actuated  by  an  improper  motive  does 
not  render  it  unlawful."  In  this  case  the  defendant,  an  officer  in 
a  retail  lumbermen's  association,  was  about  to  send  out  circulars 
to  the  members  of  the  association  telling  them  that  under  the  rules 
of  the  association  they  should  not  deal  with  the  plaintiff.  The  de- 
fendant's motive  was  to  punish  the  plaintiff,  a  wholesale  lumber 
merchant,  for  selling  directly  to  a  consumer  rather  than  through 
a  member  of  the  association,  and  by  the  defendant's  punishment 
deter  other  wholesalers  from  selling  directly  to  consumers.  The 
injunction  asked  for  by  the  plaintiff  was,  as  is  indicated  by  the 
opinion  quoted,  denied.41  Justice  Mitchell  cited  in  favor  of  his 
view  the  opinion  of  Chief  Justice  Appleton  of  Maine  in  Heywood 
v.  Tillson,42  in  which  that  judge  declares,  that  the  defendant's  act 
being  legal,  "he  cannot  be  sued  for  mere  ill-will."  The  apparent 
motive  of  the  defendant  in  Hcyivood  v.  Tillson  was  either  ill-will 
due  to  a  past  affront,  or  improvement  in  the  moral  efficiency  of  his, 

38  (1854)   19  Mo.  583,  at  p.  589. 

'a'Cf.  Ertz  v.  Produce  Exchange   (1000)   79  Minn.   140. 

40 (1893)   54  Minn.  223,  233. 

41The  opinion  of  Mitchell.  J.,  is  in  effect  overruled  by  Ertz  v.  Produce 
Exchange  (1900)  79  Minn.  140.  The  facts  of  the  two  cases  are  "distin- 
guished" by  the  court,  but  motive  is  treated  as  the  deciding  factor  in  the 
later  case.  To  the  same  effect;  see  Olive  v.  Van  Patten  (1894)  7  Tex. 
Civ.  App.  630. 

42  (1882)   75  Me.  225,  234- 
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the  defendant's,  employes.  The  act  of  which  the  plaintiff  com- 
plained was  a  notice  posted  by  the  defendant  warning  his  em- 
ployes, that  if  they  rented  the  plaintiff's  house  the  defendant  would 
discharge  them.  We  also  find  Chief  Justice  Parker,  in  National 
Association  v.  Gumming,*3  deprecating  the  tendency  which  he 
observes  to  regard  motive  as  an  element  in  determining  a  ques- 
tion of  alleged  tort.  In  the  case  before  him  the  defendants  had 
caused  the  plaintiffs'  discharge  by  notifying  their  employers,  that 
unless  the  employers  discharged  the  plaintiffs  their  other  employes, 
members  of  a  rival  labor  union  to  that  which  the  plaintiffs  belonged, 
would  leave  their  employ.  The  court  held  that  the  defendants  had 
not  acted  unlawfully.  The  immediate  motive  of  the  defendants 
in  this  case  was  to  secure  for  the  members  of  their  organization 
a  monopoly  of  the  trade.  The  ultimate  motive  was  in  part  to 
secure  their  own  economic  advancement  and  in  part  to  improve 
the  conditions  of  labor  in  the  trade.44 

The  general  trend  of  authority  in  this  country,  however,  as 
expressed  in  the  trade  and  labor  cases,  is  to  regard  motive  as  an 
element  affecting  the  question  of  the  defendant's  liability.  The 
leading  case  is  Walker  v.  Cronin.45  This  was  a  civil  suit  for 
damages  for  interference  in  the  business  relations  of  the  plaintiff, 
a  manufacturer,  and  his  employes.  The  first  count  in  the  plain- 
tiff's declaration  set  forth  that  the  defendant  and  others  did, 
"without  justifiable  cause,  molest,  obstruct  and  hinder  the  plaintiff 
from  carrying  on  said  business  *  *  *  and  wilfully  persuaded 
and  induced  a  large  number  of  persons  who  were  in  the  employ 
of  the  plaintiffs  as  bottomers  of  boots  and  shoes  as  aforesaid, 
and  others  who  were  about  to  enter  into  the  employment  of  the 
plaintiffs  and  who  were  skilled  in  the  art  of  bottoming  boots  and 
shoes,  to  leave  and  abandon  the  employment  of  the  plaintiffs, 
without  their  consent  and  against  their  will."  46  The  court  thought 
that  the  plaintiff  stated  a  cause  of  action.  Justice  Wells,  after 
stating  the  substance  of  the  count  says : 

43  (1902)   170  N.  Y.  315.  326. 

"For  cases  contra  to  National  Association  v.  dimming  on  identical 
facts;  see  Plant  v.  Woods  (1900)  176  Mass.  492,  and  Erdman  v.  Mitchell 
(1903)  207  Pa.  79. 

"(1871)    107  Mass.  555. 

"Ibid.  pp.  556,  557- 
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"This  sets  forth  sufficiently  (i)  intentional  and  wilful  acts  (2) 
calculated  to  cause  damage  to  the  plaintiffs  in  their  lawful  business 
done  with  the  unlawful  purpose  to  cause  such  damage  and  loss, 
without  right  or  justifiable  cause  on  the  part  of  the  defendant 
(which  constitutes  malice),  and  (4)  actual  damage  or  loss  result- 
ing."« 

It  is  first  to  be  observed  that  Justice  Wells  here  uses  the  word 
malice  in  a  sense  which  we  have  not  before  noted.  We  find  the 
same  use  in  the  opinion  of  Mr.  Justice  North  in  Allen  v.  Flood}6 
The  latter  says :  "A  malicious  act  has  been  described  in  hundreds 
of  cases,  both  civil  and  criminal,  as  a  wrongful  act  done  inten- 
tionally without  just  cause  and  excuse."  So  also  Justice  Bowen 
in  Steamship  Company  v.  McGregor  says,  speaking  of  acts  which 
cause  harm :  "Such  intentional  action  when  done  without  just  cause 
and  excuse  is  what  the  law  calls  a  malicious  wrong."  49 

Malice  as  denoting  an  absence  of  legal  excuse  has  no  connec- 
tion with  that  word  as  used  in  common  speech.  It  does  not  even 
imply  that  the  defendant's  motive,  not  to  say  his  malicious  motive 
in  the  ordinary  sense  of  that  term,  has  anything  to  do  with  liability. 
It  would  appear,  however,  that  the  popular  use  of  the  term  has 
had  an  effect.  Those  who  say  with  Justice  Wells  that  a  man  is 
liable  for  the  harm  he  does  if  he  does  it  maliciously,  meaning  by 
malice  without  legal  excuse,  naturally  turn  to  the  defendant's 
motive  as  at  least  one  of  the  elements  on  which  the  existence  of  a 
"legal  excuse"  depends.  Thus  in  Walker  v.  Cronin  Justice  Wells 
states  that  the  defendant's  motive  may  be  the  deciding  factor  in 

"Ibid.  562. 

48  [1898]  A.  C.  40. 

49(i889)  23  Q.  B.  D.  613.  There  is  a  difference,  however,  between 
Justice  North,  Justice  Wells  and  Justice  Brown,  in  the  way  they  regard  a 
question  of  alleged  tort,  though  both  use  the  word  malice  as  denoting  an 
absence  of  just  cause  and  excuse.  The  difference  between  the  judges  is  as  to 
what  constitutes  prima  facie  liability  in  tort.  To  Justice  Wells  harm  to  the 
plaintiff  knowingly  inflicted  by  the  defendant  is  sufficient;  to  Justice  North 
the  act  which  inflicts  the  harm  must  have  the  element  of  unlawfulness  for 
he  adds :  "The  element  of  wrongfulness  is  essential,  and  an  act  which  ex 
hypothesi  is  not  wrongful  or  tortious  cannot  in  accurate  legal  phraseology- 
be  a  malicious  act."  Justice  Bowen  on  this  question  takes  the  same  posi- 
tion as  the  American  judge.  He  says:  "Now,  intentionally  to  do  that 
which  is  calculated  in  the  ordinary  course  of  events  to  damage  and  which 
does,  in  fact,  damage  another  in  that  other  person's  property  or  trade,  is 
actionable  if  done  without  just  cause  and  excuse." 
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the  question  of  his  liability.  While  he  would  not  protect  a  person 
from  harm  to  his  business  through  competition,  he  would  protect 
him  from  "wanton  interference,  disturbance  and  annoyance."  51 

The  way  in  which  the  question  presents  itself  tends  to  bring 
about  this  result.  In  the  English  opinions  in  which  malice  and 
motive  were  expressly  disregarded  it  is  evident  that  the  fact  that 
the  defendant  has  knowingly  acted  so  as  to  injure  the  plaintiff  does 
not  of  itself  produce  a  mental  presumption  of  the  defendant's 
liability.  If,  therefore,  there  is  nothing  raising  the  presumption 
of  lability  in  the  method  by  which  the  harm  has  been  inflicted, 
the  question  whether  motive  is  or  is  not  to  be  considered  presents 
itself  in  the  following  form :  Can  a  bad  motive  make  a  legal  act 
illegal?  To  justice  Wells,  however,  the  defendant,  having  know- 
ingly caused  the  harm,  is  liable  unless  he  can  show  a  legal  excuse. 
To  him,  therefore,  the  question  is  whether  the  character  of  a  man's 
purpose  should  ever  be  taken  into  consideration  to  show  that  he 
had  a  legal  excuse  for  the  harm  which  he  has  caused  the  plaintiff, 
and  for  which  he  would  otherwise  be  liable?  This  question,  as 
we  have  seen,  he  unhesitatingly  answered  in  the  affirmative.  This 
opinion  has  been  followed  by  Judge  Taft  in  Moores  v.  The  Brick- 
layers' Union,52  and  by  the  Supreme  Court  of  Texas  in  Deis  v. 
Win  free.53  In  this  last  case  the  court  hold,  that  a  man  will  or 
will  not  be  liable  according  to  his  motive,  if  he  has  persuaded  with 
effect  another  to  stop  dealing  with  the  plaintiff.  While  it  is  ad- 
mitted that  a  person  may  have  an  absolute  right  to  refuse  to  have 
business  relations  with  any  other  person,  though  the  refusal  may 
be  based  on  whim  or  malice,  it  is  affirmed  that  this  privilege  must 
be  limited  to  the  person  asserting  the  right.  "It  is  not  equally 
true,"  says  Justice  Henry,  ''that  one  person  may  from  such  motives 
influence  another  to  do  the  same  thing."54     In  Macauley  v.  Tier- 

"(1871)   107  Mass.  555,  564. 

62  (1889)  23  Ohio  Wk.  Bui.  48. 

63(i8qi)   80  Tex.  400. 

M(i89i)  80  Tex.  404.  This  case  and  the  language  quoted  is  expressly  fol- 
lowed in  Olive  v.  Van  Patten  (1894)  7  Tex.  Civ.  App.  630,  636.  The 
facts  in  this  last  case  were  almost  identical  with  those  in  Bohn  Manu- 
facturing Co.  v.  Hollis  (1893)  54  Minn.  223.  As  in  that  case  the  plaintiff 
was  a  wholesale  lumber  dealer,  and  the  defendants  officers  of  a  retail  lum- 
bermen's association.     The   defendants  were  sending  out  circulars  to  their 
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iic\,:,r'  the  Supreme  Court  of  Rhode  Island  hold  that  a  commercial 
motive,  the  desire  for  economic  advancement,  is  a  legal  excuse  for 
a  boycott.  The  courts  which  hold  that  a  boycott  is  illegal  may  be 
regarded  as  doing  so  not  because  they  disregard  motive,  but  be- 
cause they  regard  the  motive  of  self-advancement,  though  laud- 
able, as  not  sufficient  to  excuse  harm  produced  by  economic  pres- 
sure on  the  customers  of  rivals  or  employers.56  In  Mattison  v. 
Lake  Shore  and  Michigan  Southern  Railway  Company?1  the  Court 
of  Common  Pleas  of  Lucas  County,  Ohio,  held  a  declaration  good 
which  set  forth  that  the  defendant  company  had  conspired  with 
others  to  "blacklist''  the  plaintiff,  a  former  employe.  In  this  case 
the  court  apparently  regarded  the  motive  of  the  defendant  as  a 
determining  factor.58  So  also,  in  the  case  of  Ertz  v.  Produce  Ex- 
change59 the  Supreme  Court  of  Minnesota  overruled  a  demurrer 
to  a  declaration,  that  one  defendant,  the  Produce  Exchange,  con- 
spired with  the  other  defendants,  and  "did  maliciously  solicit  and 
procure  from  all  its  co-defendants,  and  each  of  them,  and  from 
many  other  persons  to  the  plaintiff  unknown,  an  agreement  not 
to  sell  to,  or  buy  from,  plaintiff  *  *  *."  They  distinguish  the 
case  from  Bohn  Manufacturing  Company  v.  Hollis,60  because  in 
the  former  case  the  defendants  had  legitimate  interests  to  protect, 
while  in  the  case  before  them  it  is  expressly  alleged  that  the  com- 
bination "was  for  the  sole  purpose  of  injuring  the  plaintiff's  busi- 
ness." 61     The  apparent  position  taken  in  these  cases  which  follow 

own  members  in  accordance  with  their  by-laws  asking  them  not  to  deal 
with  the  plaintiffs,  as  the  plaintiffs  had  violated  a  ride  of  the  defendants' 
association  in  selling  directly  to  a  consumer.  In  the  Texas  case,  however, 
the  defendants  were  also  sending  the  circular  to  other  persons  not  mem- 
bers of  their  association.  The  court  thought  the  plaintiff  had  a  cause  of 
action.  Compare  International  and  Great  Northern  Ry.  Co.  v.  Greenwold 
(1893)  2  Tex.  Civ.  App.  76,  80. 

6S(i8o5)   19  R-  I-  255.  260. 

r'"A  collection  of  the  cases  in  law  and  in  equity  in  which  a  "boycott" 
has  been  held  a  tort  will  be  found  in  the  author's  notes  to  the  leading  case 
of  Casey  v.  Cincinnati  Typo.  Union  (1891)  45  Fed.  135,  printed  in  his 
Cases  on  Restraint  of  Infringement  of  Incorporeal  Rights,  pp.  241-247. 

:T(i895)  3  Ohio  Sup.  &  C.  P.  Decs.  526,  527. 

''"It  must  be  admitted,  however,  that  the  opinion  is  not  entirely  clear. 

"'(igoo)   79  Minn.  140. 

60 (1893)   54  Minn.  223,  supra. 

"'(1900)  79  Minn.  144,  145. 
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Walker  v.  Cronin  is  well  summed  up  by  Justice  Hammond  in  Plant 
v.  Woods,  a  case  identical  with  National  Association  v.  Cumming, 
when  he  says,  referring  to  the  opinions  expressed  by  the  majority 
of  the  House  of  Lords  in  Allen  v.  Flood  to  the  effect  that  motive 
should  not  be  taken  into  consideration : 

"If  the  meaning  of  this  and  similar  expressions  is  that  where 
a  person  has  a  lawful  right  to  do  a  thing  irrespective  of  his  motive, 
his  motive  is  immaterial,  the  proposition  is  a  mere  truism.  If, 
however,  the  meaning  is  that  where  a  person  if  actuated  by  one 
motive,  has  a  lawful  right  to  do  a  thing,  the  act  is  lawful  when 
done  under  any  conceivable  motive  *  *  *  the  proposition  does 
not  commend  itself  to  us  as  either  logically  or  legally  accurate."  82 

The  conclusion  then  from  an  examination  of  the  trade  and 
labor  cases  in  this  country  is,  that  though  there  are  cases  to  the 
contrary,  the  rule  is  to  consider  the  motive  of  the  defendant  as  a 
factor  in  determining  the  question  of  his  liability  for  the  harm 
which  his  act  has  caused  the  plaintiff. 

As  stated  in  the  first  part  of  this  paper,  it  is  no  part  of  the 
present  object  of  the  writer  to  discuss  whether  motive  should  or 
should  not  be  considered  in  cases  of  alleged  tort.  There  is,  how- 
ever, one  fact  which  may  with  advantage  be  pointed  out.  We  have 
seen  that  most  judges,  who  take  the  position  that  motive  in  the 
sense  of  purpose  should  be  taken  into  consideration  also  start  with 
the  proposition,  that  if  the  natural  consequences  of  the  defendant's 
act  was  the  harm  of  which  the  plaintiff  complains,  the  defendant 
is  liable  unless  he  can  show  legal  excuse.  Thus  the  harm  to  the 
plaintiff,  if  it  is  a  natural  consequence  of  the  defendant's  act,  is 
a  consequence  of  the  defendant's  act  which,  according  to  the  view 
indicated,  is  taken  into  consideration  in  determining  the  defend- 
ant's liability.     But,  if  one  natural  consequence  of  the  defendant's 

62(igoo)  176  Mass.  492,  499.  It  is  interesting  to  note  that  while  Justice 
Holmes  in  this  case  agrees  with  the  majority  of  the  court  in  thinking  that 
motive  should  be  taken  into  consideration,  in  deciding  whether  the  defend- 
ants had  or  had  not  a  legal  justification  for  their  acts,  he  differs  from  a 
majority  in  believing  that  the  immediate  object  of  the  defendants'  acts, 
which  was  to  force  out  of  existence  a  rival  union,  was  a  justification  for 
the  harm  done  the  plaintiffs  by  the  economic  pressure  brought  to  bear  on 
the  employers  to  effect  the  plaintiffs'  discharge.  He  takes  this  position 
because  he  believes  that  monopoly  of  labor  in  a  particular  trade  by  one 
trade  union  is  necessary  to  effect  the  improvement  of  the  laborers  as  a 
class,  and  is,  therefore,  an  object  tending  to  excuse  the  defendants.  Ibid. 
p.  504.  Note  also  opinion  of  Justice  Holmes  in  May  v.  Wood  (1898) 
172  Mass.  11,  14,  15,  and  his  opinion  in  Vegelahn  v.  Gunter  (1896)  167 
Mass.  92,  104. 
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act  is  taken  into  consideration  to  determine  the  question  of  his 
liability,  why  not  all  other  natural  consequences?  And  if  we 
should  take  into  account  all  the  natural  consequences  of  the  act, 
may  it  not  be  asked  what  difference  should  it  make  that  the  de- 
fendant desired  those  consequences  or  did  not  desire  them?  In 
other  words,  what  difference  should  it  make  that  a  particular  con- 
sequence was  or  was  not  the  motive  of  the  defendant?  Again,  if 
the  only  consequence  of  an  act  is  harm  to  another,  should  the 
law  in  any  case  determine  the  actor's  liability  to  the  injured  person 
by  the  pleasure  or  pain  which  he,  the  actor,  obtained  from  con- 
templating the  harm  he  had  caused?  If  this  should  not  be  taken 
into  consideration,  it  means  that  malice  in  the  sense  of  ill-will 
should  have  no  effect  on  the  defendant's  liability.63 

In  most  cases  there  are  not  any  natural  consequences  of  the 
defendant's  act,  except  perhaps  the  harm  to  the  plaintiff,  which 
are  not  the  desired  results  of  that  act.  This  is  true  of  all  the  trade 
and  labor  cases  falling  under  the  class  which  we  have  discussed. 
In  these  cases,  it  does  not  make  any  difference  in  the  legal  result 
whether  one  takes  into  account  motive  in  the  sense  of  purpose, 
or,  disregarding  motive,  looks  at  all  the  natural  consequences  of 
what  the  defendant  did.  All  the  cases  which  have  been  cited  in 
which  motive  was  regarded  as  material,  would  have  been  decided 
the  same  way  had  motive  been  disregarded,  but  the  consequences 
of  the  defendant's  act  considered.  When,  however,  we  have  a 
case  in  which  some  of  the  consequences,  though  not  desired,  are 
nevertheless  a  natural  result  of  the  act,  there  may  be  and  probably 
will  be  a  different  legal  conclusion  reached  in  accordance  with 
whether  we  regard  motives  or  consequences  as  the  factor  to  be 
examined  in  determining  the  defendant's  liability.  So  also  in 
cases  where  the  natural  consequences  of  the  defendant's  act  taken 
as  a  whole  would  excuse  the  defendant  for  the  harm  he  has  done 
the   plaintiff,    the   court   may   hold    the    defendant   liable    or    not 

630f  course  the  natural  consequence  of  an  act  does  not  have  to  have 
actually  occurred  to  be  taken  into  consideration.  Just  as  a  man  is  not 
liable  for  accident,  that  is  harm  which  is  not  the  natural  consequence  of  his 
act,  so  the  mere  fact  that  an  accident  has  deprived  an  act  of  one  of  its 
natural  consequences,  should  not  deprive  the  defendant  of  the  legal  excuse 
which  that  consequence,  had  it  occurred,  would  have  given  him. 
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according  as  to  whether  malice  in  the  sense  of  ill-will  is  con- 
sidered as  affecting  liability. 

We  have  so  far  spoken  of  motive  as  meaning  immediate  not 
ultimate  motive;  of  consequence  as  meaning  immediate  not  ulti- 
mate consequence.  Ultimate  motive  is,  as  we  have  stated,  the 
desired  result  which  the  actor  expects  to  bring  about,  not  by  the 
act  which  caused  the  harm  for  which  the  plaintiff  seeks  redress, 
but  the  result  which  is  to  be  brought  about  by  further  acts  on  the 
part  of  the  defendant.  There  is  no  positive  evidence  in  any  trade 
and  labor  case  that  courts  ever  regard  the  ultimate  motives  of  the 
defendant  as  something  which  should  effect  the  question  of  his 
liability.64 

It  would  appear  that  there  is  no  justification  for  looking  be- 
yond the  immediate  motive  of  the  actor  when  investigating  his 
liability  for  the  harm  caused  by  his  act,  though,  of  course,  the 
ultimate  motive  may  often  be  important,  to  those  who  take  into 
consideration  the  immediate  motive,  as  indicating  the  real  immedi- 
ate motive  of  the  actor.  For  the  private  law  in  questions  of  tort 
to  take  into  consideration  ultimate  motives  would  be  as  if  the 
criminal  law  should,  in  extenuation  of  an  actual  killing,  take  into 
account  the  fact  that  the  slayer  intended  to  advance  himself  in 
business  by  securing  the  deceased's  trade. 

Wm.  Draper  Lewis. 
University  op  Pennsylvania. 


"There  is  room  for  argument  that  Justice  Bowen  in  Steamship  Co.  v. 
McGregor  (1889)  23  Q.  B.  D.  614,  615,  and  Justice  Holmes  in  his  dissent- 
ing opinion  in  Plant  v.  Woods  (1900)  176  Mass.  504,  take  into  account  the 
ultimate  motive  of  the  defendants  to  advance  themselves  economically  as  a 
justification  for  the  harm  which  they  inflicted  on  the  plaintiffs.  The  writer 
does  not  believe  that  this  conclusion  should  be  drawn  from  either  opinion. 
Justice  Holmes,  for  instance,  regards  the  desire  of  the  defendants  to  have 
but  one  union  in  the  trade  as  a  laudable  purpose,  and  as  such  a  justification 
for  the  defendants'  act.  It  is  this  laudable  purpose,  the  immediate  motive, 
which  he  considers,  though  he  comes  to  the  conclusion  that  it  is  a  laudable 
purpose  because  the  condition  of  the  worker  can  be  improved  most  effect- 
ively through  united  effort. 


THE  LEGAL  NATURE  OF   INTERNATIONAL 

LAW. 

International  Law — to  use  Bentham's  innovation  of  1789, 
which  has  found  favor  with  public,  instead  of  the  older  and  more 
expressive  term,  Law  of  Nations — has  been  variously  denounced 
and  praised  as  international  morality  or  ethics ;  international 
courtesy  or  convention  in  the  social  sense  of  the  word ;  comity 
as  distinguished  from  rule  of  law,  or  merely  and  finally  as  the 
foreign  policy,  such  as  the  "Monroe  Doctrine,"  which  at  a  par- 
ticular time  happens  to  catch  the  fancy  of  nations.  If  admitted 
as  law  in  general  or  as  possessing  some  of  the  elements  of  ordi- 
nary municipal  law,  the  principle  that  pinches  is  declared  not  to 
be  law  and  to  have  no  binding  force  whatever,  because  there  is 
no  Supreme  Court  of  Nations  in  which  the  dispute  may  be  liti- 
gated and  no  sheriff  to  execute  the  decree,  supposing  that  one  had 
actually  been  delivered.  But  the  judgment  of  a  municipal  court 
is  not  self -executing,  as  for  instance,  when  President  Jackson 
stamped  his  foot  saying,  "John  Marshall  has  made  the  decision, 
now  let  him  execute  it!"  The  executive  officer  of  the  court,  the 
sheriff  or  marshal  did  not  enforce  it,  and  that,  forsooth,  changed 
the  nature  of  the  transaction !  Suppose  the  sheriff  meets  resist- 
ance in  performing  the  mandate  of  the  court,  the  armed  force  of 
the  nation  may  be  called  upon  and  in  final  result  the  nation  is  in 
the  field.  Now  suppose  a  nation  declares  that  a  principle  of  in- 
ternational law  has  been  violated  and  the  demand  for  reparation 
is  refused,  war  ensues,  and  the  Field-Marshal  is  no  less  a  person 
than  the  sheriff.  It  is  submitted  that  the  mere  form  of  the  sanction 
is  immaterial,  and  that  the  nature  of  law  cannot  well  depend  upon 
the  whim  or  ability  of  a  sheriff,  or  the  mere  success  or  failure  of 
an  army  in  the  field.  If  the  principle  is  binding  at  all — that  is,  if 
nations  admit  that  a  principle  binds  them,  it  is  of  no  great  moment 
whether  the  force  is  moral,  ethical  or  physical.  It  does  not  make 
much  difference  in  the  end  to  the  criminal,  nor  the  rest  of  man- 
kind whether  the  offender  has  his  neck  broken  or  is  electrocuted, 
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provided  death  results.  It  seems,  therefore,  unscientific,  if  not 
positively  absurd,  to  make  the  essence  of  a  thing  depend  upon  a 
mere  form  of  punishment. 

But  the  question  is  after  all  a  quibble  of  words — a  mere 
wortstreit — as  the  Germans  aptly  phrase  it ;  for  if  modern  civilized 
nations  agree  to  regard  a  body  of  rules  and  regulations  as  binding 
them  in  their  mutual  dealings  and  punish  infractions  of  this  code 
by  embargo,  reprisals,  retorsions,  pacific  blockades  and  war,  it 
would  seem  that  the  sanction,  that  is  the  penalty  predicated  upon 
the  element  of  force  demanded,  is  present.  The  difference  of 
origin  and  form  is  merged  in  the  result.  For  instance,  an  act  of 
Congress  is  the  joint  product  of  House  of  Representatives,  Senate 
and  President  (supposing  he  approves  it,  or  it  becomes  a  law  over 
his  veto  or  without  his  action)  ;  a  treaty  is  the  act  of  the  President 
and  two-thirds  of  the  Senators  present.  There  is  indeed  a  dif- 
ference in  the  origin  and  the  stages  through  which  law  and  treaty 
pass ;  but  the  Constitution  ascribes  to  the  treaty  the  force  of  law, 
saying  in  effect  that  the  treaty  so  acted  upon  is  law,  the  law  of 
the  land,  in  precisely  the  same  sense  that  an  act  of  Congress 
is  law.1 

If,  therefore,  nations  regard  a  principle  as  binding  as  a  law 
which  would  seem  not  to  be  a  law  without  this  consent,  express  or 
implied,  as  evidenced  by  usage  and  custom,  such  principle  cer- 
tainly does  have  the  force  of  law,  although  it  may  differ  widely 
in  its  origin  from  the  municipal  law,  just  as  a  treaty  differs  in 
formation  from  an  ordinary  act  of  Congress. 

The  simple  but  forcible  illustration  of  Abbe  Galliani  in  main- 
taining a  First  Cause  as  against  the  doctrine  of  chance  is  clearly 
in  point.  There  is — to  paraphrase  rather  than  to  quote  him 
literally — nothing  strange  in  a  man's  throwing  double  sixes  once ; 
if  he  throws  them  two  or  three  times  in  succession,  the  transac- 
tion becomes  a  trifle  suspicious ;  but  if  he  throws  double  sixes 
every  time,  the  inevitable  conclusion  in  the  mind  of  every  reason- 
able and  thinking  person  is  that  the  dice  are  loaded.  Now,  if 
nations  enforce  a  given  tenent  of  international  law  as  law  every 
time  it  comes  into  play,  it  must  surely  be  because  it  is  law  and 

'Article  III.  Sec.  2.  Foster  &  Elam  v.  Neilson  (1829)  2  Pet.  253,  314; 
Wunderle  v.  Wunderle  (1893)  x44  HI.  4°:  Whitney  v.  Robertson  (1887) 
124  U.  S.  190;  Geofroy  v.  Riggs  (1889)  133  U.  S.  258.  And  see  generally 
Butler's  Treaty-Making  Power  of  the  United  States. 
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binding,  and  if  the  accepted  definition  of  municipal  law  does  not 
include  this  law  of  nations,  everywhere  existent  in  modern  civi- 
lized life,  enforceable  and  enforced  as  law,  something  must  be  the 
matter  with  the  accepted  conception  of  law. 

The  early  English  authorities  accepted  the  law  of  nations  as 
law  in  the  concrete,  and  administered  it  in  courts  of  justice  and 
common  law,  whenever  a  case  arose  in  a  court  necessarily  in- 
volving a  question  of  International  Law.  The  statement  of  Sir 
William  Blackstone  may  be  taken  as  summing  up  the  view  of  the 
bench  and  bar  in  his  day.  In  a  passage  of  his  Commentaries,  not 
so  well  known  as  it  should  be,  the  learned  expounder  of  the  Laws 
of  England  says : 

"The  Law  of  Nations  (whenever  any  question  arises  which  is 
properly  the  object  of  its  jurisdiction  is  here  [England]  adopted 
by  its  full  extent  by  the  common  law,  and  is  held  to  be  a  part  of 
the  law  of  the  land."  2 

But  it  is  highly  probable  that  the  judges  before  whom  these 
cases  came  contented  themselves  with  administering  the  law  as 

Commentaries,  Book  IV,  Chap.  5,  p.  67.  The  view  thus  expressed 
was  not  original  with  Blackstone.  It  was  simply  a  digest  of  the  various 
cases  decided  before  and  during  his  time  in  courts  of  justice.  See  Buvot 
v.  Barbut  (1736)  Talbot's  Cases  281,  in  which  Lord  Talbot  held  that: 
"the  laws  of  nations  in  its  full  extent,  was  part  of  the  land  of  England."  To 
the  same  effect,  see  also  Triquet  v.  Bath  (1764)  3  Burr.  1478;  Heathfield  v. 
Chilton  (1767)  4  id.  2015  per  Lord  Mansfield,  C.  J.  Blackstone  had  been 
of  counsel  in  the  case  of  Triquet  v.  Bath,  so  that  he  spoke  as  one  having 
authority. 

It  may  not  be  without  interest  to  note  that  Sir  Robert  Phillimore, 
likewise  commentator  and  judge  of  wide  experience,  says  briefly  in  con- 
firmation of  Blackstone :  "In  England  it  has  always  been  considered  as 
a  part  of  the  law  of  the  land."  "Commentaries  on  International  Law," 
Vol.  1.  p.  78. 

The  contrary  was  held  by  a  majority  of  one  in  Regina  v.  Keyn  (1876) 
L.  R.  2  Ex.  Div.  63.  To  overrule  this  decision  and  make  the  laws  of 
England  conform  to  the  law  of  nations,  the  declaratory  act  of  41  &  42  Vict, 
c.  73  was  passed  within  two  years  of  this  discredited  and  universally 
criticised  judgment.  The  important  part  of  the  act  for  the  purposes  of 
this  article  is  as  follows:  "The  territorial  waters  of  her  Majesty's  domin- 
ions, in  reference  to  the  sea,  means  such  part  of  the  sea  adjacent  to  the 
coast  of  the  United  Kingdom,  or  the  coast  of  some  other  part  of  her 
Majesty's  dominions,  as  is  deemed  by  International  Law  to  be  within  the 
territorial  sovereignty  of  her  Majesty."  The  preamble  declares  that  "the 
rightful  jurisdiction  of  her  Majesty  *  *  *  extends  and  has  always  ex- 
tended" over  such  bodies  of  water. 

Sir  Henry  Maine's  comment  follows:  "In  one  celebrated  case  [Regina 
i:  Keyn],  only  the  other  day,  the  English  judges,  though  by  a  majority  of 
one  only,  founded  their  decision  on  a  very  different  principle,  and  a  Special 
Act  of  Parliament  was  required  to  re-establish  the  authority  of  Interna- 
tional Law  on  the  footing  on  which  the  rest  of  the  world  had  placed  it". 
("International  Law,"  pp.  38  et  seq.). 
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they  found  it,  and  that  they  troubled  themselves  but  little  if  at 
all  with  the  question  whether  the  principle  of  law  correctly  ap- 
plied in  the  concrete  should  be  regarded  as  law  in  the  abstract. 
It  is  doubtful  whether  such  a  question  would  have  interested  them 
because  there  was  very  little  English  authority  in  existence  and 
practically  no  discussion  of  moment  or  importance.  Indeed  Lord 
Talbot  "argued  and  determined  from  *  *  *  the  authority  of 
Grotius,  Barbeyrac,  Binkershoek,  Wiquefort,  &c. ;  there  being  no 
English  writer  of  eminence  upon  the  subject."  3 

The  appearances  of  Bentham,  however,  and  the  rigorous  ex- 
amination to  which  he  subjected  law  in  the  concrete  led  to  a 
careful  examination  of  the  underlying  reason  of  the  law  in  gen- 
eral and  its  essential  elements.4  If  the  law  or  principle  of  law, 
stood  this  searching  and  narrow  analysis,  for  the  element  of  his- 
torical growth  was  discarded  or  neglected,  the  law  was  admitted  to 
his  category  of  laws  properly  so-called.  If  it  lacked  one  or  more 
of  these  elements  it  was  not  law,  at  least  not  perfect  law  in  his 
system.  The  law  of  nations  which  he  preferred  to  call  Interna- 
tional Law,  was  submitted  to  this  analytical  test  and  was  found 
wanting. 

"The  nature  of  the  case,"  he  says,  "does  not  admit  of  any 
judicial  methods,  any  regular  procedure  *  *  *.  A  treaty  be- 
tween two  nations  is  an  obligation  which  cannot  possess  the  same 
force  as  a  contract  between  two  individuals.  The  customs  which 
constitute  what  is  called  the  laiv  of  nations,  can  only  be  called  laws 
by  extending  the  meaning  of  the  term,  and  by  metaphor.  These 
are  laws,  the  organization  of  which  is  still  more  defective  and  in- 
complete than  that  of  political  law."5 

'Quoted  from  the  opinion  of  Lord  Mansfield  in  Triquet  V.  Bath  (1764) 
3  Burr.  1478,  because  Lord  Mansfield  says :  "I  was  of  counsel  in  this 
case  [before  Talbot]  and  have  a  full  note  of  it." 

4"Bentham  was  the  first  English  writer  who  viewed  law  as  a  whole 
or  criticised  English  law  as  a  system.  He  was  the  first  to  test  English  law 
by  a  logical  standard."  (F.  C.  Montague  in  the  introduction  to  his  admir- 
able edition  of  Bentham's  "Fragment  on  Government,"  p.  20).  The  "Frag- 
ment on  Government" — a  searching  and  withering  examination  of  Black- 
stone's  legal  philosophy — appeared  in  1776,  and  the  "Introduction  to  Prin- 
ciples of  Morals  and  Legislation"  in  1789.  This  latter  is  perhaps  his 
greatest  work,  and  is  at  once  the  clearest  exposition  of  the  principle  of 
utility  and  the  most  concise  and  readable  statement  of  his  chief  principles. 
For  a  sympathetic  and  adequate  account  of  Bentham,  see  Sir  Leslie 
Stephen,  "English  Utilitarians,"  Vol.  I,  devoted  entirely  to  Bentham  and 
his  philosophy. 

°"View  of  a  Complete  Code  of  Laws,"  Chap,  iv,  works  (Bowring's 
editions,  Vol.  Ill,  p.  162). 
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While  this  negation  of  the  quality  of  law  to  international  law 
is  clear  and  explicit,  it  was  reserved  for  John  Austin6  to  formu- 
late the  objections  against  the  essentially  legal  nature  of  the  law 
of  nations  in  a  more  specific,  scientific  and  systematic  manner. 
Great  as  the  influence  of  Austin  and  his  school  has  been  and  is 
upon  legal  thought  in  England  and  America,  it  cannot  be  said  that 
master  and  pupil  have  fanned  into  flame  "the  gladsome  light  of 
jurisprudence."  On  the  contrary  they  have  rather  smothered  it 
so  far  as  international  law  is  concerned. 

"Society,"  says  Mr.  Austin,  "formed  by  the  intercourse  of 
independent  political  societies,  is  the  province  of  international  law, 
or  of  the  law  obtaining  between  nations.  For  (adopting  a  current 
expression)  international  law,  or  the  law  obtaining  between  na- 
tions, is  conversant  about  the  conduct  of  independent  political 
societies  considered  as  entire  communities  circa  negotia  et  causas 
gentium  integrarum.  Speaking  with  greater  precision,  interna- 
tional law,  or  the  law  obtaining  between  nations,  regards  the  con- 
duct of  sovereigns  considered  as  related  to  one  another. 

"And  hence  it  inevitably  follows,  that  the  law  obtaining  be- 
tween nations  is  not  positive  law :  for  every  positive  law  is  set  by 
a  given  sovereign  to  a  person  or  persons  in  a  state  of  subjection 
to  its  author.7  As  I  have  already  intimated,  the  law  obtaining  be- 
tween nations  is  law  (improperly  so  called)  set  by  general  opinion. 
The  duties  which  it  imposes  are  enforced  by  moral  sanctions :  by 
fear  on  the  part  of  nations,  or  by  fear  on  the  part  of  sovereigns, 

eFor  a  sketch  of  Austin,  see  Sir  Leslie  Stephen,  "English  Utilitarians," 
Vol.  Ill,  pp.  317-336. 

'Exception  might  well  be  taken  to  Austin's  contention  that  law  "is  set 
by  a  given  sovereign  to  a  person  or  persons  in  a  state  of  subjection  to  its 
author."  This  paper,  however,  is  chiefly  concerned  with  the  question  of 
sanction.     See  Salmond's  Jurisprudence,  Appendix  II,  p.  628-639. 

In  his  "Essays  on  Some  Disputed  Questions  of  International  Law" 
(2d  ed.)  Mr.  F.  J.  Lawrence  discusses  the  matter  in  detail  in  the  essay 
entitled  "Is  there  a  true  International  Law?" 

He  shows  that  Austin  only  examined  one  element  in  the  law,  namely, 
force,  to  the  exclusion  of  other  necessary  elements ;  that  the  idea  of  the 
sovereign  "imposing  law  is  true  of  but  one  stage  in  the  development  of 
law,  the  middle  period,  when  the  commands  of  a  sovereign  are  obeyed 
because  he  has  power  to  enforce  obedience  by  coercive  measures.  It  is 
not  absolutely  true  of  modern  England.  It  is  better  suited  to  the  kingdom 
of  William  the  Conqueror  than  to  the  kingdom  of  Victoria.  I  do  not 
assert  that  there  is  no  element  of  force  in  our  legal  notions  of  to-day,  but 
I  deny  that  it  is  the  chief  element."   (p.  20) 

He  quotes  with  approval  (p.  13)  the  definition  of  the  judicious  Hooker, 
who  says :  "They  who  are  thus  accustomed  to  speak  apply  the  name  of 
law  unto  that  only  rule  of  working  which  superior  authority  imposeth ; 
whereas  we,  somewhat  more  enlarging  the  sense  thereof,  term  every  kind 
of  rule  or  canon,  whereby  actions  are  framed,  a  law." 

See  especially  Sir  Henry  Maine's  "Early  History  of  Institutions," 
chapters  on  "Sovereignty,"  "Sovereignty  and  Empire,"  pp.  342-400. 

See  also  Westlake's  "Principles  of  International  Law,"  pp.  viii-ix. 
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of  provoking  general  hostility,  and  incurring  its  general  evils,  in 
case  they  shall  violate  maxims  generally  received  and  respected."3 

"But,"  says  Mr.  Austin  in  another  passage,  "a  so-called  law 
set  by  general  opinion  is  closely  analogous  to  a  law  in  the  proper 
signification  of  the  term.  And,  by  consequence,  the  so-called 
sanction  with  which  the  former  is  armed,  and  the  so-called  duty 
which  the  former  imposes,  are  closely  analogous  to  a  sanction  and 
a  duty  in  the  proper  acceptation  of  the  expressions."9 

Again : 

"The  so-called  law  of  nations  consists  of  opinions  or  senti- 
ments current  among  nations  generally.  It  therefore  is  not  law 
properly  so  called.  But  one  supreme  government  may  doubtless 
command  another  to  forbear  from  a  kind  of  conduct  which  the 
law  of  nations  condemns.  And,  though  it  is  fashioned  upon  law 
which  is  law  improperly  so  called,  this  command  is  a  law  in  the 
proper  signification  of  the  term.  Speaking  precisely,  the  com- 
mand is  a  rule  of  positive  morality  set  by  a  determinate  author. 
For,  as  no  supreme  government  is  in  a  state  of  subjection  to 
another,  the  government  commanding  does  not  command  in  its 
character  of  political  superior.  If  the  government  receiving  the 
command  were  in  a  state  of  subjection  to  the  other,  the  command, 
though  fashioned  on  the  law  of  nations  would  amount  to  a  positive 
law."10 

International  law  is  thus  according  to  Austin  clearly  a  mis- 
nomer, as  it  is  more  ethical  than  legal  in  its  nature.11 

It  is  and  from  the  nature  of  things  can  be  nothing  more  than 
positive  morality. 

"Grotius,  Puffendorf,  and  the  other  writers  on  the  so-called 
law  of  nations  *  *  *  have  confounded  positive  international 
morality,  or  the  rules  which  actually  obtain  among  civilized  na- 
tions in  their  mutual  intercourse,  with  their  own  vague  concep- 
tions of  international  morality  as  it  ought  to  be,  with  that  inde- 
terminate something  which  they  conceive  it  would  be,  if  it  con- 
formed to  that  indeterminate  something  which  they  call  the  law 
of  nature."12 

Another  and  final  quotation  shows  Mr.  Austin's  mature  and 
digested  view  of  the  matter: 

"Positive  morality,"  he  writes,  as  "considered  without  regard 
to  its  goodness  or  badness,  might  be  the  subject  of  a  science  closely 

8"The  Province  of  Jurisprudence  Determined,"  Vol.  I,  pp.  231-232. 
The  edition  referred  to  is  the  fourth  published  in  1873  under  the  editorship 
of  Robert  Campbell,  and  entitled  Lectures  on  Jurisprudence.  References 
to  "The  Lectures"  as  distinguished  from  "The  Province,"  are  denoted 
"Lectures"  with  the  appropriate  page. 

""The  Province,"  etc.,  Vol.  I,  p.  189. 

10"The  Province,"  etc.,  Vol.  I,  pp.  188-189. 

"Indeed  he  calls  it  "a  branch  of  ethics".    ("Lectures,"  Vol.  II,  p.  593). 

""The  Province,"  etc.,  Vol.  I,  p.  222. 
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analogous  to  jurisprudence.  I  say  'might  be' :  since  it  is  only  in 
one  of  its  branches  (namely,  the  law  of  nations  or  international 
law)  that  positive  morality,  as  considered,  without  regard  to  its 
goodness  or  badness,  has  been  treated  by  writers  in  a  scientific  or 
systematic  manner.  For  the  science  of  positive  morality,  as  con- 
sidered without  regard  to  its  goodness  or  badness,  current  or 
established  language  will  hardly  afford  us  a  name.  *  *  *  But, 
since  the  science  of  jurisprudence  is  not  unfrequently  styled  'the 
science  of  positive  law,'  the  science  in  question  might  be  styled 
analogically  'the  science  of  positive  morality.'  The  department  of 
the  science  in  question  which  relates  to  international  law  has 
actually  been  styled  by  von  Martens,  a  recent  writer  of  celebrity, 
'positives  oder  practisches  V  oik  err  edit' :  that  is  to  say,  'positive 
international  law,'  or  'practical  international  law.'  Had  he  named 
that  department  of  the  science  'positive  international  morality,' 
the   name   would   have   hit    its   import    with   perfect   precision."13 

Admitting  for  a  moment  Austin's  strictures,  it  is  evident  that 
a  great  deal  of  the  body  of  international  law  would  be  law  in  the 
strict  sense  of  the  term ;  for  a  nation  may  and  does  bind  itself 
by  treaty,  a  positive  agreement,  and  a  violation  of  rights  under 
the  treaty  would  lead  to  a  "command"  from  the  injured  state  to 
the  state  guilty  of  the  infraction.  It  would  likewise  seem  to  follow 
that  if  nations  should  recognize  a  custom  or  the  body  of  customs 
which  make  up  the  law  of  nations,  and  give  full  effect  to  this  cus- 

13"The  Province,"  etc.,  Vol.  I,  p.  177. 

An  objection  to  this  phraseology  is  admirably  pointed  out  by  Professor 
Westlake  : 

"Austin  indeed,  proposing  the  term  'positive  international  morality'  as 
the  substitute  for  international  law,  recognized  by  the  word  'positive' 
some  distinction  among  the  mutual  claims  of  states,  though  not  connect- 
ing it  clearly,  if  at  all,  with  the  general  conviction  and  exercise  of  or 
the  right  of  enforcement.  But  unless  it  be  recognized  that  the  distinction 
rests  on  that  basis  there  is  danger  on  the  one  hand  of  checking  the  progress 
of  mankind  by  depreciating  the  less  ripened  claims,  and  on  the  other  hand 
of  putting  claims  founded  only  in  sectional  or  individual  interest  on  a  par 
with  those  which  express  the  general  needs  of  the  international  society. 
The  late  Professor  Montague  Bernard  drew  attention  to  the  latter  of  these 
dangers  when  he  said  that,  'the  fallacy  suggested  by  the  phrase,  'interna- 
tional morality'  is  a  more  practically  mischievous  one  than  the  fallacy  sug- 
gested by  the  phrase  'international  law,'  because  the  temptation  to  over- 
strain legal  analogies  and  clothe  mere  opinions  indiscriminately  in  the  robe 
of  law  is  less  dangerous  than  the  contrary  tendency  to  degrade  fixed  rules 
into  mere  opinions'.  (Four  Lectures  on  Subjects  Connected  with  Diplo- 
macy, p.  171).  It  is  submitted  that  both  fallacies  may  be  avoided  if  we 
decline  to  treat  the  law  of  the  land  as  the  only  proper  kind  of  jural  law, 
for  then,  while  keeping  law  distinct  from  morality  we  shall  not  encourage 
an  undue  attribution  to  international  law  of  the  character  only  appropriate 
to  the  law  of  the  land".     ("Principles  of  International  Law,"  pp.  13-14). 
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torn,  when  rights  depending  upon  the  custom  arise  and  enforce 
through  municipal  courts  the  so-called  law,  that  the  principle  of 
decision  might  claim  in  such  a  case  the  epithet  of  law.  The  law 
administered  in  the  various  prize  courts  in  civilized  states  is  uni- 
versal, practically  identical,  and  is  enforced  by  process  of  court. 
Each  specific  instance  would  make  this  law,  at  least  for  the  pur- 
poses of  the  case,  municipal  law  and  the  sanction  required  by 
Austin's  definition  would  clearly  be  present.  Austin  would  indeed 
allow  the  quality  of  positive  law  to  these  various  instances ;  but 
he  maintains  that  the  law  so  applied  becomes  municipal  or  na- 
tional law  and  loses  the  character  of  international  law. 

He  would,  however,  permit  it  as  a  special  privilege  to  be  termed 
international,  although  in  legal  parlance  it  should  be  termed  na- 
tional, as  distinct  from  international.  If  it  be  supposed  that  a 
state  adopts  the  whole  body  of  what  is  variously  called  inter- 
national law,  or  law  of  nations,  and  incorporates  it  into  its  funda- 
mental constitution,  so  that  the  difference  between  the  origin  and 
form  be  merged  in  the  adjudications  of  the  courts,  as  is  the  case 
in  the  United  States,  where  our  courts  administer  it  as  the  law  of 
the  land,14  still  the  law  in  question  would  be  simply  municipal,  or 
at  most,  the  international  law  of  the  adopting  state.  For  in  the 
language  of  Mr.  Austin: 

"Each  State  may,  however,  adopt  an  international  law  of  its 
own ;  enforcing  that  law  by  its  own  tribunals,  or  by  its  military 
force,  (at  least)  as  against  other  nations."15 
It  would,  however,  be  law  in  the  strictest  sense  of  the  word. 

To  push  the  matter  to  extremes,  suppose  that  the  civilized 
world  should  adopt  one  and  the  same  uniform  code  and  establish 
courts  for  its  administration.  Would  not  the  result  be  a  common 
law  of  nations,  the  law  of  nations  so  called?  In  a  word,  Inter- 
national law? 

No,  says  Mr.  Austin : 

"If  the  same  system  of  International  Law  were  adopted  and 
fairly  enforced  by  every  nation,  the  system  would  answer  the  end 

"See  The  Paquete  Habana  v.  United  States  (1899)  175  U.  S.  677,  and 
an  article  entitled  "International  Law  in  Legal  Education,"  4  Columbia 
Law  Review,  pp.  409-419. 

15"The  Province,"  etc.,  Vol.  II,  p.  594- 
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of  law,  but,  for  want  of  a  common  superior,  could  not  be  called 
so  with  propriety.  If  courts  common  to  all  nations  administered 
a  common  system  of  International  Law,  this  system,  though  em- 
inently effective,  would  still,  for  the  same  reason,  be  a  moral  sys- 
tem. The  concurrence  of  any  nation  in  the  support  of  such 
tribunals,  and  its  submission  to  their  decrees,  might  at  any  moment 
be  withdrawn  without  legal  danger.  The  moral  system  so  admin- 
istered would  of  course  be  eminently  precise."16 

A  definition  which  denies  the  name  of  law  to  that  which  is  ad- 
ministered in  a  court  of  law  must  be  either  faulty  in  its  nature 
or  too  narrow;  for  to  ascertain  and  administer  the  law  of  the  land 
is  the  very  purpose  for  which  courts  of  justice  are  established. 
The  law  of  the  land  may  be  morally  as  well  as  legally  binding,  but 
the  court  administers  law,  not  morality,  unless,  indeed,  law  be  in- 
terchangeable or  synonymous  with  positive  morality.  It  is  sub- 
mitted that  the  Austinian  conception  thus  tested  results  in  an  ab- 
surdity or  in  a  mere  quibble  about  names  as  such,  in  which  the 
essence  is  sacrificed  to  the  form. 

The  difficulty  inherent  in  the  Austinian  conception  seems  to 
consist  in  the  fact  that  Austin  and  his  followers  have  analyzed 
law  as  an  existing  system,  if,  indeed,  the  system  as  such  has  ever 
existed  or  does  now  exist  in  a  perfect  form.  It  is  admitted  that 
a  law  possessing  the  Austinian  essentials  is  a  positive  law  in  the 
strictest  sense  of  the  word.  It  is  maintained,  however,  that  the 
definition  is  narrow,  contracted  and  unbending.  And  necessarily 
so,  because  Austin  has  disregarded  law  in  the  various  phases  of  its 
growth.  Now,  law  is  not  a  cut  and  dried  system ;  it  is  an  organism 
and  the  result  of  organic  growth.  That  which  we  call  law  and 
enforce  as  such  did  not  exist  in  former  times  in  the  perfection  and 
completeness  required  by  Austin.17     And  it  is  equally  true  that 

""'Lectures,"  Vol.  II,  p.  594. 

""The  want  of  international  organization  chiefly  makes  itself  felt,  so 
far  as  concerns  international  rules,  in  the  imperfection  of  the  power  to  de- 
fine and  develop  them.  But  that  is  a  defect  from  which  the  law  of  the 
land  is  not  always  exempt  in  countries  which  have  attained  some  con- 
siderable degree  of  advancement.  Take,  for  instance,  the  laws  of  England 
in  the  period  of  Glanville  and  Bracton,  say  the  reigns  from  Henry  the  Sec- 
ond to  Henry  the  Third,  when  old  local  customs,  new  feudal  principles  and 
habits  of  action,  and  a  good  deal  of  Roman  law,  then  lately  made  known 
in  this  country,  were  being  fused  together  into  one  common  law,  and  that 
by  the  judges,  to  whom  but  little  express  legislative  help  was  given  before 
Edward  the  First.  While  the  process  was  going  on,  uncertainty  reigned 
over  as  large  a  part  of  the  laws  of  England  as  the  part  of  international  law 
over  which  it  now  reigns.     And  if  we  add  the  private  violence,  which  then 
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that  which  was  considered  as  law  and  justly,  because  it  was  ad- 
ministered as  such  in  times  past  and  in  primitive  communities, 
would  not  be  considered  as  law  to-day  in  the  Austinian  use  of  the 
term.  And  yet  it  was  law  in  its  day  and  generation,  and  we  must 
therefore  look  upon  it  as  law,  even  although  it  lacked  that  which 
we  regard  as  an  essential  characteristic.  Take  a  single  instance 
and  one  which  goes,  it  is  submitted,  to  the  very  root  of  the  Aus- 
tinian conception.  International  law  is  not  and  cannot  be  law  be- 
cause of  the  lack  of  the  sanction  necessarily  included  in  his  defini- 
tion. A  vastly  learned  and  careful  writer,  whose  knowledge  of  the 
law  and  its  history  go  hand  in  hand,  says  that 

"Courts  have  existed  with  an  elaborate  constitution  and  procedure 
and  no  compulsory  powers  whatever.  This  is  the  state  of  things 
which  we  read  of  as  prevailing  in  Iceland  not  much  before  the 
Norman  Conquest.  No  doubt  there  are  fabulous  details  even  in 
those  sagas,  that  of  Njal,  for  example,  which  contain  most  his- 
torical matter ;  but  their  general  account  of  society  and  institutions 
may  be  taken  as  truthful  enough  for  our  purpose."18 

That  is  to  say  that  the  municipal  laws  of  England  and  the 
United  States  are  more  perfect,  and  that  the  Icelandic  conception 
was  less  perfect,  but  we  should  scarcely  deny  the  quality  of  law 
to  the  Icelandic  system.  And  indeed  it  would  seem  that  the  pres- 
ence of  a  sanction  is  not  essential  to  the  quality  of  law,  for  the 
law  as  such  is  simply  a  rule  of  conduct,  and  is  neither  self-apply- 
ing nor  self-executing.  The  rule  of  conduct  exists,  and  in  a  per- 
fect state,  whether  it  be  enforced  or  not.  If  enforced  it  is  enforce- 
able ;  if  it  is  not  enforced  that  does  not  imply  that  it  is  unenforce- 
able either  in  this  or  other  instances.  In  other  words,  the  sanc- 
tion is  not  an  inherent  part  of  the  law  as  such,  and  the  law  may 
exist  irrespective  of  its  enforcement.19  The  court  deals  with  the 
law  and  interprets  it;  the  executive  enforces  it  or  fails  to  do  so  as 
the  case  may  be.    It  is  true  that  a  sanction  in  some  form  is  present 

exceeded  in  frequency  and  impunity  the  public  violence  of  European  states 
in  the  Nineteenth  Century,  it  may  safely  be  said  that  international  law  is 
now  not  less  certain  and  better  obeyed  than  was  the  law  of  Engiand  till  the 
process  referred  to  was  fairly  complete.''  Westlake's  "Principles  of  Inter- 
national Law,"  pp.  8-9. 

lfeSir  Frederick  Pollock's  "Sources  of  International  Law,"  2  Columbia 
Law  Review,  pp.  514-515. 

19See  the   remarkable  passage   in   Salmond's  "First   Principles  of  Juris- 
prudence," pp.  95-106. 


134  COLUMBIA  LAW  REVIEW. 

in  the  ordinary  conception  of  law,  and  the  absence  of  a  sanction  or 
penalty  in  a  criminal  law,  for  example,  would  prevent  its  enforce- 
ment. But  the  actual  enforcement  or  enforceability  upon  which 
Austin  relies  is  not  a  part  of  the  rule  itself,  but  is  something  ex- 
ternal and  independent,  and  is  indeed  predicated  upon  the  exist- 
ence of  the  law. 

"With  regard  to  this  contention,'"  says  Sir  Frederick  Pollock, 
"it  seems  fit  to  be  considered  that  in  the  early  history  of  all  juris- 
dictions the  executive  power  at  the  disposal  of  the  courts  has  been 
rudimentary,  if  indeed  they  had  such  power  at  all.  It  is  not  uni- 
versally true  that  even  the  highest  courts  in  the  most  civilized 
modern  States  can  always  enforce  their  judgments.  Thirty  years 
before  the  American  Civil  War  the  State  of  Georgia  defied  the 
Supreme  Court  of  the  United  States  for  eighteen  months,  with 
the  open  connivance  of  the  President  of  the  United  States  [An- 
drew Jackson]  :  'John  Marshall  has  made  the  decision,  now  let  him 
execute  it.'  But  the  decision  by  John  Marshall  stands  as  part  of 
the  law  of  the  United  States,  and  would  do  so  even  if  its  execu- 
tion had  been  wholly  frustrated  in  this  particular  case.  In  the 
Middle  Ages  there  was  nothing  uncommon  in  rival  courts  within 
the  same  political  allegiance  obstructing  one  another's  process  and 
thwarting  one  another's  jurisdiction  in  every  way  short  of  vio- 
lence.20 

And  a  further  illustration  of  the  present  contention  may  be 
cited  from  the  law  of  extradition.  The  Constitution  of  the  United 
States  provides  that 

"a  person  charged  in  any  State  with  treason,  felony,  or  other  crime, 
who  shall  flee  from  justice  and  be  found  in  another  State,  shall, 
on  demand  of  the  executive  authority  of  the  State  from  which  he 
fled,  be  delivered  up,  to  be  removed  to  the  State  having  jurisdiction 
of  the  crime.21 

In  pursuance  of  this  constitutional  provision,  Congress  enacted 
that, 

"Whenever  the  executive  authority  of  any  State  or  Territory  de- 
mands any  persons,  as  a  fugitive  from  justice,  of  the  executive  au- 
thority of  any  State  or  Territory  to  which  such  person  shall  have 
f|ecl  *  *  *  it  shall  be  the  duty  of  the  executive  authority  of 
the  State  or  Territory  *  *  *  to  cause  him  [the  fugitive]  to 
be  arrested  and  secured,"  etc.22 

Now  suppose  the  demand  is  made  in  the  form  provided  by  the 
statute,  and  suppose  an  extraditable  offense  has  been  committed, 
the  "duty"  of  the  Executive  is  clear,  and  it   rests  upon  a  Con- 

202  Columbia  Law  Review,  514. 
21Article  IV,  Section  2,  Clause  2. 
22Rev.  Stat.  U.  S.  §§  5278,  5279. 
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gressional  enactment  authorized  by  an  express,  not  an  implied, 
provision  of  the  Constitution.  In  such  a  case,  says  Judge  Cooley, 
"it  is  the  duty  of  the  executive  on  whom  it  is  made  to  respond 
to  it,  and  he  has  no  moral  right  to  refuse.23  Nevertheless,  if  he 
does  refuse,  no  power  has  been  conferred  on  the  Federal  Courts  to 
compel  obedience.24 

That  is  to  say,  a  clear  constitutional,  hence  a  legal,  right  exists 
on  the  one  hand  and  a  constitutional  and  legal  duty  on  the  other 
without  any  means  of  enforcing  the  right.25     The  law  exists  and 
it  is  law,  but  the  sanction  is  absent.     This  may  well  make  the  law 
one  of  imperfect  obligation ;  but   does  not   convert  it  into  mere 
morality,  and  it  is  highly  probable  that  Mr.  John  Bassett  Moore's 
valuable    "Treatise   on    Extradition"    will    continue   to   adorn   the 
shelves   of   law   offices   rather   than   grace   the   drawing-rooms   of 
philosophers,  moralists  and  preachers  of  the  gospel.     In  like  man- 
ner the  fallacy  underlying  the  theory  of  the  sanction  in  law  might 
be   illustrated   still    further.      For   example,   the   Constitution   de- 
clares that  the  "judicial  power  shall  extend     *     *     *     to  contro- 
versies to  which  the  United  States  shall  be  a  party;  to  contro- 
versies  between   two  or  more   states."26     Now   suppose   State   A 
sues  State  B  in  the  Supreme  Court  of  the  United  States  and  gets 
judgment;  in  what  manner  may  the  judgment  in  favor  of  A  be 
executed  against  B  ?    Or  suppose  the  United  States  wishes  to  sue 
a  State  of  the  Union,  and  the  State  files  a  cross-bill  upon  which 
judgment  is  given  against  the  United  States.     How  can  this  judg- 
ment be  executed?     And  yet  the  judge  would  be  astonished  to 
be  told  that  he  was  not  dealing  with  law ;  that  he  was  at  most 
censor  morum,  discussing  a  question  of  morality,  interesting  but 
non-legal,  if  not  illegal,  because  unenforceable.     But  enough  has 
been  said,  it  is  hoped,  to  establish  the  contention  that  the  sanc- 
tion, although  usually  accompanying,  is  not  absolutely  indispens- 
able to  the  conception  of  law.     Or,  in  other  words,  law  is  conceiv- 
able without  a  sanction. 

"See  the  leading  case  of  Kentucky  v.  Dennison  (i860)  24  How.  66,  per 
Taney,   C.   J. 

"Cooky's  "Principles  of  Constitutional  Law''    (3d  ed.)   p.  210. 

^Take  another  illustration  from  the  Constitution.  Article  V  says 
Congress  "shall"  under  certain  conditions  "propose  amendments,"  and 
"shall  call  a  convention."     The  duty  is  clear,  but  how  can  it  be  enforced? 

Again.  Suppose  a  State  renders  itself  obnoxious  to  the  XlVth  Amend- 
ment, section  2.  In  such  a  case  "the  basis  of  representation  therein  shall 
be  reduced     *     *     *     "     How  can  this  duty  be  legally  enforced? 

""Article  III,  Sec.  2. 
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But  suppose  for  the  sake  of  argument  that  the  sanction  is  neces- 
sary. The  question  at  once  arises  what  kind  of  sanction?  Is 
there  but  one  or  may  there  be  many?  Austin's  answer  is  clear, 
precise  and  to  the  point.  In  a  later  passage  this  definition  is 
further  expanded  and  explained  as  follows : 

"The  evil  which  will  probably  be  incurred  in  case  a  command 
be  disobeyed  or  (to  use  an  equivalent  expression)  in  case  a  duty 
be  broken,  is  frequently  called  a  sanction,  or  an  enforcement  of 
obedience.  Or  (varying  the  phrase)  the  command  or  the  duty 
is  said  to  be  sanctioned  or  enforced  by  the  chance  of  incurring  the 
evil.  Considered  as  thus  abstracted  from  the  command  and  the 
duty  which  it  enforces,  the  evil  to  be  incurred  by  disobedience  is 
frequently  styled  a  punishment."27 

"A  party  lying  under  a  duty,  or  upon  whom  a  duty  is  in- 
cumbent, is  liable  to  evil  or  inconvenience  (to  be  inflicted  by  sov- 
ereign authority)  in  case  he  violate  the  duty,  or  disobey  the  com- 
mand which  imposes  it.  The  evil  to  be  incurred  by  the  party  in 
case  he  disobey  the  command,  enforces  compliance  with  the  com- 
mand, or  secures  the  fulfilment  of  the  duty.  In  other  words,  it 
inclines  the  party  to  obey  the  command,  or  to  fulfil  the  duty  or 
obligation  which  the  command  imposes  upon  him.  By  reason  of 
his  liability  or  obnoxiousness  to  the  eventual  or  conditional  evil, 
there  is  a  chance  that  he  will  not  disobey :  A  chance  which  is 
greater  or  less  (foreign  considerations  apart),  as  the  evil  itself, 
and  the  chance  of  incurring  it  by  disobedience,  are  greater  or  less. 
The  eventual  or  conditional  evil  to  which  the  party  is  obnoxious, 
is  styled  a  'Sanction  ;  or  the  Law  or  other  Command  is  said  to  be 
sanctioned  by  the  evil."28 

Interrupting  Austin  for  the  moment,  it  is  clear  that  the  in- 
stance previously  cited  of  extradition  and  suits  against  sister 
States  fall  outside  of  Austin's  definition,  inasmuch  as  disobedience 
is  not  controlled  or  obviated  by  a  legal  evil,  and  it  is  only  legal 
evils  with  which  the  learned  analyst  is  concerned. 

There  is  but  one  kind  of  sanction  in  the  Austinian  conception ; 
for  although  a  distinction  exists  between  civil  injuries  on  the  one 
hand  and  crimes  on  the  other,  the  end  sought  is  the  same,  namely, 
enforcement  of  obedience  to  the  command.  The  means  may  in- 
deed differ ;  the  end  is  the  same.    Or  to  quote  Austin : 

"It  is  equally  true,  that  where  the  injury  is  considered  civil,  the 
proximate  end  of  the  sanction  is  (generally  speaking)  redress  to 
the  injured  party.  But,  still,  the  difference  between  civil  injuries 
and  crimes,  can  hardly  be  found  in  any  difference  between  the 

^"The  Province,"  etc.,  Vol.  I,  pp.  91-92. 
""Lectures,"  Vol.  I,  pp.  457-458. 
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ends  or  purposes  of  the  corresponding  sanctions.  For,  *  *  * 
although  the  proximate  end  of  a  civil  sanction,  is,  generally  speak- 
ing, redress  to  the  injured  party,  its  remote  and  paramount  end, 
like  that  of  a  criminal  sanction,  is  the  prevention  of  offences  gen- 
erally *  *  *.  It  cannot  be  said  that  civil  and  criminal  sanctions 
are  distinguished  by  their  ends  or  purposes."29 

It  should  perhaps  be  mentioned,  before  passing  to  a  criticism 
of  the  term  sanction  as  thus  defined  and  explained,  that  Austin  has 
divided  all  law  or  laws  into  three  classes : 

"Laws  properly  so  called,  with  such  improper  laws  as  are 
dosely  analogous  to  the  proper,  are  of  three  capital  classes. — i. 
The  law  of  God  or  the  laws  of  God.  2.  Positive  law,  or  positive 
laws.  3.  Positive  morality,  rules  of  positive  morality,  or  positive 
moral  rules."30 

As  to  the  sanctions  annexed  to  these  various  laws,  he  says : 

"The  sanctions  annexed  to  the  laws  of  God  may  be  styled 
religious.  The  sanctions  annexed  to  positive  laws  may  be  styled, 
emphatically,  legal:  for  the  laws  to  which  they  are  annexed  are 
styled,  simply  and  emphatically,  lazvs  or  laiv  *  *  *.  Of  the 
sanctions  which  enforce  compliance  with  positive  moral  rules,  some 
are  sanctions  properly  so  called,  and  others  are  styled  sanctions  by 
analogical  extension  of  the  term :  that  is  to  say,  some  are  annexed 
to  rules  which  are  laws  imperative  and  proper,  and  others  enforce 
the  rules  which  are  laws  set  by  opinion.  Since  rules  of  either 
species  may  be  styled  positive  morality,  the  sanctions  which  enforce 
compliance  with  rules  of  either  species  may  be  styled  moral  sanc- 
tions. Or  (changing  the  expression)  we  may  say  of  rules  of  either 
species,  that  they  are  sanctioned  or  enforced  morally."31 

With  the  laws  of  God  this  paper  has  nothing  to  do.  In  regard 
to  the  second  and  third  categories,  it  is  submitted  that  the  term 
"sanction,"  correctly  applied  to  positive  law,  is  too  narrow  and 
exclusive  to  be  of  permanent  importance,  for,  broadly  speaking, 
the  means  by  which  the  rule  of  law  is  enforced  is  the  sanction, 
and  if  the  sanction — whether  it  be  religious,  legal,  or  moral — 
renders  the  party  obnoxious  to  an  evil,  so  that  the  command  of  the 
superior  is  obeyed,  then  it  has  served  the  purpose  for  which  the 
term  sanction  is  used.  There  is  no  magic  in  the  mere  word  or 
phrase :  the  sanction  is  not  an  end  in  itself — it  is  at  most  a  means 

^"Lectures,"  Vol.  I,  pp.  520-521.     The   subject   is   further   expounded    in 
pp.  521-524. 

30"The  Province,"  etc.,  Vol.  I,  pp.  199-200. 
"""The  Province,"  etc.,  Vol.  I,  p.  200. 
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to  an  end,  namely  obedience  to  the  command  or  rule  of  law.  Any 
means  therefore  which  produces  the  end  has  the  force  of  a 
sanction  in  the  particular  instance,  and  if  it  have  the  force  of  a 
sanction,  there  seems  to  be  no  reason  in  the  nature  of  things  why 
it  should  not  be  called  a  sanction.  If  the  means  employed  be 
not  wrong  in  its  nature  and  if  it  produces  the  end,  namely  com- 
pliance with  a  legal  command,  why  should  it  not  be  termed  a  legal 
means  or  sanction?  If  it  be  found  that  a  moral  sanction,  so 
called,  produces  or  enforces  compliance  with  the  command,  for 
example,  public  opinion,  why  should  not  public  opinion,  in  so  far 
as  it  produces  the  desired  result,  namely  obedience,  be  regarded 
as  a  legal  sanction?  Everyday  experience  shows  the  persuasive 
force  of  public  opinion,  and  it  is  perhaps  not  too  much  to  say, 
that  public  opinion  is  more  compelling  in  its  nature  than  a  sanc- 
tion be  it  never  so  legal.  The  evil  threatened  is  not  necessarily 
or  immediately  imprisonment  or  legal  punishment,  but  social 
ostracism,  which  is  as  controlling,  if  indeed  it  be  not  more  con- 
trolling. The  threat  of  imprisonment  does  not  do  away  with  the 
jail ;  but  the  fear  of  public  opinion  or  social  ostracism  keeps  many 
a  weak-minded  or  frail  being  on  this  side  of  the  bars.  Again,  it 
is  common  knowledge  that  a  law  with  the  appropriate  legal  sanc- 
tion is  not  and  cannot,  for  any  length  of  time,  be  enforced  in  the 
teeth  of  public  opinion,  and  many  a  law  on  the  statute  book  is, 
for  all  intents  and  purposes,  a  dead  letter.  The  history  of  criminal 
law  in  England  furnishes  a  thousand  and  one  instances  of  the 
truth  of  this. 

The  conclusion  would  seem  to  be,  therefore,  that  the  sanction, 
as  defined  by  Austin,  if  applicable  at  all  to  law,  is  only  applicable 
in  a  restricted  sense.  It  is  at  best  one  of  several  sanctions  equally 
effective  to  produce  obedience  to  the  command  or  the  law  in  the 
strict  sense.  The  term  is  accurate  in  the  ideal  case  supposed  by 
Austin  ;  but  the  term  as  limited  by  him  is  narrow,  restricted  and 
misleading,  because  excluding  the  various  means  by  which  the 
end  sought  is  ordinarily  accomplished. 

Admitting,  therefore,  that  a  sanction,  in  the  Austinian  sense, 
ordinarily  accompanies   law  in  its  purely  legal  sense,  although  it 
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has  been  shown  that  the  law  administered  by  courts  is  not  always, 
or  indeed  necessarily,  dependent  upon  the  presence  and  existence 
of  the  purely  legal  sanction,  as  in  the  cases  of  extradition  and  suits 
between  the  States,  it  is  objected  that  the  sanction  defined  and  re- 
quired by  the  Analytical  School  of  Jurisprudence  is  too  nanow 
and  exclusive  in  its  nature  to  answer  the  requirements  of  courts 
of  justice  as  at  present  organized  and  existing. 

A  further  and  more  serious  objection  to  the  term  as  used 
arises  from  the  statement,  that  Austin  is  considering  almost  ex- 
clusively the  municipal  law  of  a  state.  He  finds  certain  elements 
present  in  the  ideal  municipal  law.  He  therefore  assumes  that 
these  elements  are  and  of  necessity  must  be  present.  One  answer 
to  this  has  been  given,  namely,  that  although  present  to-day  they 
have  not  alway  existed,  or,  if  they  existed,  that  they  were  at  least 
in  a  rudimentary  or  imperfect  state.  The  lack  of  historical  survey 
and  perspective  vitiates  his  conclusions.  For  as  Sir  Leslie  Stephen 
aptly  says  in  speaking  of  the  Austinian  view :  "It  seeks  to  explain 
the  first  state  of  society  by  the  last,  instead  of  explaining  the  last 
by  the  first."32 

But,  admitting  the  correctness  of  his  conclusions,  does  it  of 
necessity  follow  that  municipal  law  is  the  only  form  of  law  or  that 
the  essentials  of  a  perfect  municipal  law  exist  and  must  exist  in 
what  is  termed  an  international  law?  Is  it  not  possible  that  two 
systems  of  law,  municipal  and  international,  may  co-exist,  and 
that  each  may  be  enforced  in  a  different  way  corresponding  to  the 
nature  of  one  and  the  other?  May  there  not  be  a  sanction  for  the 
municipal  law  and  a  different  but  no  less  binding  sanction  for  the 
law  of  nations?  Does  one  medicine  cure  all  diseases,  or  is  there 
a  specific  for  a  malady  of  another  and  a  different  nature? 

Austin  would  negative  these  various  assumptions,  thereby  fol- 
lowing in  the  footsteps  of  the  father  of  English  analytical  juris- 
prudence, Jeremy  Bentham,  who  felt  it  a  congenial  and  by  no 
means  an  impossible  task  to  prepare  a  universal  code  for  all 
peoples,  notwithstanding  differences  of  time,  place,  origin  and 
capacity. 

""English  Utilitarians,"  Vol.  Ill,  p.  331, 
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Now,  it  is  submitted  that  there  are  certain  fundamental  differ- 
ences between  municipal  law,  on  the  one  hand  considered  as  the 
binding  laws  of  a  single  isolated  and  highly  organized  state  or 
community,  and  international  law,  the  collection  of  uses  and  cus- 
toms regulating  the  conduct  of  states  of  the  modern  civilized 
world.33  And  it  is  maintained  that  the  sanction  in  one  case  may 
be  and  is  necessarily  different  from  the  sanction  in  the  other;  but 
that  the  sanction,  if  existing  in  international  law,  is  no  less  worthy 
of  respect  and  consideration,  provided  it  answers  the  purpose  for 
which  it  exists,  namely,  to  secure  the  enforcement  of  the  uses  and 
customs  composing  the  law  of  nations,  be  it  never  so  different,  in- 
formal or  indeed  formless,  provided  only  and  always  that  it  se- 
cures obedience  to  the  uses  and  customs  established  through  the 
course  of  years,  and  accepted  as  binding  and  enforceable  by  the 
universal   consent  of  civilized  nations  of  the  present  day. 

But  the  difference  assumed  between  the  municipal  law  on  the 
one  hand  and  international  law  on  the  other  is  not  so  great  as 
would  appear  at  first  sight,  for  international  law,  is,  if  it  be  law, 
a  growth  of  usage  and  custom.  In  this  respect  it  is  similar  to  the 
common  or  customary  law  in  the  resultant  law,  although  it  differs 
materially  in  its  origin.  The  common  law  is  nothing  but  cus- 
tomary law,  the  origin  of  which  is  shadowy  and  uncertain,  if  in- 
deed it  be  known.  It  grew  up  to  meet  the  needs  of  a  simple  com- 
munity, and  meeting  those  needs,  it  was  recognized  promptly  and 
properly  as  a  rule  of  conduct.  It  was  not  the  command  of  a  su- 
perior, nor  was  it  imposed  from  without,  nor  did  its  observance 

33In  his  masterly  work  on  International  Law,  the  late  W.  E.  Hall  gave 
the  following  definition  : 

"International  law  consists  in  certain  rules  of  conduct  which  modern 
civilized  states  regard  as  being  binding  on  them  in  their  relations  with  one 
another  with  a  force  comparable  in  nature  and  degree  to  that  binding  the 
conscientious  person  to  obey  the  laws  of  his  country,  and  which  they  also 
regard  as  being  enforceable  by  appropriate  means  in  case  of  infringe- 
ment." 

Professor  Westlake  in  his  recently  published  book  on  International  Law, 
Part  I  (1904)  sets  the  high  seal  of  his  approval  on  this  definition  in  the 
following  words:  "We  have  regarded  our  subject  exactly  in  the  light  in 
which  it  is  placed  by  Hall,"  p.  8. 

So  considered,  international  law  is  stripped  of  the  matters  of  good 
form,  taste,  dress  and  ceremony  with  which  many  of  the  older  treatises 
on  the  subject  are  incumbered.  In  this  light,  the  law  of  nations  stands  or 
falls  as  a  legal  system. 
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require  a  sanction  in  the  analytical  sense.  It  was  administered  be- 
tween man  and  man  by  man,  and  when  courts  existed  it  was  the 
duty  of  the  courts  to  declare,  administer  and  enforce  it  in  the  par- 
ticular instance.  From  the  very  nature  of  things  the  technical 
sanction  was  lacking;  indeed  it  could  not  exist,  because  it  simply 
grew  without  imposition  by  or  indeed  without  a  thought  of  a  su- 
perior. The  decree  of  the  court  was  really  sanctioned.  Or  to 
borrow  Sir  Leslie  Stephen's  happy  phrase :  "Custom  is  not  really 
the  creature  of  law  but  law  the  product  of  custom."34  Austin's  re- 
quirements are  best  met,  and  indeed  they  are  only  met  perfectly, 
by  the  statute ;  but  a  system  of  law  and  a  definition  which  would 
exclude  the  largest  part  of  law  could  make  little  or  no  pretence  to 
accuracy.  It  was  therefore  necessary  for  Austin  to  include  the 
common  or  customary  law  in  his  system  of  positive  jurisprudence. 
In  so  doing  the  '"sovereign"  cuts  but  a  sorry  figure,  and  the  in- 
ferior is  very  much  of  an  equal.35 

To  revert  to  the  customary  law.  It  did  not  matter  whether 
the  custom  was  wholly  indigenous  or  not,  provided  only  that  it 
was  a  genuine  custom ;  nor  did  it  matter  whether  the  custom  were 
new  provided  it  was  wholly  accepted.  Nor  was  it  important  that 
the  rule  of  conduct  prescribed  by  the  custom  was  a  conscious  or 


""English  Utilitarians,"  Vol.  Ill,  p.  328. 

^"Probably  nobody,"  says  Sir  Henry  Maine,  "ever  found  a  difficulty 
in  allowing  that  laws  have  the  character  given  to  them  by  Austin,  so  far  as 
such  laws  have  proceeded  from  formal  legislatures.  But  many  persons, 
and  among  them  some  men  of  powerful  mind,  have  struggled  against  the 
position  that  the  great  mass  of  legal  rules  which  have  never  been  prescribed 
by  the  organ  of  State,  conventionally  known  as  the  Legislature,  are  com- 
mands of  the  Sovereign.  The  customary  law  of  all  countries  which  have 
not  included  their  law  in  codes,  and  specially  the  English  Common  Law, 
has  often  had  an  origin  claimed  for  them  independently  of  the  Sovereign, 
and  theories  have  been  propounded  on  the  subject  which  Austin  scouts  as 
mysterious  and  unintelligible.  The  way  in  which  Hobbes  and  he  bring 
such  bodies  of  rules  as  the  Common  Law  under  their  system  is  by  insisting 
on  a  maxim  which  is  of  vital  importance  to  it — 'whatever  the  Sovereign 
permits  he  commands.'  Until  customs  are  enforced  by  Courts  of  Justice, 
they  are  merely  'positive  morality,'  rules  enforced  by  opinion,  but,  as  soon 
as  Courts  of  Justice  enforce  them,  they  become  commands  of  the  Sover- 
eign, conveyed  through  the  Judges  who  are  his  delegates  or  deputies.  It 
is  a  better  answer  to  this  theory  than  Austin  would  perhaps  have  admitted, 
that  it  is  founded  on  a  mere  artifice  of  speech,  and  that  it  assumes  Courts 
of  Justice  to  act  in  a  way  and  from  motives  of  which  they  are  uncon- 
scious."    ("Early  History  of  Institutions,"  pp.  364-365- ) 

And  again:  "Customary  law— ia  subject  on  which  all  of  Austin's  re- 
marks seem  to  me  comparatively  unfruitful— is  not  obeyed,  as  enacted  law 
is  obeyed."     {Ibid.  p.  394-) 
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unconscious  development  or  a  more  simple  or  more  primitive  usage. 
A  familiar  illustration  of  this  customary  growth  and  development 
is  the  Law  Merchant  which,  as  Sir  Frederick  Pollock  admirably 
points  out, 

"has  been  so  thoroughly  assimilated  by  the  national  laws  of  all 
civilized  countries  that,  as  regards  its  separate  existence,  it  may 
be  said  to  have  perished  by  the  completeness  of  its  own  victory. 
But,  like  the  law  of  nations,  it  was  originally  independent  of  mu- 
nicipal systems,  and  claimed  the  respect  and  aid  of  local  magis- 
trates as  a  branch  of  the  law  of  nature,  considered  as  a  body  of 
rules  demonstrable  by  natural  human  reason,  and  therefore  en- 
titled to  universal  obedience.36 

It  has  been  said  that  international  law  is  the  body  of  usages 
and  customs,  binding  modern  civilized  nations  in  their  common 
intercourse.  Treaties  as  a  class  are  excluded  from  present  con- 
sideration because  a  treaty  of  nation  A  with  nation  B,  is  a  statute 
of  nation  A  and  nation  B,  and  for  the  further  reason  that  a  treaty 
merely  binds  parties  to  it.  Third  parties  cannot  be  bound  unless 
they  assent  to  it,  and  hence  the  treaty  cannot  be  said  to  form  part 
of  the  usage  and  customs  of  nations.  It  is  therefore  municipal  in 
its  nature,  and  is  in  every  civilized  country  enforceable  within  the 
contracting  country,  and  their  courts  as  ordinary  statute  law.  The 
usage  or  custom  is  different  in  its  origin,  although  its  effect  is  one 
and  the  same.  Just  as  the  customs  grew  up  within  the  realm,  and 
formed  in  the  course  of  time  the  common  law,  or  general  custom 
as  distinguished  from  the  local  or  particular  custom  in  force  and 
enforceable  with  this  locality — the  law  of  gavelkind,  for  example 
— the  customs  and  usages  obtaining  between  nation  A  and  nation 
B  in  their  mutual  relations  grew  into  a  rule  of  conduct  mutually 
observed  by  them  in  guiding  and  determining  their  intercourse. 
Nations  B  and  C  applied  the  same  principles  of  conduct  in  their 
intercourse,  so  that  in  the  course  of  time,  quietly  and  imperceptibly 
it  may  be,  the  body  of  nations  found  themselves  employing  in 
whole  or  in  part  this  same  body  of  usages  and  customs.  The  na- 
tion consented  to  the  usage  or  custom  because  it  enforced  it,  or 
rather  applied  it,  and  in  like  manner  the  nations  generally  con- 
sented to  it,   for,  by  enforcing  it  against  others,  the  nation  was 

^"The   Sources  of   International  Law,"  2  Columbia  Law  Review,  pp. 
5i7-5i8. 
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bound  perforce  to  permit  its  application  to  itself  as  the  measure 
of  its  rights  against  others,  and  as  the  measure  of  the  rights  of 
others  against  it.  In  this  manner,  whether  by  analogy  to  the  law 
of  nature  or  the  jus  gentium  of  the  Romans,  or  from  a  sense  of 
the  reasonableness  of  the  transaction,  or  it  may  be  from  the  neces- 
sity of  the  case,  a  common  law  of  nations  grew  into  existence  and 
assumed  a  recognized  and  definite  shape  and  form.37  A  new  na- 
tion born  into  the  world  found  its  rights  recognized  and  measured 
by  this  informal  code,  and  the  citizens  of  the  respective  nations 
acknowledged  this  law  of  nations,  because  as  citizens  of  a  lawgiv- 
ing nation  they  were  bound  to  observe  that  which  the  nation  recog- 
nized and  promulgated  as  a  law,  or  as  having  the  force  of  law  in 
matters  international. 

Now,  it  is  indisputable  that  nations  so  recognizing  this  body 
of  usages  and  customs  have  existed  at  least  since  the  Middle 
Ages,  and  it  is  more  than  a  metaphor  to  call  those  so  doing,  the 
family  of  nations ;  for  the  term  at  once  shows  the  bond  uniting 
them,  and  the  line  of  demarkation  between  them,  as  a  whole,  and 

3,For  a  statement  of  the  necessity  of  an  international  law  and  the  man- 
ner in  which  it  originated,  see  the  admirable  account  in  Hall's  "Interna- 
tional Law,"  ist  edition,  Appendix  i. 

The  language  of  Mr,  Webster  as  Secretary  of  State  may  not  be  amiss. 
"Every  nation,"  he  says,  "on  being  received,  at  her  own  request,  into  the 
circle  of  civilized  governments,  must  understand  that  she  not  only  attains 
rights  of  sovereignty  and  the  dignity  of  national  character,  but  that  she 
binds  herself  also  to  the  strict  and  faithful  observance  of  all  those  princi- 
ples, laws  and  usages  which  have  obtained  currency  among  civilized  States 
*    *    *    ." — 6  Webster's  Work,  437. 

Not  only  is  this  true  of  nations;  it  was  true  of  the  original  States  of 
the  American  Union.  For  example :  "The  first  crime  in  the  indictment 
is  an  infraction  of  the  law  of  nations.  This  law,  in  its  full  extent,  is  part 
of  the  law  of  this  State  [Pennsylvania],  and  is  to  be  collected  from  the 
practice  of  different  nations,  and  the  authority  of  writers"  (Respublica  v. 
De  Longchamps  (1784)  1  Dall.  in).  It  is  to  be  noted  that  this  case  was 
decided  before  the  formation  of  the  present  constitution. 

The  text  is  forcibly  confirmed  by  the  language  of  Chief-Justice  Taney 
in  Kennett  v.  Chambers  (1852)  14  How.  38,  where  it  is  said:  "The  inter- 
course of  this  country  with  foreign  nations,  and  its  policy  in  regard  to 
them,  are  placed  by  the  Constitution  of  the  United  States  in  the  hands  of 
the  Government,  and  its  decisions  upon  these  subjects  are  obligatory  upon 
every  citizen  of  the  Union.  He  is  bound  to  be  at  war  with  the  nation 
against  which  the  war-making  power  has  declared  war,  and  equally  bound 
to  commit  no  act  of  hostility  against  a  nation  with  which  the  Government 
is  in  amity  and  friendship.  This  principle  is  universally  acknowledged  by 
the  law  of  nations.  It  lies  at  the  foundation  of  all  Government,  as  there 
could  be  no  social  order  or  peaceful  relations  between  the  citizens  of  differ- 
ent countries  without  it.  It  is,  however,  more  emphatically  true  in  relation 
to  citizens  of  the  United  States." 
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uncivilized  countries  that  neither  respect  nor  know  the  rights  of 
others. 

Now  the  very  moment  that  a  nation  admitted  the  existence  of 
a  rule  of  conduct,  it  naturally  bound  its  subjects  and  citizens  to 
its  recognition  and  the  correlative  duty  of  its  observance.  The 
custom  or  duty — in  a  word,  the  law  of  neutrality,  for  example — 
not  only  limits  the  action  of  a  member  of  the  family  of  nations, 
but  the  recognition  of  the  law  by  the  state,  fixed  at  once  the  duty 
of  the  citizen  to  observe  the  neutrality.  It  follows,  therefore,  that 
the  adoption  of  a  rule  or  custom  by  a  state  imposes  the  obligation 
of  its  observance  upon  subject  and  citizen  alike.  For  a  state  is 
nothing  but  a  political  body  or  corporation  existing  for  the  benefit 
of  its  corporate  members,  subjects  and  citizens,  and  the  state  has 
no  rights  in  its  individual  or  corporate  capacity.  The  state  has 
indeed  rights  not  possessed  by  an  individual  member,  such  as  the 
right  of  embassy,  for  example,  but  these  various  rights  are  for  the 
benefit  and  protection  of  subject  or  citizen,  not  purely  personal 
rights  of  the  personal  sovereign  as  formerly  considered.38  It  may, 
therefore,  be  said  that  these  rights  in  general  are  the  rights  of 
the  subjects  or  citizens  as  such,  and  the  state  is  simply  the  body 
corporate  charged,  in  a  representative  capacity,  to  protect  the 
citizen,  without  as  well  as  within  the  territorial  limits  of  the  state 
in  question.  Take,  for  instance,  a  boundary  question  between  two 
independent  states.     This  may  seem  at  first  sight  to  be  purely  a 

3SIt  is  not  meant  to  deny  that  a  state,  as  such,  has  rights  which  an  indi- 
vidual member  lacks.  It  is  meant,  however,  to  emphasize  the  fact  that  the 
corporation  possesses  these  solely  for  the  benefit  of  the  citizens  or  subjects, 
and  that  the  rights  of  the  state  are  measured  solely  with  reference  to  the 
need  and  benefits  of  such  subject  or  citizen.  In  this  case  the  abstract  right 
of  the  state  in  any  instance  is  predicated  upon  the  concrete  rights  of  the 
individual  subjects  and  citizens.  In  this  sense  the  following  passage  from 
Westlake's  "International  Law"  is  clear  and  correct :  "We  further  see  by 
reference  to  our  common  experience  that  a  state  proper  is  an  ideal  body, 
which  on  the  one  hand  has  a  certain  territory,  and  on  the  other  hand  is  a 
society  composed  of  individual  men  as  its  members  and  having  a  corporate 
will  distinct  from  the  wills  of  its  members.  And  a  like  reflection  will  show 
us  since  the  individual  men  associated  in  the  state  are  moral  beings,  and 
the  action  of  the  state  which  they  form  by  their  association  is  their  action, 
the  state  must  also  be  a  moral  being,  having  a  responsibility  and  con- 
science which  are  the  summation  of  the  responsibilities  and  consciences  of 
its  members.  In  this  character  of  a  moral  being,  having  a  corporate  will, 
responsibility  and  conscience,  a  state  is  capable  of  being  a  subject  of  law 
and  having  rights."     (Part  I,  p.  3.) 
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question  between  two  sovereignties.  In  reality,  however,  it  is  not; 
for  it  involves  necessarily  the  rights  of  citizens  of  State  A  in  a 
portion  of  the  territory  claimed  by  the  citizens  of  State  B.  That 
is  to  say,  the  citizens  of  State  A  claim  a  right  to  enter  into  the 
disputed  territory,  to  settle  there  permanently,  and  carry  on  their 
various  pursuits,  secure  in  the  protection  of  the  laws  of  their 
country.  The  state,  therefore,  when  it  acts  against  B,  acts  in  a 
representative  capacity,  not  merely  because  its  rights  had  been 
denied  or  violated,  but  because  the  rights  of  its  subjects  or  citizens 
have  either  been  violated  or  threatened.  This  is  the  import  of  the 
transaction  in  contemplation  of  law,  although  in  a  general  and 
loose  sense  it  may  be  said  that  the  rights  of  the  state  have  been 
injured  or  are  threatened.39  A  careful  examination  of  almost  any 
international  problem  will  resolve  itself  into  this  state  of  facts,  so 
that  the  claim  of  a  state  to  the  protection  of  a  principle  of  law 
necessarily  involves  and  carries  with  it  the  right  and  duty  of 
citizen  or  subject  in  the  rule,  usage,  custom  or  law  invoked.  This 
usage  thus  becomes,  not  merely  a  rule  for  the  guidance  of  the 
state,  but  for  the  guidance,  enjoyment  and  observance  of  the  indi- 
vidual member  of  the  body  politic,  and  the  very  claim  of  the  rule 
in  question  makes  it  of  necessity  a  measure  of  the  municipal  right 
and  duty.40 

If,  then,  the  recognition  of  the  body  of  usages  and  customs 

39See  the  following  boundary  cases  in  which  the  principles  of  interna- 
tional law  were  applied,  and  correctly,  to  the  solution  of  the  difficulty : 
Foster  and  Elam  v.  Neilson  (1829)  2  Pet.  253,  in  which  the  court  rightly 
followed  the  decision  of  the  political  department  in  its  representative 
capacity;  U.  S.  v.  Texas  (18Q2)  143  U.  S.  621;  Rhode  Island  v.  Mass. 
(1838)  12  Pet.  657,  and  same  case  at  later  period  (1846)  7  How.  491; 
Indiana  v.  Kentucky  (1890)  136  U.  S.  479;  Virginia  v.  Tennessee  (1892) 
148  U.  S.  503. 

As  an  admirable  exposition  of  the  way  in  which  private  rights  arise 
and  are  regulated  by  the  principles  of  international  law,  see  the  elaborate 
and  careful  opinion  of  Chief  Justice  Shaw  in  Commonwealth  v.  Blodgett 
(  1846)   12  Met.  56. 

40The  prevalent  idea  that  a  personal  sovereign  has  greater  rights  than 
a  president  or  chairman  of  the  political  corporation  may  be  put  down  as  a 
popular  fallacy  or  as  a  remnant  of  the  defunct  theory  of  divine  right.  A 
state  sues  as  a  state,  a  political  corporation,  whether  the  chairman  for 
the  time  being  happens  to  be  czar,  emperor,  king  or  president.  See  the 
following  cases  from  among  the  many  that  mieht  be  cited ;  Republic  of 
Honduras  v.  Soto  (1889)  112  N.  Y.  310;  The  Sapphire  (1870)  11  Wall. 
164. 

See  to  same  effect  Westlake's  "International  Law" ;  Part  I.  p.  3. 
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forming  the  bulk  of  international  law  involves  their  adoption  both 
by  the  State  so  recognizing,  subjects  and  citizens  thereof,  it  fol- 
lows, as  said,  that  the  usages  and  custom  of  international  law  be- 
come, for  the  purpose  of  state  and  citizen,  municipal  law  of  such 
state  and  citizen,  and  that  such  usages  and  customs  become  the 
common  law  of  each  and  every  state  so  recognizing  and  adopting. 
There  then  presents  itself  a  body  of  fixed  and  binding  law — the 
common  law  of  nations — just  as  clearly  and  surely  as  the  common 
customs  and  usages  of  England  became  the  common  law  of  that 
realm. 

The  reasoning  by  which  this  conclusion  is  reached  may  be 
faulty  and  open  to  attack,  but  the  result,  it  is  submitted,  is  beyond 
refutation.  If  the  usages  and  customs  are  adopted  en  bloc  by 
the  statute  of  a  particular  state,  such  statute  would  be  declaratory 
merely  of  the  usages  and  customs,  and  would  not  be  true  laws  in 
the  Austinian  sense.  The  usages  and  customs  would  be  the  laws, 
and  the  declaratory  laws,  to  quote  Austin,  "Are  merely  analogous 
to  laws  in  the  proper  acceptation  of  the  law."  And  again :  "De- 
claratory laws  and  laws  repealing  laws  ought  in  strictness  to  be 
classed  with  laws  metaphorical  or  figurative :  for  the  analogy  by 
which  they  are  related  to  laws  imperative  and  proper  is  extremely 
slender  or  remote."41 

Laying  aside  theory  and  coming  to  the  realm  of  tangible  fact, 
it  was  squarely  held  in  the  English  case  of  Buvot  v.  Barbut,*2 
Triquet  v.  Bath,*3  Heathfield  v.  Chilton**  and  in  numerous  Ameri- 
can cases  culminating  in  Paquete  Habana  v.  United  States,*5  that 

"International  Law  is  a  part  of  our  law,  and  must  be  ascertained 
and  administered  by  the  courts  of  justice  of  appropriate  jurisdic- 
tion, as  often  as  questions  of  right  depending  upon  it  are  duly 
presented  for  their  determination.  For  this  purpose,  where  there 
is  no  treaty,  and  no  controlling  executive  or  legislative  act  or 
judicial  decision,  resort  must  be  had  to  the  customs  and  usages  of 
civilized  nations;  and,  as  evidence  of  these,  to  the  works  of  jurists 
and  commentators,  who,  by  years  of  labor,  research,  and  experi- 
ence, have  made  themselves  peculiarly  well  acquainted  with  the 
subjects  of  which  they  treat.  Such  works  are  resorted  to  by 
judicial  tribunals,  not  for  the  speculations  of  their  authors  con- 

4l"The  Province,"  etc.,  Vol.  I,  p.  219.     See  note  on  Regina  v.  Keyn,  ante. 

42  (1736)  Talbot's  Cases  281. 

43  (1704)  3  Burr.  1478. 
"(1767)  4  id.  2015. 

46  (1899)   175  U.  S.  677,  700. 
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cerning  what  the  law  ought  to  be,  but  for  trustworthy  evidence  of 
what  the  law  really  is." 

If  this  be  so — and  repeated  adjudications  of  the  Supreme  Court 
have  settled  it  as  clearly  as  a  court  of  justice  can  settle  a  question 
properly  before  it — it  follows  that  the  Court  takes  judicial  cog- 
nizance of  International  Law  as  it  does  of  a  principle  of  law  purely 
municipal  in  its  origin.  That  this  should  be  so  in  theory,  no 
argument  is  needed;  but  an  adjudged  case  will  place  it  beyond  the 
possibility  of  denial  or  cavil. 

In  the  case  of  The  Scotia,46  the  Supreme  Court  had  occasion 
to  examine  a  question  of  maritime  law,  and  Mr.  Justice  Swayne 
thus  expressed  himself  in  delivering  the  opinion  of  the  august 
body  of  which  he  was  a  member: 

"Undoubtedly  no  single  nation  can  change  the  law  of  the  sea. 
That  law  is  of  universal  obligation,  and  no  statute  of  one  or  two 
nations  can  create  obligations  for  the  world.  Like  all  the  laws  of 
nations,  it  rests  upon  the  common  consent  of  civilized  communi- 
ties. It  is  of  force,  not  because  it  was  prescribed  by  any  superior 
power,  but  because  it  has  been  generally  accepted  as  a  rule  of 
conduct.  Whatever  may  have  been  its  origin,  whether  in  the 
usages  of  navigation  or  in  the  ordinances  of  maritime  states,  or 
in  both,  it  has  become  the  law  of  the  sea  only  by  the  concurrent 
sanction  of  those  nations  who  may  be  said  to  constitute  the  com- 
mercial world. 

"This  is  not  giving  to  the  statutes  of  a  nation  extraterritorial 
effect.  It  is  not  treating  them  as  general  maritime  laws,  but  is 
recognition  of  the  historical  fact  that,  by  common  consent  of 
mankind,  these  rules  have  been  acquiesced  in  as  of  general  obli- 
gation. Of  that  fact  we  think  we  may  take  judicial  notice.  For- 
eign municipal  laws  must  indeed  be  proved  as  facts  but  it  is  not 
so  with  the  law  of  nations."47 

It  must  be  conceded,  therefore,  that  these  usages  and  customs, 
however  arising,  provided  they  have  the  express  or  tacit  assent 
of  the  family  of  nations,  are  part  and  parcel  of  municipal  law 
and  will  be — nay,  must  be — so  treated  in  an  American  court  of 
justice.48 

"(1871)   14  Wall.  170. 

47A  rather  amusing  instance  of  the  extent  to  which  International  Law 
is  part  of  the  municipal  law  or  the  United  States,  consequently  of  each 
State  and  Territory  of  the  Union,  was  afforded  by  the  recent  Gurney- 
Phelps  incident,  in  which  a  municipal  ordinance  of  Massachusetts,  on  the 
subject  of  speeding  in  public  thoroughfares,  yielded  to  the  claim  of  diplo- 
matic immunity  as  sanctioned  by  International  Law. 

^It  may  be  well  to  note  the  following  statement  from  Sir  Robert  Phil- 
limore:  "Most,  if  not  all,  civilized  countries  have  incorporated  into  their 
own  Municipal  Law  a  recognition  of  the  principles  of  International  Law. 

"The  United  States  of  North  America,  almost  contemporaneously  with 
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This  may  well  be  admitted  in  a  case  presented  to  a  court,  and 
the  process  of  the  court  will  enforce  its  decree  as  in  any  other 
case,  for  sovereign  and  sanction  are  present  if  either  or  both  be 
necessary.  But  many  cases  arise  in  which  plaintiff  and  defendant 
do  not  come  within  the  jurisdiction  of  the  courts  and  cannot  be 
reached  by  summons  and  process.  Or  it  may  be  that  a  foreign 
state  will  not  recognize  the  decision  of  the  court  affecting  its 
citizen.  For  example,  a  judgment  of  a  Venezuela  court  affecting 
the  claim  to  territory  recently  in  controversy  between  Great 
Britain  and  Venezuela  would  not  be  recognized  by  Great  Britain, 
and  on  an  appeal  to  Great  Britain  the  government  of  that  country 
would  espouse  the  cause  of  its  subject,  and  threaten  with  force, 
in  its  representative  capacity,  the  State  of  Venezuela.  Inasmuch 
as  there  is  no  common  court  of  appeal  to  which  Great  Britain  and 
Venezuela  might  resort,  for  equals  can  have  no  superior,  there  is 
but  one  way,  namely,  an  appeal  to  the  sword  to  determine  which 
contention  shall  prevail. 

But  suppose  the  controversy  be  referred  to  a  board  of  arbi- 
tration or  to  the  Hague  Tribunal,  such  board,  commission  or 
tribunal  has  no  power  to  enforce  its  decree.  There  is  no  sanc- 
tion, and  hence  the  principle  of  right  and  justice  cannot  prevail. 
Or  if  the  countries  in  question  stipulated  by  treaty  in  advance 
to  abide  by  the  decision,  this  submission,  says  Austin,  ''might  at 
any  moment  be  withdrawn  without  legal  danger."49 

To  which  it  might  be  answered  that  no  rights  can  accrue  under 
a  statute  because  the  sovereign  power  might  at  any  moment  repeal 
the  statute. 

This  is,  however,  a  real  and  serious  difficulty  and  raises  the 
question  squarely  whether  a  sanction  exists  in  international  law 
when  the  right  in  litigation  does  not  arise  in  the  municipal  court 
of  one  or  other  of  the  nations,  but  arises  between  two  given  nations 
acting  in  their  representative  capacity.  The  reply  must  be  that  no 
legal  sanction  of  the  kind  suggested  and  required  by  Austin  exists 
at  present  in  the  law  of  nations,  but  that  obedience  to  a  principle  of 

the  assertion  of  their  independence,  and  the  new  Empire  of  Brazil,  in  1820, 
proclaimed  their  national  adherence  to  International  Law ;  in  England  it 
has  always  been  considered  as  a  part  of  the  law  of  the  land."  (Commen- 
taries on  International  Law,  Vol.  I,  p.  78.) 

""Lectures,"  Vol.  II,  p.  594. 
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international  law  results  from  public  opinion — in  this  case  inter- 
national opinion.50  If  express  international  opinion  does  not  se- 
cure obedience  to  the  principle  of  international  right,  the  nation 
affected  enforces  or  seeks  to  enforce  the  obedience,  or  to  redress 
this  disobedience  to  international  rights  by  war,  and  "war,"  says 
a  learned  writer  on  jurisprudence,  "is  the  last  and  most  formidable 
of  the  sanctions  which  in  the  society  of  nations  maintain  the  law 
of  nations."51 

War  is  undoubtedly  an  evil  annexed  to  the  infraction  of  inter- 
national right,  and  the  "fear"  or  "chance"  that  war  may  follow 
disobedience  to  a  claim  of  right  based  upon  the  usages  and  cus- 
toms of  nations  is  surely  an  evil  sufficient  to  satisfy  the  intelligent 
citizen  of  to-day.  even  if  it  failed  to  meet  the  technical  requirement 
of  Austin. 

The  fear  of  war  is  sufficient  in  countless  cases  to  prevent  the 
prospective  violation  of  the  common  law  of  nations,  and  the  fear 
of  war  does  in  most,  if  not  in  all,  cases  prevent  a  resort  to  its  evils. 

It  is  therefore  submitted  that  the  usages  and  customs  of  Inter- 
national Law  are  for  the  very  reason  that  they  are  the  usages  and 
customs  of  the  Law  of  Nations,  an  integral  part  of  the  Municipal 
law  of  each  and  every  member  of  the  family  of  nations ;  that  the 
Municipal   Courts   of   such   nations   either   consciously   or   uncon- 

50Sir  Edward  S.  Creasy's  "First  Platform  of  International  Law," 
PP-  65-76.  As  a  trained  lawyer  and  one-time  Chief  Justice  of  Ceylon,  his 
opinion  should  carry  great  weight. 

"Salmond's  Jurisprudence  or  the  Theory  of  the  Law,  p.  14. 

"It  may  be  asked  accordingly,"  says  Sir  Travers  Twiss,  "what  are  the 
Physical  Sanctions  to  the  Rules  which  regulate  the  intercourse  of  Nations? 
It  was  one  of  the  main  objects  of  the  system  of  Grotius  to  supply  an 
answer  to  this  question.  The  Right  of  War,  purum  piumque  duellum 
according  to  the  formula  of  the  Roman  Fecials  furnishes  the  Principle. 
'War,'  said  the  great  Athenian  orator  in  the  declining  days  of  Athens,  'is 
the  mode  of  proceeding  against  those  who  cannot  be  restrained  by  a  Judicial 
Proceeding;  for  Judicial  Proceedings  are  of  force  against  those  who  are 
sensible  of  their  inability  to  oppose  them,  but  against  those  who  are  or 
think  themselves  of  equal  strength,  War  is  the  proceeding;  yet  this  too,  in 
order  that  it  may  be  justified,  must  be  carried  on  with  no  less  scrupulous 
care  than  a  Judicial  Proceeding.  *  *  *  The  Rules  of  Conduct  which 
govern  the  Intercourse  of  Nations  are  not  improperly  considered  to  form 
a  body  of  law,  strictly  speaking,  as  they  have  Physical  Sanctions  of  no 
ordinary  character  in  the  consequences  of  War.  The  Ruins  of  Sebastopol 
[Port  Arthur?]  bear  convincing  testimony  that  this  is  not  a  fiction  of 
Jurists,  but  a  stern  reality  of  International  Life."  Law  of  Nations ;  Rights 
and  Duties  of  Nations  in  Time  of  Peace,  pp.  VII. -IX. 

Inasmuch  as  Sir  Travers  Twiss  spent  a  lifetime  at  the  bar  as  a  suc- 
cessful practitioner  in  international  questions,  his  opinion  has  a  peculiar 
technical  value. 
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sciously  administer  and  enforce  principles  of  international  law 
whenever  the  particular  case  involving  a  question  of  such  law  of 
nations  comes  before  them  for  adjudication;  that  a  sanction,  even 
the  strict  legal  sanction  of  the  analytical  jurist  is  present  in  such 
cases;  that  cases  involving  an  abstract  right  in  issue  between  two 
nations  in  their  representative  capacities  are  settled  in  accordance 
with  the  common  law  of  nations,  and  that  this  obedience  is  com- 
pelled either  by  public  opinion — that  is,  international  opinion — or 
by  the  last  and  most  formidable  sanction  known  to  nations  and 
mankind — War. 

No  attempt  has  been  made  to  formulate  a  definition  of  law 
broad  enough  to  include  both  municipal  law  in  its  narrow  and 
restricted  sense,  and  law  as  it  occurs  in  the  expression  law  of 
nations.  The  definition  of  Austin  has  been  criticised  and  its  ac- 
curacy questioned,  if  indeed  its  inadequacy  has  not  been  demon- 
strated; for  it  is  evident  that  no  definition  of  law  is  nor  can  be 
correct  which  ignores  law  as  daily  administered  in  a  court  of 
justice.  It  is  fair  in  such  instances  to  presume  that  the  definition 
of  law  which  excludes  the  law  of  the  land  is  inaccurate,  rather 
than  that  the  courts  administer  as  law  that  which  is  not  and  can- 
not be  law.52 

The  fundamental  objections  of  the  school  of  analytical  juris- 
prudence to  the  law  of  nations  as  law  in  the  concrete,  if  not  in 
the  abstract,  have  been  examined  and  criticised,  for  the  further  rea- 
son that  this  school  has  and  does  deny  a  legal  character  to  the 
law  of  nations,  in  consequence  of  which  a  system,  thoroughly  legal 
and  scientific  in  its  nature,  has  fallen  into  disrepute.53 

C2The  question  of  the  scientific  definition  of  law  has  been  admirably 
handled  by  Dr.  Melville  M.  Bigelow  in  5  Columbia  Law  Review,  pp. 
1-19,  in  which  Blackstone's  and  Austin's  theories  have  been  questioned 
and  refuted. 

03By  way  of  an  apology  for  refuting  Austin's  views,  Mr.  Westlake — 
perhaps  the  leading  International  Lawyer  of  the  English-speaking  world — 
says :  "It  is  also  necessary  because  of  the  dominant  position  which  certain 
views  of  John  Austin  have  held  in  the  English  universities.  *  *  *  That 
eminent  thinker  rendered  great  service  by  elucidating  the  various  elements, 
psychological  states  and  states  of  fact,  which  have  to  be  provided  for  by 
the  law  of  a  country,  and  the  knowledge  which  makes  up  the  larger 
part  of  what  in  the  English  universities  is  called  jurisprudence.  But 
he  prefaced  his  system  by  analysing  the  law  of  a  country  into  com- 
mands addressed  by  a  sovereign  to  subjects,  including  in  his  description  of 
the  sovereign  all  those  who  participate  in  the  supreme  authority.     And  the 
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The  analytical  school — of  which  Austin  is  the  prophet — has 
performed  a  great  service  in  directing  attention  to  the  foundations 
of  a  scientific  jurisprudence,  but  a  devotion  to  law  in  the  abstract, 
without  an  adequate  appreciation  of  the  importance  of  history  in 
the  law,  has  led  to  a  system  at  once  artificial,  inadequate  and,  in- 
deed, inaccurate. 

In  conclusion,  the  present  writer  would  like  to  quote  as  ex- 
pressing in  an  admirable  and  unexceptional  way  the  true  reason 
for  the  existence  of  a  system  of  International  law,  and  the  nature 
of  the  sanctions  by  which  the  system  is  enforced,  a  remarkable 
passage  from  a  work  worthy  of  the  highest  commendation,  but 
too  little  known  or  appreciated  at  the  present  day. 

"When  everything  else,  says  Sir  Robert  Wiseman,  has  a  law 
to  guide  it,  inasmuch  as  no  one  society,  or  petty  commonwealth, 
can  stand  without  some  law,  the  like  necessity  must  there  needs  be 
of  some  law  to  maintain  and  order  the  communion  of  nations  cor- 
responding and  acting  together.  The  law,  which  guideth  the 
transactions,  which  are  usually  observed  to  arise  between  grand 
societies  is  the  law  of  nations.  The  strength  and  virtue  of  which 
law  is  such,  that  a  people  can  with  as  little  safety  violate  it  by  any 
act,  how  advantageous  soever  it  may  seem  to  be  to  the  whole  body ; 
as  a  private  man  can  in  hope  to  benefit  himself  infringe  the  law  of 
his  country.  Nay,  of  such  power  and  pre-eminence  is  the  law  of 
nations,  that  no  particular  nation  can  lawfully  prejudice  the  same 
by  any  their  several  laws  and  ordinances,  more  than  a  man  by  his 
private  resolutions,  the  law  of  the  whole  commonwealth  or  state 
wherein  he  liveth;  for  as  a  civil  law  being  the  act  of  the  whole 
body  politic,  doth  thereby  overrule  each  several  part  of  the  same 

definition  of  the  law  of  a  country  which  resulted  from  that  analysis  he  gave 
as  the  definition  of  law,  so  that  international  law,  not  being  set  by  an 
Austinian  sovereign  to  Austinian  subjects,  was  in  his  view  not  law  at  all, 
but  what  he  called  positive  international  morality.  Now  this  was  beside 
the  mark  of  what  followed  in  his  own  lectures.  In  elucidating  the  ele- 
ments with  which  the  law  of  a  country  must  be  concerned  Austin  found  no 
use  for  his  definition  of  law,  perhaps  it  was  impossible  to  find  any;  and 
thus  we  are  fortunately  able  to  retain  most  of  the  fruits  of  his  labour, 
unaffected  by  the  doubt  which  has  at  last  arisen  about  that  definition." 
Westlake's   "Principles   of   International   Law,"   pp.   vi.-vii. 

And  again :  "Whatever  merit  Austin's  analysis  may  have  for  the  law 
of  a  country,  his  treatment  of  international  matters  appears  to  be  inade- 
quate, as,  notwithstanding  his  great  ability,  it  well  may  have  been  from  his 
not  having  given  them  much  attention."  Op.  cit.  p.  VIII. 

And  finally :  "We  shall  probably  feel  less  surprise  that  the  revolt 
against  that  [Austin's]  nomenclature  has  now  become  so  general  than 
that  a  writer  of  such  great  ability  should  have  adopted  it,  and  that  it  should 
have   reigned    so   long  in   the   legal   literature   of   England."     Op.    cit.    pp. 

11-12. 

That  mature  reflection  has  only  strengthened  Professor  Westlake  in 
his  opposition  to  Austin's  views,  see  International  Law — Part  i,  pp.  5-9 
(1004). 
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body ;  so  there  is  no  reason  that  any  one  commonwealth  of  itself 
should,  to  the  prejudice  of  another  annihilate  that,  whereupon  the 
whole  world  hath  agreed.54 

"The  inadequacy  of  its  sanctions  is  an  imperfection  which  at- 
taches to  international  law  in  common  with  all  other  law ;  for  there 
is  no  law  so  practically  perfect  as  to  allow  no  crime  to  go  without 
punishment,  and  no  wrong  without  redress.  Opinion  and  force 
are  the  only  sanctions  of  law,  and  international  and  municipal  law, 
so  far  as  the  former  is  capable  of  being  administered  by  judicial 
tribunals,  are  in  this  respect  not  distinguishable.  Nor,  where  this 
capacity  ceases  are  they  specifically  distinguishable  by  the  mis- 
chiefs that  attend  the  means  that  are  necessary  to  enforce  them. 
The  evil  of  which  international  law  justifies  the  infliction  upon  an 
offending  state,  reaches  its  unoffending  members ;  but  the  punish- 
ment, which  municipal  law  inflicts  upon  a  criminal,  affects  his  in- 
nocent relations.  The  one  is  as  much  law  in  the  strictest  sense  of 
the  term  as  the  other ;  but  it  is  not  capable  of  being  enforced  with 
as  much  certainty  and  as  little  mischief.  The  difference  is  a  dif- 
ference of  gradation  and  not  of  kind."35 

Tames  B.  Scott. 


MExcell.  of  Civ.  Law,  p.  99,  et  seq. ;  Vatt.  I.  283— II,  53,  70. 
"Richard    Wildman's    "Institute    of    International    Law,"    Vol.    I,    pp. 
31-32. 
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NOTES. 


Specific  Performance  of  Negative  Covenants. — Should  a  nega- 
tive contract  be  enforced  solely  because  it  is  such,  or  should  the 
ordinary  rule  of  inadequacy  of  legal  remedy  apply?  Though  the 
authorities  are  in  apparent  conflict,  those  holding  that  such  a  con- 
tract is  inherently  subject  to  specific  performance  are  either  dicta, 
Eimberly  v.  Jennings  (Eng.  1836)  6  Sim.  340,  or  when  considered 
upon  their  facts  an  actual  inadequacy  of  legal  remedy  will  be  found. 
Whittaker  v.  Hoive  (Eng.  1841)  3  Beav.  383.  A  recent  case  in  Illinois, 
however,  raises  the  question  squarely  by  denying  that  inadequacy  of 
legal  remedy  determines  the  jurisdiction  of  equity  in  these  contracts. 
Andrews  v.  Eingsbury  (111.  1904)  72  N.  E.  11. 

When  equity  takes  jurisdiction  over  contracts  it  is  in  its  concur- 
rent or  supplemental  jurisdiction,  Fry  on  Specific  Performance,  3rd 
ed.,  §  22,  the  ordinary  remedy  being  damages  for  breach  of  contract. 
Fry,  supra,  §§  41,  44.  When  a  negative  contract  is  broken  there  is 
usually  a  substantial  pecuniary  loss,  and  the  plaintiff  is  entitled  to 
reimbursement.  If  the  breach  is  final  the  injury  is  frequently  inflicted 
to  a  going  business,  where  it  would  be  impossible  to  measure  the  dam- 
ages without  speculation,  and  the  remedy  in  equity  would  be  fully 
justified:  Williams  v.  Montgomery  (1896)  148  1ST.  Y.  519;  Finley  v. 
Aiken  (Pa.  1854)  1  Grant's  Cas.  83;  but  where  the  damages  can  be 
definitely  proved  no  case  has  been  found  in  which  equity  has  taken 
jurisdiction.  See  Fry,  supra,  §  51.  In  the  case  of  continuing  cov- 
enants there  are  two  lines  of  decisions.  Some  courts  require  that  all 
damages  present  and  prospective,  be  assessed  in  one  action;  Tippin  v. 
Ward  (1875)  5  Ore.  450;  Shaffer  v.  Lee  (1850)  8  Barb.  412;  Ennis  v. 
Buckeye  Pub.  Co.  (1890)  44  Minn.  105;  and  in  these  cases  it  seems 
equally  clear  that  the  damages  would  be  so  speculative  as  to  give  equity 
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jurisdiction.  Other  courts  require  that  successive  suits  be  brought  for 
each  accruing  injury,  Terry  v.  Beatrice  Starch  Co.  (1895)  43  Neb.  866; 
Hunt  v.  Tibbetts  (1879)  70  Me.  221,  and  here  the  jurisdiction  could  be 
sustained  to  avoid  multiplicity  of  actions.  Shinier  v.  Morris  Canal  Go. 
(1876)  27  N.  J.  Eq.  364;  Penn.  Coal  Co.  v.  Del.  Canal  Co.  (1865)  31 
N.  Y.  91.  It  would  seem  therefore  that  where  actual  damages  are 
suffered  equity  will  take  jurisdiction,  not  because  the  contract  is  nega- 
tive, but  because  of  the  inadequacy  of  legal  remedy.  In  the  principal 
case,  however,  the  defendant  offered  to  prove  that  there  had  been  no 
actual  financial  loss.  In  such  a  case  the  plaintiff  in  law  would  be  en- 
titled to  a  judgment  for  nominal  damages,  Sedgwick  on  Damages,  8th 
ed.  §  98;  Deere  v.  Lewis  (1869)  51  111.  254,  and  as  such  a  judgment  will 
not  prevent  a  suit  for  subsequent  actual  damages,  Sedgwick,  supra, 
§  642,  the  legal  remedy  would  seem  amply  adequate,  and  equitable 
jurisdiction  would  have  to  rest  on  a  ground  peculiar  to  these  cases. 

Where  real  estate  is  involved,  equity  takes  jurisdiction  regardless  of 
the  question  of  damages.  Fry,  supra,  p.  13  note;  Hodges  v.  Rowing 
(1889)  58  Conn.  12.  There  is  little  doubt,  however,  that  when  land 
is  in  dispute  the  unique  nature  of  the  subject-matter  in  a  large  ma- 
jority of  cases  makes  legal  damages  inadequate  and  speculative,  and 
it  would  seem  that  even  in  this  class  of  cases  it  is  the  imperfection  of 
the  legal  remedy  that  gives  the  jurisdiction.  Fry,  supra,  pp.  607  note, 
34  note.  It  is  hard  to  conceive  of  equity  granting  specific  perfor- 
mance of  a  contract  to  convey  land  in  a  case  where  the  complainant 
admitted  that  he  bought  the  land  only  for  speculation  and  that  his  only 
loss  was  a  liquidated  amount,  due  to  a  rise  in  the  market  value  of 
the  land.  See  Richmond  v.  Railroad  Co.  (1871)  33  la.  422;  Town- 
send  v.  VanderwerJcer  (1891)  20  D.  C.  197.  Similarly,  in  unilateral 
contracts  containing  a  negative  covenant  it  is  said  that  the  plaintiff 
should  be  entitled  to  specific  performance  of  the  promise  because  he 
has  given  a  consideration;  but  the  plaintiff's  performance  is  valuable 
only  to  negative  the  lack  of  mutuality  so  frequently  found  in  these 
cases,  Lindsay  v.  WarnocJc  (1894)  93  Ga.  619;  Welch  v.  Whelpley 
(1886)  62  Mich.  15,  and  to  give  it  a  greater  effect  would  seem  to  go 
too  far.  See  4  Columbia  Law  Review  61.  The  principal  case  seems 
to  go  beyond  any  decided  case,  though  it  has  the  support  of  dicta  in 
several  decisions  and  follows  an  authoritative  writer.  Professor  Lang- 
dell  in  1  Harvard  Law  Rev.  383. 


Incorporation  of  Religious  Societies. — Though  religious  societies 
are  usually  denominated  voluntary  associations,  statutes  were  early 
passed  in  most  of  the  States  providing  for  their  incorporation,  Holt  v. 
Downs  (1877)  58  N.  H.  170,  and  at  present  a  majority  of  the  relig- 
ious societies  in  this  country  conduct  their  affairs  under  a  franchise. 
Ecclesiastical  corporations  ceased  when  the  Constitution  was  adopted; 
Turpin  v.  Locket  (Va.  1804)  6  Call  113;  so  that  now  religious  corpo- 
rations are  not  to  be  regarded  as  ecclesiastical  in  the  sense  of  the 
English  law,  under  which  they  were  subject  to  ecclesiastical  judica- 
tories, but  as  belonging  to  the  class  of  civil  corporations,  to  be  con- 
trolled by  the  ordinary  rules  of  the  common  law.  Robertson  v.  Bullions 
(1854)  11  N.  Y.  243.     Legislatures  have  shown  no  more  hesitation  in 
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imposing  restrictions  upon  religious  societies  than  upon  persons  asso- 
ciated together  for  profit.  The  most  frequent  limitation  is  as  to  the 
quantity  of  land  which  may  be  lawfully  held,  and  New  York  at  an 
early  date  prohibited  a  religious  corporation  from  alienating  its  land 
without  an  order  from  the  Supreme  Court.  1  It.  L.  1813,  ch.  60,  §  11. 
In  a  recent  case  in  that  jurisdiction,  Feiner  v,  Reiss,  (1904)  90  N.  Y. 
Supp.  568,  the  defendant  objected  to  taking  title  to  land  from  the 
trustees  of  the  Shaker  Society  on  the  ground  that  this  provision  had 
not  been  complied  with.  It  was  conceded  that  the  plaintiff  had  never 
received  an  express  charter  of  incorporation,  but  under  an  early  act 
of  the  legislature  the  society  was  given  the  right  to  hold  property  by 
its  trustees  in  perpetual  succession,  Laws  of  1839,  ch.  174,  p.  146,  and 
the  sole  question  for  determination  in  the  case  was  whether  this  act 
had  converted  the  association  into  a  corporation.  In  deciding  the 
question  in  the  negative  the  court  declared  that  a  body  of  persons 
could  not  become  a  corporation  except  by  express  authority  from  the 
legislature;  but  it  has  been  held  that  by  the  bestowal  of  corporate 
attributes  the  legislature  may  create  a  corporation  without  expressly 
declaring  it  to  be  such,  Watertown  v.  Watertown  (1841)  25  Wend. 
686,  and  this  result  may  happen  even  without  legislative  intent. 
Thomas  v.  Dakin  (1839)  22  Wend.  9.  Whether  such  has  in  fact 
been  accomplished  by  the  legislative  action  has  been  determined  in 
various  ways  by  the  courts,  but  as  a  test  they  have  generally  fixed 
upon  one  or  more  of  the  results  which  naturally  attended  the  creation 
of  an  entity,  rather  than  the  existence  of  the  entity  itself,  which  in 
Andrews  Bros.  v.  Youngstown  Coke  Co.  (1898)  86  Fed.  585,  is  said  to 
be  the  true  test.  The  right  to  sue  and  be  sued  under  its  assumed 
name  is  a  natural  attribute  of  a  legal  entity,  but  such  a  right  is  only 
procedural  and  it  may  be  conferred  without  the  creation  of  a  corpora- 
tion, as  is  held  to  be  the  case  with  joint-stock  companies  in  New  York. 
Perpetual  succession  is  a  test  frequently  adopted,  but  limited  corpora- 
tions are  now  the  rule  rather  than  the  exception.  In  People  v.  Coleman 
(1892)  133  N.  Y.  279,  the  test  was  said  to  be  the  immunity  of  the 
members  of  the  corporation  from  liability  for  the  debts  of  the  corpora- 
tion except  by  virtue  of  a  positive  legislative  enactment,  but  this 
could  be  the  result  only  of  the  creation  of  an  entity  which  could  con- 
tract those  debts.  No  one  of  these  qualities  seems  both  exclusively 
and  essentially  the  attribute  of  a  corporation,  but  in  the  absence  of  re- 
strictive legislation  each  would  inhere  in  the  creation  by  the  legislature 
of  an  entity  which  could  exist  and  act  apart  from  the  individuals 
who  constitute  its  members,  and  this  seems  to  be  the  true  test  for  a 
corporation.  That  this  result  was  accomplished  in  the  principal  case 
there  seems  to  be  no  doubt.  The  right  to  hold  property  in  perpetual 
succession  is  impossible  in  a  natural  person,  and  the  bestowal  of  that 
power  by  the  legislature  necessarily  created  an  entity.  Kyd  on  Corps, 
2,  3;  1  Blackstone  475.  As  a  property  holder  this  entity  would  act 
independently  of  its  constituent  members  and  suit  would  be  brought  by 
and  against  the  entity,  rather  than  the  members,  as  was  decided  in 
White  v.  Miller  (1877)  71  N.  Y.  118.  It  would  seem  that  this  entity, 
empowered  to  take,  hold  and  grant  property,  and  to  sue  and  be  sued 
under  its  assumed  name  is  a  corporation  fully  competent  to  act  in  the 
business  world. 
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In  People  v.  Coleman,  supra,  the  decision  was  that  the  association 
then  under  examination  was  not  included  within  a  statute  imposing 
a  tax  on  corporations.  In  the  principal  case  there  would  seem  to  be  a 
fair  doubt  as  to  the  intent  of  the  legislature  to  subject  such  organiza- 
tions as  the  Shaker  Society  to  the  requirement  imposed  by  the  statute 
upon  "religious  corporations,"  and  on  this  ground  the  decision  might 
be  supported. 


Cumulative  Penalties  and  Stare  Decisis. — The  Court  of  Ap- 
peals of  New  York  has  decided  that  a  statute  requiring  street  railway 
companies  to  issue  transfers  in  certain  instances  and  allowing  a  re- 
covery of  fifty  dollars  to  the  aggrieved  party  "for  every  refusal"  to 
issue  them  as  required  should  be  interpreted  to  mean  that  in  an  action 
by  the  aggrieved  party  only  one  penalty  might  be  recovered,  and  that 
the  institution  of  an  action  for  such  penalty  was  a  waiver  of  the 
plaintiff's  right  to  recover  all  penalties  previously  incurred.  Griffin  v. 
Interurban  St.  By.  Co.  (1904)  72  N.  E.  513. 

The  decision  is  in  harmony  with  a  general  policy  on  the  part  of 
the  courts,  and  particularly  those  of  New  York,  to  construe  statutes 
imposing  penalties  and  forfeitures  strictly,  and  to  allow  a  recovery  of 
only  such  penalties  and  forfeitures  as  the  legislature  clearly  intended 
to  impose.  Sturgis  v.  Spofford  (1871)  45  N.  Y.  446.  Cumulative 
penalties  are  not  favored.  Morgan  v.  Hedstrom  (1900)  164  N.  Y. 
224,  232.  Where  the  acts  complained  of  are  single  in  their  nature 
and  each  a  violation  of  the  statute,  cumulative  penalties  are  allowed 
although  not  expressly  provided  for  by  the  statute;  Milnes  v.  Bale 
(1875)  L.  E.  10  C.  P.  591;  but  where  the  acts  can  possibly  be  con- 
strued to  constitute  one  continuous  violation  only  one  penalty  can  be 
recovered.  See  Apothecaries  Co.  v.  Jones  (1893)  L.  R.  1  Q.  B.  89. 
Some  States,  and  among  them  New  York,  have  held  that  only  where  the 
statute  was  punitive  would  cumulative  recoveries  be  allowed  without 
some  express  declaration  of  the  legislative  intent;  People  v.  N.  Y.  C. 
Ry.  (1855)  13  N.  Y.  78;  and  where  the  statute  was  remedial  a  clear 
declaration  of  the  legislative  purpose  was  required.  Parks  v.  Rail- 
road Co.  (Tenn.  1884)  13  Lea  1;  Fisher  v.  N.  Y.  C.  Ry.  (1871)  46 
N.  Y.  644.  In  each  of  these  cases,  however,  there  was  a  fair  doubt 
as  to  the  intent  of  the  legislature;  in  the  principal  case  there  seems  to 
be  no  such  possibility.  "For  each  refusal"  is  a  phrase  which  every 
court  dealing  with  a  close  case  has  suggested  would  indicate  a  clear 
intent  on  the  part  of  the  legislature  to  impose  cumulative  penalties, 
and  the  New  York  court  allowed  such  penalties  in  the  case  of  Suydam 
v.  Smith  (1873)  52  N.  Y.  383,  under  a  statute  in  which  this  phrase 
was  used.  The  court  bases  its  present  decision  on  grounds  of  public 
policy. 

Stare  decisis  is  a  doctrine  only  of  policy,  and  its  application  must 
vary  with  the  nature  of  the  question  involved.  Inherently  the  doctrine 
contains  no  sufficient  reason  for  a  refusal  to  depart  from  it,  but  the 
courts  have  usually  required  cogent  reasons  for  ignoring  it,  Hamilton 
v.  Baker  (1889)  L.  R.  14  A.  C.  209,  and  where  rights  of  property  or 
of  contract  would  be  affected  by  a  change  of  decision  they  have  most 
consistently  refused  to  depart  from  a  former  holding.  Pugh  v.  Colden 
Valley  R.  Co.  (1880)  L.  R.  15  Oh.  D.  330;  Grignon's  Lessee  v.  Astor 
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(1844)  2  How.  319,  343.  In  the  principal  case  no  right  of  property  was 
involved,  for  while  in  England  it  is  held  that  the  right  to  a  penalty 
or  forfeiture  created  by  statute  is  vested,  1  Chitty,  Crim.  Law,  742,  in 
this  country  such  a  right  is  considered  only  inchoate,  to  become  vested 
by  judgment.  Morris  v.  Crocker  (1851)  13  How.  429;  Bank  of  St. 
Mary's  v.  State  (1853)  12  Ga.  475,  494.  But  the  maxim  expresses  a 
policy  extending  beyond  the  bounds  of  property  and  contract  rights;  it 
looks  to  stability  in  the  law  in  general,  see  Grubbs  v.  State  (1865)  24 
Ind.  295;  Fisher  v.  Horicon  Iron  Co.  (1860)  10  Wis.  351,  and  in  cases 
beyond  these  bounds  there  should  also  be  not  only  clear  proof  that  the 
former  decision  was  wrong,  but  in  addition,  strong  reasons  for  a 
change.  There  seems  to  be  little  room  for  doubt  that  the  phrase  re- 
ceived a  correct  interpretation  in  Suydam  v.  Smith,  supra.  This  inter- 
pretation having  received  the  legislative  sanction,  it  would  seem  that 
the  court  in  the  principal  case  has  controverted  the  legislative  intent. 
The  reasons  of  policy  which  influenced  the  court  in  its  later  decision 
should  have  concerned  only  the  legislature.  See  Railroad  v.  County 
Court  (Tenn.  1854)  1  Sneed  637,  668. 


Admission*  of  Suicidal  Declaration  in  Trials  for  Homicide. — 
Neither  the  text-writers  nor  the  courts  agree  as  to  the  admissibility 
of  suicidal  declarations  in  trials  for  homicide.  2  Bishop,  Crim. 
Proc.  §623;  McKelvey,  Evidence,  140;  Siebert  v.  People  (1892)  143 
111.  571;  Com.  v.  Trefethen  (1S92)  157  Mass.  180.  Some  courts,  influ- 
enced by  Bishop,  supra,  have  excluded  the  evidence  as  hearsay,  not 
coming  within  any  of  the  exceptions  to  the  rule  as  to  res  gesta,  dying 
declarations,  or  statements  made  in  the  presence  of  the  defendant  so 
as  to  influence  his  conduct,  Siebert  v.  People,  supra;  State  v.  Fitz- 
gerald (1895)  130  Mo.  407 ;  nor  as  to  exclamations  of  pain  or  state- 
ments concerning  health.  State  v.  Punshon  (1894)  124  Mo.  448. 
It  is  clear  that  the  excluded  declarations  do  not  come  within  any  of 
these  exceptions,  or  even  within  the  expanded  res  gesta  rule,  15  Am. 
L.  E.  71;  State  v.  Hay  ward  (1895)  62  Minn.  474,  though  similar 
statements  may  constitute  res  gesta.  2  Bishop,  Crim.  Proc,  §  626. 
So  far  the  cases  are  sound.  But  the  courts  erred  in  assuming  that  to 
be  admitted  declarations  of  a  deceased  person  must  fall  within  one 
of  the  exceptions  named.  Declarations  of  a  deceased  testator  may 
always  be  shown  on  questions  as  to  his  mental  capacity  or  sanity; 
Waterman  v.  Whitney  (1854)  11  1ST.  Y.  157;  or  to  show  his  intention 
as  to  the  disposition  of  property,  Doe  d.  Shallcross  v.  Palmer  (1851) 
16  Q.  B.  747.  And,  entirely  aside  from  any  proper  application  of 
the  res  gesta  rule,  1  Greenleaf,  16th  ed.,  §  162,  threats  either  of  the 
defendant  or  of  the  deceased,  are  admitted  where  they  tend  to  estab- 
lish a  design  or  plan,  Stokes  v.  People  (1873)  53  K  Y.  164;  Rex  v. 
Hagan  (1873)  12  Cox  C.  C.  357,  and  this  principle  is  extended  to 
include  expressions  of  a  mere  hostile  desire  to  see  a  person.  State  v. 
Home  (1872)  9  Kan.  123.  The  courts  excluding  the  evidence  often 
misconceive  its  purpose,  treating  it  as  if  offered  to  prove  the  act  of 
suicide,  or  the  state  of  mind  immediately  accompanying  the  act, 
whereas  its  real  object  is  to  show,  as  an  evidential  fact,  the  existence 
of  a  design.  Where  this  fact  is  to  be  proved  the  declarations  of  a 
person,  living  or  dead,  should  always  be  evidence;  Insurance   Co.  v. 
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Hillman  (1892)  145  U.  S.  285;  Jacobs  v.  Whitman  (1852)  10  Cush. 
255;  and  whether  regarded  as  entirely  outside  the  hearsay  rule,  McKel- 
vey,  Evidence,  §  140,  or  within  one  of  its  exceptions,  1  Greenleaf, 
16th  ed.,  §§  162a,  162c,  they  should  be  admitted.  1  Wigmore, 
Treatise  on  Evidence,  §§  113,  143,  144.  As  pointed  out  in  Insur- 
ance Co.  v.  Moseley  (1869)  8  Wall.  39Y,  "whenever  the  bodily  or 
mental  feelings  of  an  individual  are  material  to  be  proved,  the  usual 
expressions  of  such  feelings  are  original  and  competent  evidence. 
*  *  *  Such  declarations  are  regarded  as  acts  and  are  as  compe- 
tent as  any  other  testimony  when  relevant  to  the  issue.  Their  truth 
or  falsity  is  an  enquiry  for  the  jury."  Expressly  overruling  an  earlier 
case,  Com.  v.  Felch  (1882)  132  Mass.  22,  on  the  authority  of  which 
Siebert  v.  People,  supra,  was  decided,  this  view  was  adopted  in  a 
leading  Massachusetts  case,  and  expressions  showing  a  suicidal  inten- 
tion were  admitted.     Com.  v.  Trefethen,  supra. 

In  a  recent  Connecticut  case  the  court  admitted  such  evidence 
but  it  failed  to  agree  with  the  Ohio  court  as  to  what  declarations 
might  be  shown.  Blackburn  v.  State  (1872)  23  Ohio  St.  146;  State  v. 
Kelly  (Conn.  1904)  58  Atl.  705.  This  is  a  question  of  relevancy.  In 
the  Connecticut  case  the  defendant,  on  trial  for  the  murder  of  his 
wife,  offered  to  show  by  her  declarations  a  plan  to  commit  suicide. 
The  court,  appearing  to  work  on  the  theory  that  the  existence  of  a 
plan  or  design  could  be  shown  only  by  declarations  made  just  before 
or  at  the  moment  of  the  act,  excluded,  as  too  remote,  all  evidence 
made  more  than  two  months  prior,  and  so,  though  denying  it  in 
terms,  really  made  time  the  test  of  admissibility.  But  the  intention 
to  commit  suicide  might  be  of  so  long  standing  as  to  amount  to  a 
suicidal  mania,  and  the  excluded  expressions  might  best  establish  it. 
Such  a  plan  would  be  relevant  evidence.  1  Wigmore,  Treatise  on 
Evidence,  §  102.  Of  course,  if  the  declarations  are  to  establish  the 
ultimate  fact,  or  are  introduced  with  some  evidential  fact,  as  part  of 
the  res  gesta,  2  Bishop,  Crim.  Proced.,  §§  626,  627,  time  may  be 
vital,  3  Columbia  Law  Review  351,  but  in  dealing  with  declarations 
showing  a  plan  or  design  time  alone  has  little  or  no  value.  State  v. 
Adams  (1882)  76  Mo.  358.  The  courts  have  admitted  threats  made 
from  one  to  nine  years  before  the  crime  charged  was  committed, 
Abbott  v.  Com.  (Ky.  1902)  68  S.  W.  124;  Com.  v.  Holmes  (1892)  157 
Mass.  233,  and  mere  statements,  not  threats,  made,  three  years  prior 
to  the  act,  have  been  allowed.  Com.  v.  Bohinson  (1888)  146  Mass. 
571.  So,  while  the  exclusion  of  such  declarations  must  be  left  to  the 
sound  discretion  of  the  court;  Com.  v.  Trefethen,  supra;  Com.  v. 
Holmes,  supra;  the  exclusion  should  be  made  with  the  understanding 
that  lapse  of  time  goes  only  to  the  weight  and  not  to  the  relevancy  of 
the  evidence.  State  v.  Bradley  (1892)  64  Vt.  466;  Bedd  v.  State 
(1881)  68  Ala.  492.  This  was  the  holding  as  to  suicidal  declarations 
in  the  Blackburn  case,  and  in  so  far  as  the  Connecticut  court  over- 
looks this  principle,  its  decision  seems  unsound. 


Implied  Contracts  in  Assumption  of  Risk. — The  general  doc- 
trine is  almost  universally  recognized  in  England  and  the  United 
States  that  upon  contracting  for  service  a  servant  assumes  all  ordinary 
risks  incident  to  the  business  and  all  risks  arising  from  the  negligence 
of  his  fellow  servants.     It  a  recent  damage  case  the  Supreme  Court 
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of  New  York  declared  that  "this  assumption  of  risk  by  an  employee 
rests  upon  contract,  expressed  or  implied,  and  it  can  only  be  removed 
or  eliminated  by  like  contract,"  and  the  conception  is  of  frequent 
occurrence  in  the  decisions.  Hempstock  v.  Lackawanna  Iron  &  Steel 
Co.  (1904)  90  N.  Y.  Supp.  663. 

Both  the  English  and  the  American  decisions  upholding  this  view 
trace  its  origin  to  Chief  Justice  Shaw,  who,  in  Farwell  v.  B.  &  W.  R. 
(1842)  4  Met.  49,  upon  considerations  of  justice  and  general  con- 
venience held  that  there  is  an  implied  promise  on  the  part  of  an  em- 
ployee to  undertake  all  such  risks  and  perils.  While  this  theory  may 
be  convenient  as  a  working  rule,  its  application  leads  to  great  con- 
fusion of  thought  and  anomalous  conclusions.  It  is  a.  very  loose  use  of 
words  to  say  that  such  rights  and  obligations  imposed  by  law  rest  upon 
a  contractual  basis,  when,  as  a  matter  of  fact,  there  may  be  an  utter 
lack  of  mutuality,  incapacity  to  contract,  or  a  want  of  consideration. 
Thus  a  servant  is  held  to  have  assumed  the  risks  of  service  when  in 
reality  she  had  no  knowledge  of  machinery  and  did  not  actually 
appreciate  the  dangers.  Ruchinsky  v.  French  (1897)  168  Mass.  68. 
An  infant  cannot  make  a  binding  contract  for  services,  yet,  while  in 
the  employment  of  another  he  is  held  by  legal  implication  to  have 
undertaken  all  risks  incident  to  the  service.  Gaffney  v.  Hayden 
(1872)  110  Mass.  137;  Taylor  v.  Wootan  (1890)  1  Ind.  App.  188. 
A  married  woman  may  likewise  become  a  servant,  assuming  the 
usual  risks,  and  both  married  women  and  infants  may  become 
masters,  although  a  married  woman's  contract  is  void.  Dresser,  Em- 
ployer's Liability,  §§  10,  11,  82.  A  volunteer  who  comes  to  the  assist- 
ance of  a  servant  in  a  particular  emergency  cannot  recover  from  the 
master  for  an  injury  caused  by  the  negligence  or  misconduct  of 
such  servant  because  he  has  assumed  the  risk.  Osborne  v.  K.  &  L.  R. 
(1877)  68  Me.  49.  An  express  messenger,  in  no  way  known  to  the 
railroad  company  save  that  he  was  riding  in  a  cai  furnished  by  them 
under  a  contract  with  the  express  company,  was  held  to  be  in  a  posi- 
tion analogous  to  that  of  an  employee  of  the  railroad,  and  therefore 
to  have  assumed  the  risk  of  injury  through  the  negligence  of  the 
servants  of  the  railroad.  C.  &  N.  W.  R.  v.  O'Brien  (1904)  132  Fed. 
593.  To  place  such  a  decision  upon  the  basis  of  an  implied  contract 
by  the  messenger  with  the  railroad  is  to  stretch  legal  implication  to  an 
extent  not  warranted  by  the  facts.  Furthermore,  the  remedy  allowed 
for  a  breach  of  the  correlative  duty  of  the  master  to  provide  a  safe 
place  to  work,  proper  tools  and  machinery,  competent  fellow  servants, 
and  adequate  rules  and  regulations  is  an  action  ex  delicto,  and  not 
compensation  for  breach  of  contract. 

The  duties  imposed  by  this  doctrine  of  the  servant's  assumption 
of  risk  can  neither  be  explained  nor  enforced  upon  any  contractual 
basis  without  doing  violence  to  the  elementary  principles  of  contract. 
They  cannot  be  called  contracts  implied  in  fact,  nor  do  they  fall 
within  any  of  the  well  recognized  principles  of  quasi-contracts.  See 
Keener,  Quasi-Contracts,  Ch.  1.  It  would  seem  more  accurate  to 
treat  them  as  a  body  of  law  incidental  to  the  status  or  relationship 
of  master  and  servant.  They  are  rights  and  obligations  imposed  by 
law,  and  bear  a  certain  analogy  to  the  common  law  duty  owed  by  a 
common  carrier  to  a  passenger,  discussed  in  5  Columbia  Law 
Review  53. 


RECENT  DECISIONS. 

Administrative  Law — Mandamus — Court.  The  petitioner  in  this 
action  was  sued  at  law  and  set  up  certain  equitable  defenses.  He  also 
filed  a  motion  to  transfer  the  cause  to  the  equity  side  of  the  docket. 
The  motion  was  overruled,  and  the  petition  is  now  brought  to  compel 
the  transfer  to  the  equity  side  of  the  court  by  mandamus.  Held,  this 
is  a  matter  to  be  reviewed  by  appeal  or  writ  of  error,  but  not  by  man- 
damus.   Horton  v.  Gill,  Judge  (Ind.  Terr.,  1904)  82  S.  W.  718. 

"Where  a  court  improperly  refuses  to  act  or  unreasonably  delays  its 
action,  mandamus  will  lie  to  force  it  to  proceed.  High,  Extr.  Legal 
Remedies,  §  147.  Mandamus  is,  however,  never  employed  to  determine 
wha.t  the  judgment  of  a  court  should  be,  nor  to  make  it  take  a  partic- 
ular  action.  Ex  parte  Loring  (1876)  94  U.  S.  418;  Sprague  v.  Fawcett 
(1879)  53  Cab  408.  The  sole  purpose  of  the  writ  is  to  force  the  doing 
of  a  ministerial,  not  a  judicial  act.  Hence  a  court  may  be  forced  to 
take  jurisdiction,  where  such  is  its  duty.  Temple  v.  Superior  Court 
(1886)  70  Cal.  211 ;  or  having  jurisdiction  it  will  be  compelled  to  pro- 
ceed; but  having  done  this,  its  proceedings  cannot  be  reviewed,  nor  its 
rulings  revised  by  mandamus.  Under  these  generally  recognized  doc- 
trines the  principal  case  was  correctly  decided.  The  court  heard  the 
motion  to  transfer  the  case  to  the  equity  side  of  the  court,  and  over- 
ruled it.  Here  was  an  exercise  of  discretion  which  cannot  be  reviewed 
by  mandamus,  nor  does  the  wording  of  the  statute  on  which  the  dis- 
senting opinion  relies  seem  to  justify  the  conclusion  that  the  deter- 
mination of  the  question  was  ministerial  rather  than  judicial. 

Administrative  Law — Removal  of  Judge — Quo  Warranto.  Appli- 
cation was  made  to  the  Appellate  Division  of  the  Supreme  Court  for 
the  removal  of  Herman  Bolte,  Justice  of  the  New  York  Municipal 
Court.  Laws  1901,  p.  576,  C.  466,  §  1353  provide  that  a  municipal 
court  justice  shall  be  a  resident  and  elector  of  the  district  for  which  he 
is  elected,  and  the  Public  Officers  Act,  Laws  1892,  p.  1656,  C.  681,  de- 
clares that  every  office  shall  bo  "vacant"  before  the  expiration  of  the 
term  thereof  upon  the  incumbent's  ceasing  to  be  an  inhabitant  of  the 
political  subdivision  of  which  he  is  required  to  be  a  resident  when 
elected.  The  proceedings  arose  upon  an  order  to  show  cause,  granted 
upon  a  verified  petition  of  the  District  Attorney,  which  charged  that 
respondent  was  no  longer  a  resident  of  his  district,  that  he  was  guilty 
of  reckless  exercise  of  judicial  functions  without  regard  to  the  rights  of 
litigants,  gross  favoritism,  absence  from  court  during  the  hours  pre- 
scribed by  the  Municipal  Court  Rules,  judicial  oppression  and  conduct 
unbecoming  a  judge.  On  a  motion  to  dismiss,  it  was  held,  such  motion 
is  in  the  nature  of  a  demurrer,  that  the  Appellate  Division  is  vested 
by  Const.,  Art.  6,  §  §  2,  17;  Laws  1880,  p.  521,  C.  354;  Code  Civ.  Pro., 
§  220,  and  Laws  1901,  p.  589,  C.  466  (Rev.  Charter  Gt.  N.  Y.,  §  1383) 
with  authority  to  remove  justices  of  inferior  courts,  and  that  re- 
spondent's acts  were  caused  for  removal.  Matter  of  Bolte  (1904)  97 
App.  Div.  551. 

When  an  officer  has  been  duly  elected  and  has  qualified,  the  author- 
ities are  in  conflict  as  to  whether  quo  warranto  will  lie  to  remove  him. 
State  v.  Gardner  (1869)  43  Ala.  234,  holds  that  it  will  not.  Contra: 
State  ex  rel.  Vance  v.  Wilson  (1883)  30  Kan.  661.  When  the  alleged 
forfeiture  has  been  caused  by  a  criminal  act,  there  must  be  a  convic- 
tion, with  jury  trial,  before  quo  warranto  can  be  brought.  Common- 
wealth v.  Jones  (Ky.,  1874)  10  Bush.  725.  Contra:  Boyall  v. 
Thomas  (Va.,  1877)  28  Graft.  130.  However,  forfeiture  for  cause 
other  than  crime  may  always  be  found  by  the  court  for  itself  in  quo 
warranto  proceedings.  State  ex  rel.  Vance  v.  Wilson,  supra;  People 
ex  rel.  Atty.-Genl.  v.   Beaton   (1877)   77  N.   C.   18;   Comm.  v.  Allen 
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(1872)  70  Pa.  465.  But  in  the  principal  case  the  legislative  provision 
created  ipso  facto  a  forfeiture,  and  thereafter  respondent  was  a  de 
facto  officer,  analogous  to  one  holding  over  after  the  expiration  of  the 
term,  Oliver  v.  Mayor  (1899)  63  N.  J.  L.  634,  and  to  oust  him  from 
possession  of  the  office,  illegally  held,  quo  warranto,  would  lie,  as  his 
counsel  contended,  brought  either  by  an  adverse  claimant  or  by  the 
Attorney  General.  Compare  State  v.  Eixon  (1872)  27  Ark.  398. 
Without  deciding  this  question,  the  court  properly  held  that  it  had 
authority,  upon  the  entire  charges,  under  the  statutes  above  cited,  to 
make  the  removal. 

Agency — Right  of  Attorney  to  Act  in  Lunacy  Proceedings — 
Revocation — Insanity.  A  employed  attorneys  to  defend  him  in  an 
anticipated  lunacy  inquisition.  Thereafter  he  became  so  insane  that 
when  the  proceedings  were  instituted  he  did  not  know  their  nature. 
Held,  that  such  insanity  revoked  the  agency  and  the  attorneys  had  no 
right  to  be  heard  at  the  trial  nor  to  prosecute  an  appeal  therefrom. 
Chase  v.  Chase  (Ind.  1904)  71  N.  E.  485. 

The  insanity  of  the  principal  revokes  the  agency.  Story  on  Agency, 
§  481,  and  cases  cited.  On  the  other  hand,  Kent  favors  the  view  that 
insanity  should  not  act  as  a  revocation  until  it  is  judicially  estab- 
lished. 2  Kent,  645;  Wallis  v.  Manhattan  Co.  (1831)  2  Hall  495.  The 
latter  view  seems  preferable  whenever  insanity  is  at  issue  in  a  legal 
proceeding.  Otherwise,  as  in  the  principal  case,  when  a  person  is 
alleged  to  be  insane  and  defends  by  counsel,  the  sanity  of  the  person 
must  first  be  established  before  the  attorney  is  qualified  to  defend  his 
client  in  the  lunacy  proceeding. 

Carriers — Limitation  of  Liability — Negligence  of  Servants.  An 
action  for  damages  was  brought  for  injury  to  a  cargo  of  grain  which 
had  become  heated  during  the  voyage  because  of  negligent  stowage. 
The  defence  set  up  express  exemptions  in  the  bill  of  lading  in  case  of 
damage  from  "sweating  *  *  *  perils  and  accidents  of  the  seas 
*  *  *  whether  any  of  the  things  above  mentioned  or  loss  or  injury 
be  occasioned  by  the  negligence  or  default  of  *  *  *  any  persons 
in  the  service  of  the  shipowners.  In  no  case  is  the  company  to  be 
held  liable  for  heating  or  any  other  damage  to  the  goods."  Held,  the 
defendants  were  liable  as  the  language  was  not  sufficiently  clear  and 
unambiguous  to  exempt  the  carrier  from  liability  for  negligence.  The 
Pearlmoor  [1904]  P.  286. 

The  courts  are  reluctant  to  allow  any  exemption  from  liability  by 
stipulation  unless  negligence  is  expressly  mentioned.  Price  v.  Light- 
erage Co.  (1904)  1  K.  B.  412.  In  the  principal  case  it  would  seem 
that  the  rule  of  interpreting  the  exception  most  strongly  against  the 
carrier  was  carried  to  the  extreme.  The  U.  S.  Supreme  Court  as  well 
as  most  of  the  States  deny  outright  a  carrier's  right  by  contract  to 
exempt  itself  from  liability  for  the  negligence  of  its  servants.  Steam- 
ship Co.  v.  Phoenix  Ins.  Co.  (1889)  129  U.  S.  397.  Hutchinson  on 
Carriers,  §§  260-262.  New  York  is  in  accord  with  the  English  rule 
in  that  it  permits  such  limitations  of  liability  provided  express  terms 
are  employed.  Magnin  v.  Dinsmor  (1874)  56  N.  Y.  168;  Canfield  v. 
B.  &  O.  R.  R.  (1883)  93  N.  Y.  532;  see  1  Columbia  Law  Review,  488; 
2  id.  330;  3  id.  484;  4  id.  597. 

Carriers — Relation  of  Employee  of  Express  Company  to  the  Rail- 
road. An  express  messenger  while  riding  free  in  a  car  furnished  by 
a  railroad  company  to  the  express  company  which  employed  him  was 
injured  by  the  derailment  of  a  train.  Held,  the  express  messenger, 
occupying  a  relation  to  the  railroad  company  analogous  to  that  of  its 
own  employees,  could  not  recover.  Chicago  &  N.  W.  Ry.  Co.  v. 
O'Brien  (C.  C.  A.  8th  Circ.  1904)  132  Eed.  593. 
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As  a  general  rule  the  courts  have  declined  to  regard  the  express 
messenger  as  in  the  position  of  a  railroad  employee.  4  Columbia  Law 
Review  592.  The  court  in  the  principal  case,  however,  has  found  an 
effective  working  rule  winch  will  preclude  an  express  company's  em- 
ployee from  recovering  from  a  railroad  company  except  under  such 
circumstances  as  a  servant  could  sue  his  master.  It  would  seem  to 
follow  from  this  decision  that  a  release  or  distinct  assumption  of  risk 
by  the  express  employee  is  unnecessary  to  relieve  the  carrier  from  lia- 
bility. Heretofore  a  conscious  assumption  of  risk  has  been  insisted 
upon.  See  Columbia  Law  Review,,  supra.  It  is  submitted  that  a 
rule  which  imposes  on  the  employee  of  one  employer  all  the  risks  inci- 
dent to  the  service  of  another  extends  the  doctrine  of  the  decided  cases. 

Constitutional  Law — Eminent  Domain — Public  Use.  Under  a 
statute  declaring  mining  a  public  use  and  authorizing  the  exercise 
of  eminent  domain  for  such  purpose  the  plaintiffs  had  procured  the 
condemnation  of  the  defendant's  land  for  the  construction  of  an  aerial 
tramway.  The  defendants  set  up  the  unconstitutionality  of  the  stat- 
ute. Held,  the  statute  was  constitutional,  since  the  use  was  a  public 
use.  Highland  Boy  Gold  Mining  Co.  v.  Strickley  (Utah,  1904)  78 
Pac.  296. 

The  principal  case  is  another  example  of  the  difficulty  of  formulat- 
ing a  test  for  a  public  use.  4  Columbia  Law  Review  133.  It  is  not 
justified  in  the  idea  that  the  people  may  to  some  extent  be  entitled 
to  use  the  property.  Gaylord  v.  Sanitary  District  (1903)  203  111.  576, 
or  that  its  use  would  directly  benefit  the  public.  Olmstead  v.  Camp 
(1866)  33  Conn.  532.  As  has  been  pointed  out,  "Every  lawful  business 
in  a  sense  confers  a  public  benefit."  Ryerson  v.  Brown  (1877)  35  Mich. 
333.  The  case  is  one  differing  from  those  where  the  power  of  eminent 
domain  is  invoked  in  behalf  of  public  service  companies,  and  is  one 
that  illustrates  a  desire  to  further  the  economic  interests  of  a  section 
in  the  development  of  natural  resources  such  as  water  power,  mines, 
oil  wells,  etc.     Mining  Co.  v.  Parker  (1871)  59  Ga.  417. 

Constitutional  Law — Power  of  the  Legislature  to  Regulate  Munic- 
ipal Contracts. — A  contractor  under  a  contract  with  the  City  of  New 
York  for  the  construction  of  scows  had  agreed  to  comply  with  the 
provisions  of  the  "Labor  Law,"  Laws  of  1897,  c.  415,  so  far  as  they 
were  constitutional.  The  Comptroller  resisted  payment  on  the  ground 
that  the  contractor  had  employed  workmen  for  more  than  eight  hours 
a  day,  whereupon  the  latter  brought  mandamus.  Held,  such  provision 
was  in  contravention  of  the  State  Constitution  and  the  relator  could 
prevail.     People  ex  rel.  Cossey  v.  Grout  (1904)  179  N.  Y.  417. 

The  case  of  Ryan  v.  City  of  New  York  (1904)  177  N.  Y.  271,  rec- 
ognized the  constitutionality  of  legislation  regulating  the  rights  of  a 
municipal  corporation  to  contract  with  its  own  employees.  Following 
People  ex  rel.  Rodgers  v.  Coler  (1901)  166  N.  Y.  1,  the  principal  case 
holds  that  such  regulation  when  applied  to  the  municipality's  con- 
tracts with  subcontractors  as  to  the  pay  or  hours  of  labor  of  the  em- 
ployees of  the  latter  is  in  derogation  of  the  home  rule  principle  of  the 
Constitution.  Without  handling  the  question  as  to  whether  the  power 
would  not  exist  in  one  case  as  well  as  in  the  other,  a  distinction  is 
made  on  the  facts  on  the  ground  of  advisability.  The  real  question 
would  seem  to  have  been  decided  adversely  in  Atkin  v.  Kansas  (1903) 
191  U.  S.  207.  See  4  Columbia  Law  Review  127.  Until  further 
adjudication  the  law  in  New  York  would  seem  to  be  that  the  home 
rule  principle  permits  legislation  regulating  the  terms  on  which  a  city 
may  contract  with  its  immediate  employees.  Ryan  v.  City  of  New 
York,  supra;  that  it  forbids  (a)  legislation  regulating  the  terms  upon 
which  a  city  may  contract  with  its  subcontractors  as  to  rate  of  wages, 
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People  ex  rel.  Rodgers  v.  Coler,  supra,  or  hours  of  labor,  principal 
case,  and  (b)  legislation  making  it  a  misdemeanor  to  require  more 
than  eight  hours'  labor  on  a  municipal  contract.  People  v.  Construc- 
tion Co.  (1903)  175  N.  Y.  84. 

Contracts — Delivery  in  Escrow. — A  husband  executed  a  deed  to  his 
wife  and  deposited  it  with  a  third  person,  to  be  delivered  in  case  the 
grantor  again  became  intoxicated.  At  the  time  of  his  death  the  deed 
had  not  been  delivered,  though  the  condition  had  been  satisfied.  Held, 
since  there  was  no  contract  pursuant  to  which  the  deposit  had  been 
made,  the  depositary  was  only  the  agent  of  the  grantor  and  his  author- 
ity was  terminated  by  the  death  of  the  grantor.  Bosea  v.  Lent  (1904) 
90  N.  Y.  Supp.  41. 

The  depositary  of  an  escrow  is  usually  called  the  agent  of  both  the 
parties  to  the  instrument;  Davis  v.  Clark  (1897)  58  Kan.  100;  Olm- 
stead  v.  Smith  (1885)  87  Mo.  602;  but  neither  the  death  of  the 
grantor  or  of  the  depositary  will  defeat  the  escrow;  Ruggles  v.  Law- 
son  (1816)  13  Johns.  285,  and  since  it  is  essential  that  neither  party 
shall  have  acquired  the  instrument,  Cook  v.  Brown  (1887)  34  N.  H. 
460;  Cocks  v.  Barker  (1872)  49  N.  Y.  107,  it  would  seem  more  accu- 
rate to  regard  him  as  impersonal  or  an  automaton.  The  court  in  the 
principal  case  having  found  that  the  grantor  had  never  released  con- 
trol of  the  deed  no  escrow  was  created. 

Contracts — Statute  of  Frauds — Sufficiency  of  Memorandum. — 
An  action  was  brought  by  a  vendee  for  the  specific  performance  of 
a  contract  for  the  sale  of  land.  The  contract  was  evidenced  by  a  mem- 
orandum which  stated  how  certain  installments  of  the  consideration 
were  to  be  paid,  but  did  not  mention  the  manner  of  payment  of  the 
residue.  Held,  that  oral  evidence  is  admissible  to  show  when  the  re- 
mainder of  the  consideration  was  to  be  paid.  Buzicka  v.  Hotovy 
(Neb.,  1904)  101  N.  W.  328. 

This  decision  is  contrary  to  the  weight  of  authority,  the  general 
rule  being  that  a  contract  for  the  sale  of  land  to  be  valid  must  contain 
the  precise  terms  of  payment.  W right  v.  Walker  (1862)  25  N.  Y.  153 ; 
Nelson  v.  Baby  Manufacturing  Co.  (1892)  96  Ala.  515;  Snow  v.  Nel- 
son (1902)  113  Fed.  353.  Whenever  the  statute  provides  that  the  con- 
sideration must  be  stated  there  is  no  doubt  that  all  the  terms  of  pay- 
ment are  intended.  If  the  statute  does  not  stipulate  for  mention  of 
the  consideration,  yet  it  would  appear  that  the  word  contract  should 
include  all  the  terms  thereof.  Such  interpretation  is  in  accord  with 
the  weight  of  authority  and  seems  more  in  consonance  with  the  pur- 
pose of  the  statute  than  that  adopted  by  the  principal  case.  O'Donnell 
v.  Leeman  (1857)  43  Me.  158;  Browne  on  the  Statute  of  Frauds,  4th 
ed.,  §  379  et  seq. 

Corporations — Action  of  Director  of  Foreign  Corporation  Under 
Code. — The  plaintiff,  a  director  of  a  foreign  corporation,  sued  the 
defendants,  former  directors,  who,  while  in  office  had  converted  cor- 
porate property  to  their  own  use,  for  an  accounting  and  restoration 
to  the  corporation  of  the  funds  converted.  Held,  in  overruling  the  de- 
murrer, that  the  plaintiff  is  entitled  under  the  1ST.  Y.  Code  of  Civ. 
Pro.,  §§  1781,  1782,  1809,  1810,  1811,  1812,  to  the  relief  sought.  Miller 
v.  Quincy  (1904)  179  N.  Y.  294. 

Although  directors  are  not  technically  trustees,  because  title  to  cor- 
porate property  is  in  the  corporation,  still,  the  relation  being  in  its 
nature  fiduciary,  they  are  generally  held  to  the  liability  of  a  trustee. 
Morawetz  Corporations,  2nd  ed.,  §  516.  So  if  a  director  misapplies 
corporate  property  he  may  be  compelled  in  equity  to  account  to  the 
corporation.     Bosworth  v.  Allen  (1901)    168  1ST.  Y.  157.     The  1ST.  Y. 
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Code,  §§  1781,  1782,  provides  that  such  actions  may  be  maintained 
by  a  director  against  trustees,  directors,  managers  and  other  officers 
"of  a  corporation"  for  an  accounting  and  restoration.  Beecher  v. 
Scheiffelin  (1883)  4  Civ.  Pro.  Eep.  230.  The  contention  in  the  prin- 
cipal case  was  that  this  applied  to  domestic  corporations  only;  but  the 
court  pointed  out  that  §§  1809,  1810  and  1811,  which  supplement  the 
above  two  sections,  are  by  §  1812,  made  specifically  applicable  to  foreign 
corporations,  and  that  it  is  therefore  inferable  that  §§  1780,  1781 
were  intended  to  have  the  same  effect.  There  is  no  doubt  that  a  for- 
eign corporation  could  itself  invoke  the  aid  of  a  New  York  court  of 
equity  to  compel  defaulting  directors  to  account,  if  they  could  be  found 
within  the  jurisdiction  of  the  court.  Ernst  v.  Rutherford  Gas  Co. 
(1899)  38  App.  Div.  388,  391.  The  Court  of  Appeals  by  placing  the 
above  construction  on  the  Code  has  made  the  right  of  "a  creditor, 
trustee,  director  or  manager"  of  a  foreign  corporation  coextensive 
with  the  right  of  the  corporation  itself. 

Corporations — Eeligious  Societies — Marketability  of  Title. — The 
plaintiffs,  trustees  of  the  Shaker  Society,  brought  suit  to  enforce  the 
specific  performance  of  a  contract  to  buy  land.  The  defendant  ob- 
jected on  the  ground  that  the  title  was  not  marketable,  there  being  a 
statute  with  which  the  society  had  not  complied,  requiring  religious 
corporations  to  obtain  an  order  from  the  Supreme  Court  before  con- 
veying real  estate.  Held,  that  although  the  society  had  received  from 
the  legislature  the  power  to  hold  land  in  perpetual  succession,  it  had 
never  received  a  franchise  from  a  state  to  exist  as  a  corporation  and 
it  was  nothing  more  than  an  unincorporated  association  exercising  a 
corporate  power.  Feiner  v.  Reiss  (1904)  90  N.  Y.  Supp.,  568.  See 
Notes,  p.  154. 

Equity — Jurisdiction — Injunction — Extraterritorial  Property. — The 
plaintiff  sought  an  injunction  to  restrain  the  defendant  from 
trespassing  on  land  outside  the  jurisdiction  of  the  court.  Held,  a 
court  of  equity  has  no  jurisdiction  to  restrain  trespass  on  land  outside 
the  jurisdiction,  even  thought  the  defendant  is  within  the  jurisdiction. 
Cincinnati,  etc.,  Tpk.  Co.  v.  Cincinnati,  etc.,  Trac.  Co.  (Ohio,  1904) 
15  Dec.  118. 

Though  in  the  case  of  trusts,  specific  performance  and  mortgages, 
equity  has  jurisdiction  regardless  of  the  location  of  the  land,  the 
cases  are  in  conflict  as  to  whether,  in  the  case  of  trespass,  it  can  act  if 
the  property  is  without  the  jurisdiction.  It  has  been  held  that  juris- 
diction of  the  defendant's  person  is  sufficient,  Great  Falls  Mfg.  Co.  v. 
Worster  (1851)  23  N.  H.  462,  though  the  weight  of  authority  is 
otherwise.  See  2  Columbia  Law  Review  51.  The  reason  for  the 
denial  of  jurisdiction  in  such  cases  is  that  an  action  to  try  title  should 
not  be  made  transitory  by  the  device  of  suing  in  equity. 

Equity — Specific  Performance — Negative  Covenants. — In  connection 
with  the  sale  of  a  newspaper  business  the  defendant  contracted  not  to 
engage  again  in  the  same  business  in  that  town  for  five  years.  After 
one  year  he  began  the  publication  of  another  paper  within  the  pre- 
scribed limits.  In  an  action  for  specific  performance  he  offered  to 
show  that  his  breach  had  caused  the  complainant  no  financial  loss. 
Held,  the  covenant  being  negative,  equity  will  grant  specific  perform- 
ance regardless  of  the  adequacy  of  his  legal  remedy.  Andrews  v. 
Kingsbury  (111.  1904)  72  N.  E.  11.     See  Notes,  p.  153. 

Evidence — Admissibility  of  Suicidal  Declarations. — The  defendant, 
on  trial  for  the  murder  of  his  wife,  offered  in  evidence  her  declarations 
tending  to  show  an  intention  to  commit  suicide.  Held,  expressions, 
made  two  months  prior,  were  admissible;  but  expressions  made  from 
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eleven  months  to  four  years  prior,  being  too  remote,  were  inad- 
missible. State  v.  Kelly  (Conn.  1904)  58  Atl.  705.  See  Notes,  p. 
157. 

Evidence — Confessions — Burden  of  Proof. — In  a  criminal  prosecu- 
tion the  defendant  objected  to  the  introduction  in  evidence  of  a  confes- 
sion made  by  him  to  the  sheriff,  claiming  that  it  was  involuntary  and 
made  under  inducement.  Held,  where  the  confession  appears  to  be 
free  and  voluntary,  the  burden  is  upon  the  defendant  to  show  such 
coercion  or  inducement  as  to  require  its  exclusion.  State  v.  Icenbice 
(la.  1904)  101  N.  W.  273. 

The  orthodox  rule  appears  to  be  that  the  prosecution  should  show 
affirmatively  the  voluntary  character  of  the  confession  before  admission. 
Jackson  v.  State  (1887)  83  Ala.  76;  People  v.  Soto  (1874)  49  Cal.  69. 
The  English  doctrine  requires  such  showing  only  when  a  doubt  is 
raised.  Rex  v.  Thompson  (1893)  L.  R,  2  Q.  B.  12,  18.  In  a  few  of  the 
States  a  view  conformable  to  that  of  the  principal  case  is  held,  requir- 
ing the  defendant  to  rebut  a  presumption  that  the  confession  is  volun- 
tary. Com.  v.  Culver  (1879)  126  Mass.  464.  Greenleaf  on  Evidence, 
16th  ed.  §  219b.  Since  the  prisoner  usually  has  only  his  unsupported 
statement  to  establish  the  threat  or  inducement,  the  principal  case 
would  seem  to  impose  an  undue  burden.  See  1  Columbia  Law  Re- 
view, 556. 

Evidence — Coroner's  Verdict — Admissibility  in  Civil  Action. — In  an 
action  to  recover  the  amount  of  an  accident  insurance  policy,  the  ver- 
dict of  a  coroner's  jury  was  offered  to  show  that  deceased  had  com- 
mitted suicide.  Held,  such  evidence  was  not  admissible.  2Etna  Life 
Ins.  Co.  v.  Milward  (Ky.  1904)  82  S.  W.  364. 

The  opposite  view  finds  support  on  the  ground  that  such  a  verdict, 
being  secured  by  a  public  officer,  under  his  official  oath,  in  the  discharge 
of  his  official  duty,  and  filed  with  the  circuit  court,  is  therefore  a  record 
of  that  court.  U.  S.  Life  Ins.  Co.  v.  Vocle  (1889)  129  111.  557;  Grand 
Lodge  v.  Wieting  (1897)  168  111.  408.  Such  evidence  while  competent 
is  not  conclusive.  Metzradt  v.  Modern  Brotherhood  (1900)  112  la.  522. 
But  in  an  action  for  damages  for  injuries  resulting  in  death,  that  part 
of  the  coroner's  verdict  imputing  negligence  to  the  defendant  was  cor- 
rectly excluded.  Cox  v.  C.  &  N.  W.  By.  Co.  (1900)  92  111.  App.  15. 
Whatever  the  historical  character  of  the  coroner's  office,  it  cannot  be 
said  that  under  modern  statutes  a  coroner's  inquest  is  a  judicial  pro- 
ceeding to  the  extent  that  its  verdict  should  affect  any  stranger  to  such 
proceeding.  Cox  v.  Boyal  Tribe  (1903)  42  Or.  365;  Wasey  v.  Traveler's 
Ins.   Co.    (1901)    126   Mich.   119;    Goldschmidt  v.  Mut.  Life  Ins.   Co. 

(1886)  102  1ST.  Y.  486.  The  purpose  of  such  inquisition  is  to  furnish 
foundation  for  criminal  prosecution  in  case  death  was  caused  by  felony. 
Germania  Life  Ins.  Co.  v.  Lewin  (1897)  24  Colo.  43.  In  criminal 
prosecutions  the  verdict  of  the  coroner's  jury  is  not  admitted  in 
evidence  for  the  reason  that  in  proceedings  before  the  coroner  there  is 
neither  confrontation  nor  an  opportunity  for  cross  examination. 
Whitehurst  v.  Commonwealth  (1884)  79  Va.  556;  People  v.  Coughlin 

(1887)  67  Mich.  466. 

Master  and  Servant — Assumption  of  Risk — Promise  to  Repair. — 
The  plaintiff,  foreman  of  a  gang  of  riveters,  called  the  attention  of  the 
foreman  of  carpenters  to  a  defect  in  a  scaffold  upon  which  the  plain- 
tiff was  to  work.  It  was  the  carpenter's  duty  to  build  and  repair  the 
scaffold  and  he  promised  he  would  attend  to  it.  He  failed  to  do  so  and 
the  plaintiff  was  injured  in  consequence.  Held,  a  promise  to  repair 
given  by  one  foreman  to  another  is  not  sufficient  to  suspend  the  latter's 
assumption  of  risk,  because,  being  based  upon  contract,  it  can  only  be 
removed  by  a  like  contract.  Hemstoclc  v.  Lackawanna  I.  &  S.  Co. 
(1904)  90  N.  Y.  Supp.  663.  See  Notes,  p.  158. 
Pleading   and   Practice — Limitation   of   Actions   against   Municipal 
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as  administratrix  under  a  code  provision  twenty  months  after  decedent's 
death  but  within  five  months  of  the  issuance  of  letters  of  administra- 
tion. A  statute  provides  that  actions  of  this  nature  must  be  brought 
within  one  year  after  the  cause  of  action  has  accrued.  Laws  of  New 
York  1886,  p.  801.  Held,  that  such  cause  of  action  accrued  not  on  the 
issuing  of  letters  of  administration  but  upon  decedent's  death,  and  was 
therefore  barred.  Crapo  v.  City  of  Syracuse  (1904)  90  N.  Y.  Supp.  553. 
The  precise  question  involved  has  not,  as  yet,  been  adjudicated  by 
the  Court  of  Appeals.  A  different  department  of  the  Supreme  Court 
held  in  an  earlier  case  that  such  a  cause  of  action  did  not  accrue  until 
the  issuing  of  letters  of  administration.  Barnes  v.  City  of  Brooklyn 
(1897)  22  App.  Div.  320.  There  are  dicta  supporting  the  principal 
case.  Matter  of  Meehin  v.  B.  H.  R.  R.  Co.  (1900)  164  N.  Y.  145; 
Cavenagh  v.  Ocean  Steam  Nav.  Co.  (1890)  13  N.  Y.  Supp.  540.  The 
principal  case  seems  the  better  interpretation  of  the  legislative  intent. 
The  contrary  view  would  make  it  possible  to  defeat  the  purpose  of  the 
statute  by  delaying  in  taking  out  the  letters  of  administration. 

Pleading  and  Practice — Remittitur  on  Appeal — Personal  Injury. — 
On  appeal  in  an  action  for  personal  injuries,  the  only  error  assigned 
was  that  the  excessive  award  of  damages  indicated  passion,  prejudice 
or  caprice.  Held,  the  appellate  court  may,  without  usurping  the 
province  of  the  jury,  require  a  remittitur  of  the  damages  by  the  plain- 
tiff as  a  condition  of  affirmance.  Alabama,  etc.  R.  Co.  v.  Roberts 
(Tenn.  1904)  82  S.  W.  314. 

An  appellate  court  may  require  a  remittitur  where  the  damages  are 
easily  ascertainable  in  cases  in  which  the  error  has  been  one  of  mere 
calculation,  Union,  etc.  Ins.  Co.  v.  Potther  (1878)  33  Oh.  St.  459,  or 
where  part  of  the  damages  have  been  erroneously  awarded.  Genet  v. 
Canal  Co.  (1900)  163  N.  Y.  173.  This  right  of  the  appellate  tribunal 
is  now  generally  recognized  also  in  cases  of  unliquidated  damages  for 
torts.  Holmes  v.  Jones  (1890)  121  N.  Y.  461;  Elgin  City  R.  Co.  v. 
Salisbury  (1896)  162  111.  187.  Where,  however,  the  verdict  is  tainted 
by  passion  and  prejudice,  it  has  been  held  a  new  trial  is  necessary. 
Stafford  v.  Bawtucket,  etc.  Co.  (IT.  S.  1862)  2  Cliff.  82.  Tlu  tendency 
of  the  authorities,  however,  is  in  accord  with  the  principal  case.  Ark. 
etc.  Co.  v.  Mann  (1888)  130  U.  S.  69.  This  tendency  to  allow  the 
court  to  encroach  upon  the  jury  functions  is  a  dangerous  one  and 
should  be  restricted  to  a  greater  degree  than  in  the  principal  case. 

Pleading  and  Practice — Res  Judicata — Testimony  of  Trial  Judge 
Incompetent. — By  his  will  a  testator  provided  for  his  wife  an  income 
of  $15,000  a  year;  he  then  gave  $2,100,000  to  certain  colleges.  The 
remainder  of  his  property  he  bequeathed  absolutely  to  his  executors, 
as  residuary  legatees,  with  the  understanding  that  they  would  carry 
out  his  wish  of  turning  over  such  remainder  to  the  same  colleges.  In 
a  suit  in  the  State  supreme  court,  brought  by  some  of  the  colleges  to 
have  the  residuary  estate  declared  a  trust  in  the  hands  of  the  executors, 
the  contestants,  as  respondents,  put  in  an  answer  and  a  counterclaim  to 
have  certain  releases,  which  they  had  signed,  yielding  up  all  claims  on 
the  estate,  declared  void  as  obtained  through  fraud.  The  decree  of  the 
court  was  that  the  residuary  estate  passed  as  a  trust;  no  special  finding 
was  made  as  to  the  claim  of  fraud.  On  appeal  the  judgment  was 
affirmed.  In  an  action  in  the  U.  S.  Circuit  Court  by  the  contestants 
against  the  executors  to  have  the  releases  set  aside,  the  executors'  plea 
of  res  judicata  was  sustained,  and  it  was  held,  that  the  testimony  of 
the  trial  judge  that  he  did  not  consider  the  validity  of  the  releases  was 
not  competent.    Fayerweather  v.  Ritch  (1904)  195  U.  S.  276. 

Any  matter,  necessarily  and  directly  in  issue,  which  is  adjudicated 
by  a  court  of  competent  jurisdiction,  thereby  becomes,  except  in  pro- 
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ceedings  of  direct  review,  finally  settled  and  conclusive  on  the  parties. 
Sargent  v.  Steamboat  Co.  (1894)  65  Conn.  116;  Bartlett  v.  Goodrich 
(1897)  153  N.  Y.  421.  This  would  apply  even  to  a  mistake  of  fact. 
Queen  v.  Inhabitants  of  Eastington  (1855)  4  El.  &  B.  780,  and  to  a 
matter  not  specifically  put  in  issue  by  the  pleadings,  if  it  be  essential 
to  the  judgment.  Lee  v.  Ei)i(/sl>iirii  (Tex.  1854)  62  Am.  Dec.  546; 
Board  of  Supervisors  v.  B.  E.  (1869)  24  Wis.  93,  124  ;  Pray  v.  lh 
(1885)  98  N.  Y.  351,  358.  In  the  principal  case  the  matter  was  ex- 
pressly pleaded.  There  was,  moreover,  no  ambiguity  in  the  issues 
presented,  which  would  have  justified  testimony  outside  the  record. 
Washington,  etc.  Co.  v.  Sickles  (1860)  24  How.  333.  The  trust  was. 
under  the  circumstances,  contrary  to  statute,  and  illegal  except  for  a 
waiver  of  the  statute  by  the  contestants.  The  only  waiver  before  the 
court  consisted  in  the  releases;  the  decision  of  their  validity  was  there- 
fore necessary  to  the  decision.  The  subsequent  testimony  of  the  trial 
judge  that  in  deciding  the  case  he  did  not  consider  the  question  of  their 
validity,    was   rightly  held   not  competent. 

Real  Property — Construction  of  Contingent  Limitations  in  "Wills. — 
A  testator  devised  freehold  lands  in  successive  estates  in  tail  male.  By 
a  codicil  he  provided  that  no  devisee  should  acquire  a  vested  interest 
under  the  will  until  he  reached  twenty-four  years  of  age.  Held,  the 
limitations  to  the  tenants  in  tail  are  executory  devises  and  not  contin- 
gent remainders.    In  re  Wrightson  [1904]  2  Ch.  95. 

The  court  conceived  the  testator's  intention  to  have  been  that  if  on 
the  termination  of  any  precedent  estate  the  next  devisee  should  be  in 
esse  and  under  twenty-four  years  of  age,  his  interest  should  not  fail, 
as  a  contingent  remainder  would,  but  should  remain  suspended  until 
he  should  attain  the  required  age.  Hence  such  interests  must  be  execu- 
tory clevises.  This  interpretation  is  interesting  in  its  bearing  upon  the 
rule  that  no  limitation  shall  be  termed  an  executory  devise  if  it  can 
by  any  means  be  construed  as  a  contingent  remainder.  Planner  v.  Scud- 
amore  (Eng.  1800)  2  B.  &  P.  289;  Doe  y.  Morgan  (Eng.  1790)  3  D. 
&  E.  763,  a  rule  which  early  common  law  judges  carried  to  the  extreme 
of  twisting  good  executory  devises  into  bad  contingent  remainders. 
Adams  v.  Savage  (Eng.  1703)  2  Ld.  Raym.  854;  Rawley  v.  Holland 
(Eng.  1712)  22  Vin.  Ab.  189,  pi.  11.  Under  the  decision  in  the  principal 
case  this  rule  is  relaxed  and  its  application  denied  in  those  cases  where 
the  testator's  intention  is  at  variance  with  it. 

Real  Property — Lateral  Support — When  Right  of  Action  for  Dam- 
ages Accrues. — A  railroad  company  made  an  excavation  back  of  the 
plaintiff's  lot.  The  excavation  was  of  a  permanent  nature,  such  that  it 
would  eventually  cause  the  plaintiff's  land  to  slip,  although  when  the 
action  was  brought,  no  actual  slipping  had  occurred.  Held,  a  land- 
owner does  not  suffer  damages  recoverable  at  law  for  injury  to  lateral 
support  until  his  soil  actually  slips.  Kansas  City  Northwestern  R.  Co. 
v.  Schwake  (Kan.  1904)  78  Pac.  431. 

It  was  contended  that  the  original  act  of  excavating  which  would 
cause  the  subsidence  of  the  land,  was  itself  the  infringement  upon  the 
right  of  lateral  support.  Though  the  right  of  lateral  support  is  a  nat- 
ural right,  Schultz  v.  Bower  (1894)  57  Minn.  493,  until  a  man's  ordi- 
nary enjoyment  of  his  land  is  interfered  with,  this  right  is  not  infr 
Backhouse  v.  Bonomi  (1861)  9  II.  L.  Cas.  503.  The  actionable  wrong 
consists  in  allowing  the  land  of  the  adjoining  owner  to  fall,  not  in  ex- 
cavating on  one's  own  land.     Williams  r.  Kenney  (1883)  14  Barb.  620. 

Real  Property— Public  Right  to  Construct  a  Wharf  on  Navigarlf. 
Waters. — Brookhaven,  by  royal  grant  of  1893,  confirmed  by  Art. 
1,  §  17,  of  Constitution  of  New  York,  was  seized  in  fee  of  the  land  cov- 
ered by  the  waters  of  Great  South  Bay.     The  d  t,  seized  of  cer- 
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tain  upland  property,  by  patent  of  1697,  built  a  wharf  out  beyond  the 
high  water  line.  Held,  the  public  right  of  navigation  did  not  include 
the  right  to  build  such  wharf,  and  the  defendant  was  a  trespasser. 
Trustees  of  Town  of  Broohhaven  v.  Smith  (1904)  90  N.  Y.  Supp.  646. 
By  the  common  law  in  1693,  the  fee  in  all  land  covered  by  navig- 
able water  was  in  the  King,  subject  only  to  the  public  rights  of  navi- 
gation and  finishing.  Fitzwalter's  Case  (1673)  3  Keb.  242;  Anonymous 
(1673)  1  Mod.  105;  also  cases  cited  in  Shively  v.  Bowlby  (1893)  152 
U.  S.  1,  13.  A  riparian  owner  had  no  right,  without  license,  to  build 
a  wharf  on  land  below  high  water  mark.  Blundell  v.  Catterall  (1821) 
5  B.  &  Aid.  268,  298;  also  cases  cited  in  Shively  v.  Bowlby,  supra.  The 
plaintiffs  therefore  by  royal  grant  acquired  title  to  the  land  below  high 
water  mark  free  from  any  easement  or  right  other  than  the  public 
rights  of  navigation  and  fishing.  The  public  right  of  navigation  there- 
fore, as  held  in  the  principal  case,  does  not  include  the  right  to  build  a 
private  wharf.  However  the  court  expresses  the  opinion  that  no  au- 
thority in  New  York  has  ever  held  that  an  owner  of  lands  bounded  by 
high  water  has  a  right  to  build  a  dock  upon  submerged  land,  the  title 
to  which  is  in  another  individual  or  corporation.  This  doctrine,  how- 
ever, was  distinctly  laid  down  in  Rumsey  v.  N.  Y.  &  N.  E.  R.  R.  Co. 
(1892)  133  N.  Y.  79,  and  approved  in  People  v.  Woodruff  (1899)  157 
~N.  Y.  709,  the  former  decision  expressly  overruling  the  common  law 
doctrine  of  Gould  v.  R.  R.  (1852)  6  N.  Y.  522.  Any  grant  made  to-day 
of  land  under  navigable  water  by  the  State  of  New  York  would  there- 
fore be  subject  to  every  riparian  owner's  right  to  gain  access  to  that 
part  of  the  stream  navigable,  in  fact,  by  means  of  a  dock;  because 
the  State  has  sanctioned  by  adjudication  this  encroachment  upon  its 
own  absolute  title.  But  the  confirmation  in  Art.  1,  §  17,  of  the  State 
Constitution  of  the  original  royal  grant  is  tantamount  to  a  grant  to  the 
plaintiff  from  the  State  of  the  same  title  as  was  conferred  by  the  royal 
grant.  Having,  therefore,  created  a  vested  right,  the  State  cannot 
thereafter  destroy  it,  Fletcher  v.  Peck  (1810)  6  Cranch  87,  137;  S.  S. 
Co.  v.  Joliffe  (1864)  2  Wall.  450;  Wilmington  R.  R.  v.  Reid  (1871)  13 
Wall.  264. 

Sales— Executory  Contract — Refusal  by  Buyer  to  Receive 
Goods. — The  defendants  ordered  from  the  plaintiff  a  cash  register 
agreeing  in  consideration  of  shipment  to  pay  in  monthly  installments, 
title  remaining  in  the  plaintiff  until  all  the  installments  should  be  paid. 
The  contract  further  provided  that  on  failure  to  execute  notes  for  de- 
ferred payments  the  full  amount  of  the  purchase  price  should  at  once 
become  due  and  payable.  The  defendants  refused  to  accept  the  machine 
when  tendered.  Held,  the  plaintiff  was  not  limited  to  damages  for 
breach  of  contract  and  was  entitled  to  maintain  an  action  for  the 
price.    National  Cash  Register  Co.  v.  Hill  (N.  C,  1904)  48  S.  E.  637. 

Even  though  title  is  not  to  pass  until  the  complete  amount  of  the 
purchase  price  has  been  paid,  the  vendor  may  recover  the  full  contract 
price  from  the  vendee,  and  this  whether  or  not  the  vendee  declines  to 
take  title.  Wade  v.  Moffett  (1859)  21  111.  110.  Actual  delivery  is  not 
necessary;  an  offer  to  deliver  or  readiness  is  sufficient.  Hunter  v.  Wet- 
zell  (1881)  84  N.  Y.  549.  The  question  of  title  is  immaterial  to  the 
principal  case,  and  the  agreement  to  pay  the  purchase  price  was  an 
independent  stipulation.  Dunlop  v.  Grote  (1845)  2.  C.  &  K.  153.  The 
possession  and  title  may  be  in  the  plaintiff  until  the  price  is  paid,  but 
since  he  has  made  a  delivery  the  price  agreed  upon  is  recoverable. 
Marvin  Safe  Co.  v.  Emanuel(1887)  12  N.  Y.  St.  Rep.  134,  aff'd.  14  id.  681. 

Statutes — Penalties — Stare  Decisis. — A  statute  required  street  rail- 
ways to  issue  transfers  in  certain  cases  and  provided  a  penalty  of  $50 
"for  every  refusal"  to  issue  them  as  required.     The  plaintiff  brought 
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action  for  several  penalties  for  refusals  to  issue  transfers  to  him  while 
traveling  in  the  ordinary  prosecution  of  his  business  and  in  good  faith. 
Held,  only  one  penalty  cculd  be  recovered  in  an  action,  and  the  insti- 
tution of  an  action  was  a  waiver  of  the  plaintiff's  right  to  recover  all 
penalties  previously  incurred.  Griffin  v.  Interurban  St.  Ry.  Co.  (N. 
Y.  1904)  72  N.  E.  513.     See  Notes,  p.  156. 

Suretyship — Construction  of  Fidelity  Bonds — Liability  of  Surety. — 
The  defendant  was  elected  cashier  of  a  bank  for  one  year.  The  bond 
given  by  the  other  defendants  as  sureties  guaranteed  his  fidelity  "dur- 
ing his  continuance  in  office."  At  the  expiration  of  the  first  year  and 
for  twelve  years  thereafter,  the  cashier  was  successively  re-elected.  In 
an  action  brought  upon  the  bond  upon  his  defalcation,  it  was  held  that 
the  condition  in  the  bond  was  restricted  by  the  recital  in  the  by-laws, 
referring  to  the  appointment  for  one  year  and  that  the  sureties  were  not 
liable  after  that  year.    Blades  v.  Dewey  (N.  C.  1904)  48  S.  E.  627. 

A  fidelity  bond  is  to  be  interpreted  by  the  same  rules  as  are  ap- 
plicable to  any  other  written  agreements.  Ulster  Sav.  Inst.  v.  Young 
(1899)  161  N.  Y.  23.  General  words  in  the  obligation  may  be  limited 
by  the  recital,  by  the  subject,  or  by  acts  of  the  parties  which  tend  to 
show  their  intention.  Amherst  Bank  v.  Root  (Mass.  1841)  2  Mete. 
522.  Michigan  St.  Bank  v.  Weeks  (1856)  28  Vt.  200.  The  unexpected 
conclusion  is  reached  that  the  expression  "during  continuance  in 
office"  is  to  be  interpreted  in  the  light  of  the  term  of  service  prescribed 
in  the  by-laws.  Only  in  the  application  of  the  contract  after  its  con- 
struction has  been  ascertained  is  the  obligation  of  the  surety  stric- 
tissimi  juris.  Gamble  v.  Cuneo  (1897)  21  N.  Y.  App.  Div.  413, 
affirmed  162  N.  Y.  634.  The  principal  case  seems  to  be  in  line  with 
the  weight  of  authority. 

Torts — Negligence — Degree  of  Care  Required  of  Company  Fur- 
nishing Electricity. — The  defendant  furnished  electricity  to  the  plain- 
tiff's house.  The  house  was  burned  through  the  negligent  installation 
of  electrical  apparatus  by  an  independent  contractor.  In  an  action 
for  damages  against  the  electric  company  it  was  held,  that  as  a  matter 
of  law  the  defendant  was  under  an  obligation  to  inspect  such  apparatus 
before  supplying  a  current  of  electricity.  Hoboken  Land  and  Im- 
provement Co.  v.  Electric  Co.  (N.  J.  1904)  58  Atl.  1082. 

This  decision  is  based  on  the  theory  of  requiring  care  proportionate 
to  the  danger  of  one's  undertaking,  a  personal  non-assignable  duty. 
Khron  v.  Brock  (1887)  144  Mass.  516.  As  in  the  case  of  a  common 
carrier,  the  duty  of  inspection  is  absolute.  Louisville,  New  Albany, 
and  Chicago  Ry.  Co.  v.  Snyder  (1888)  117  Ind.  435.  So  high  a  degree 
of  care  is  required  where  the  defendant  supplies  directly  both  current 
and  apparatus,  that  if  the  plaintiff  is  injured  by  taking  hold  of  de- 
fendant's incandescent  lamp,  the  doctrine  of  res  ipsa  loquitur  applies. 
Alexander  v.  Nanticoke  Light  Co.  (Pa.  1904)  58  Atl.  1068.  The  same 
high  degree  of  care  in  inspection  of  apparatus  furnished  by  the  agent  of 
a  householder  was  imposed  on  the  electric  company,  although  injury 
resulted  from  a  defect  in  such  apparatus.  Gilbert  v.  Duluth  General 
Electric  Co.  (Minn.  1904)  100  K  W.  653.  These  decisions  show  the 
disposition  of  the  courts  to  hold  electric  companies  to  the  highest  de- 
gree of  care,  which  in  view  of  the  danger  incident  to  electricity  not 
properly  controlled,  seems  justified. 

Torts — Right  of  the  Addressee  of  a  Telegram  to  Sue. — A  broker 
was  the  addressee  of  a  telegram  which  was  delayed  in  transmission 
resulting  in  the  loss  of  his  commissions.  In  an  action  brought  by  the 
broker  against  the  telegraph  company,  it  was  held,  that  the  plaintiff, 
who  was  addressee  of  the  telegram,  must  show  that  the  company  knew 
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he  was  beneficially  interested.     Frazier  v.    Western  Union  Telegraph 
Co.  (Or.  1904)  78  Pac.  330. 

In  the  United  States  the  addressee  of  a  telegram  has  a  right  of 
action  for  delay  or  error  in  the  transmission.  N.  Y.  etc.  Telegraph 
Co.  v.  Dryburg  (1860)  35  Pa.  St.  298;  Mentzer  v.  W.  U.  Telegraph 
Co.  (1895)  92  la.  752;  2  Columbia  Law  Review  267.  The  English 
rule  is  contrary.  Dickson  v.  Reuters  Telegram  Co.  (1879)  3  C.  P. 
Div.  1.  Those  jurisdictions  allowing  recovery  on  the  theory  of  bene- 
ficial interests  in  a  contract  are  of  necessity  in  accord  with  the  prin- 
cipal case.  W .  U.  Telegraph  Co.  v.  Wood  (1893)  57  Fed.  471.  Where, 
however,  recovery  is  allowed  in  a  tort  action  for  breach  of  the  general 
duty  the  defendant  owes  the  public  by  virtue  of  its  calling,  it  would 
seem  that  notice  is  unnecessary  to  charge  the  company.  W.  U.  Tele- 
graph Co.  v.  Fatman  (1884)  73  Ga.  285;  Pollock  on  Torts,  6th  ed. 
pp.  532-534.     The  latter  view  seems  the  better  one. 

Trusts — Effect  of  Trust  Deed  for  Benefit  of  Creditors. — The  de- 
fendant unable  to  pay  his  debts  made  an  assignment  to  a,  trustee  of  all 
his  real  and  personal  property  in  trust  to  pay  his  creditors.  However, 
he  kept  a  sum  of  money  in  his  possession  and  absconded.  In  a  pros- 
ecution under  a  statute  making  it  a  felony  for  an  insolvent  debtor 
to  abscond  with  his  property,  it  was  held,  that  no  irrevocable  trust 
existed  as  to  the  money  retained,  and  that  the  defendant  was  guilty 
under  the  statute.    Rex  v.  Humphris  [1904]  2  K.  B.  89. 

Where  there  is  an  assignment  of  property  to  trustees  accompanied 
by  a  clear  declaration  of  trust,  even  though  the  transaction  be  volun- 
tary,  a  court  of  equity  will  enforce  it  against  the  trustees   and  the 
author  of  the  trust.     Colman  v.  Barrel  (1789)  1  Ves.  Jr.  50;  Ellison 
v.  Ellison  (1802)  6  Ves.  656;  4  Columbia  Law  Beview  502.     An  im- 
portant exception,  however,  has  been  established  by  the  English  courts 
in  the  case  of  a  deed  of  trust  for  the  benefit  of  creditors.     Such  a  deed 
is  considered  as  made  by  the  debtor  for  his  own  convenience  and  sub- 
ject to  revocation  or  alteration  at  his  discretion,    Walwyn  v.   Coutts 
(1815)  3  Sim.  14;  Acton  v.  Woodgate  (1833)  2  My.  &  K.  492,  though 
a  valid  trust  is  thereby  created  if  the  creditors  have  assented  to  this 
deed  of  trust.     Acton  v.   Woodgate,  supra;  Reg.  v.   Creese   (1874)   L. 
R.  2  C.  C.  105,  but  see  Oerrard  v.  Lord  Lauderdale  (1830)   3  Sim.  1, 
contra.     The  trust  deed  is  irrevocable,   also,  where  the  trustees  have 
taken   the   property   and  partly   executed   the   trust.     Reg.   v.    Creese 
supra;  Johns  v.  James  (1878)  L.  R.  8  Ch.  Div.  744.     The  doctrine  of 
the  English  cases  is  recognized  as  anomalous  and  is  confined  in  its 
operation  to  the  decided  cases.     Wilding  v.  Richards   (1845)   1   Coll. 
659;  Lewin  on  Trusts,  9th  ed.,  571.     In  the  United  States,  however, 
the  rule  is  more  consistent  with  trust  principles.     If  the  assignment 
for  the  benefit  of  creditors  is  not  fraudulent,  their  assent  is  presumed 
and  the  debtor  will  have  no  power  to  revoke  the  assignment.     Thomas 
v.  Jenks   (Pa.  1835)   5  Eawle  221;   Tennant  v.  Stoney   (S.   C.  1845) 
1  Rich.  Eq.  Rep.  222;  Robinson  v.  Shullett  (Tenn.  1845)   6  Humph. 
313. 

Wills — Gift  to  Discharge  Moral  Obligation — Death  of  _  Legatee. 
— The  testator  gave  a  legacy  in  discharge  of  a  moral  obligation.  The 
legatee  died  before  the  testator.  Held,  as  it  appeared  that  the  legacy 
was  left,  not  merely  as  a  bounty  but  to  discharge  a  moral  though 
legally  unenforceable  obligation,  it  will  not  lapse  by  the  legatee's 
death  in  the  testator's  lifetime.  Stevens  v.  King  [1904]  2  Ch.  D.  30. 
The  broad  common  law  rule  is  that  a  legacy  will  lapse  where  the 
legatee  dies  before  the  testator.  Wright  v.  Home  (1723)  8  Mod.  222; 
Hard  v.  Ashley  (1890)  117  N.  Y.  606.     But  inasmuch  as  the  lapsing 
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of  a  legacy  would  seem  to  defeat  the  intention  of  the  testator  the 
general  tendency  of  the  courts  is  to  restrict  rather  than  to  extend  the 
operation  of  the  rule.  Crecelius  v.  Horst  (1880)  9  Mo.  App.  51.  The 
following  well-defined  exceptions  have  been  grafted  on  the  common  law 
doctrine:  a  legacy  will  not  lapse  when  granted  to  joint -tenants  unless 
they  all  die  during  the  testator's  lifetime,  Dow  v.  Doyle  (1870)  103 
Mass.  489 ;  nor  will  a  legacy  to  a  class,  though  as  tenants  in  common, 
lapse  by  the  death  of  one  of  the  legatees  before  the  survivor.  The  sur- 
vivors will  take  the  whole.  Crecelius  v.  Horst,  supra.  The  intention 
of  the  testator  is  also  held  to  keep  a  legacy  from  lapsing  when  it  is 
left  to  pay  debts.  Turner  v.  Martin  (1857)  7  De  G.  M.  &  G.  429; 
Ward  v.  Bush  (1900)  59  N.  J.  Eq.  144.  Even  in  the  case  of  debts 
discharged  by  a  bankruptcy  certificate,  In  re  Sowerby's  Trusts  (1856) 
2  K  &  J.  630,  or  debts  barred  by  the  Statute  of  Limitations,  the  death 
of  the  legatee  before  the  testator  will  not  cause  the  legacy  to  lapse. 
Williamson  v.  Naylor  (1838)  3  Y.  &  C.  Ex.  208;  Philips  r.  Philips 
(1844)  3  Hare  281.  Hence  it  would  seem  that  the  holding  in  the 
principal  case  is  clearly  justified  by  the  decisions. 
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Handbook  of  the  Law  of  Public  Corporations.  Henry  H. 
Ingersoll,  LL.  D.,  Dean  of  the  University  of  Tennessee  School  of 
Law.     Minneapolis:  West  Publishing  Co.     1904,  pp.  xvii,  738. 

This  book  bears  interesting  testimony  to  the  fact  that  the  law  has 
not  yet  become  a  sterile  science,  that  it  is  ever  developing.  It  was 
not  so  long  ago  that  the  treatment  of  public  service  corporations 
would  have  been  confined  to  the  texts  on  private  corporations.  But 
here  we  have  a  text  which  has  attempted  to  co-ordinate  private  cor- 
porations which  serve  the  public  with  the  quasi  corporation  and 
municipal  corporations.  The  work  is  divided  into  three  parts,  as 
follows:  I.  Quasi  Corporations;  II.  Municipal  Corporations;  III. 
Quasi  Public  Corporations.  Of  the  criticisms  as  to  the  propriety  of 
the  term  "quasi  public  corporations"  and  of  the  prophecy  by  judges 
and  others  that  it  would  not  long  survive,  the  author  takes  note,  and 
yet,  while  endorsing  the  criticism,  he  adopts  the  term  for  want  of  a 
better  substitute,  maintaining  that  it  has  secured  such  recognition  as 
to  be  regarded  as  a  fixture  in  our  legal  nomenclature.  He  purposes 
to  treat  of  such  corporations  only  in  so  far  as  they  serve  the  public. 
Evidently  the  fact  that  they  do  serve  the  public,  and  that  fact  alone, 
is  reason  enough  in  his  mind  for  their  consideration.  Possibly  some 
critics  will  disallow  the  adequacy  of  this  reason.  If  so,  it  might  be 
suggested  that  there  still  remains  a  defence  for  the  inclusion,  a  defence 
that  does  not  appear  upon  the  surface,  however.  For  it  so  happens 
that  in  treating  of  the  quasi  public  corporation  the  author  is  drawn 
into  an  extended  discussion  of  the  public  corporations  proper.  The 
relation  of  the  quasi  public  corporation  to  the  public  corporation 
continually  engages  his  attention.  Hence,  the  critic  may  adopt  the 
incident  as  the  substance,  and  withdraw  his  criticism. 

Much  that  is  favorable  may  be  said  of  the  substance  of  the  book. 
There  are  many  statements  of  the  law  so  clear  and  precise  as  to  be 
almost  models  of  their  kind.  Instances  in  point  may  be  found  in  the 
discussion  of  existence  by  prescription,  p.  117;  of  delegation  of  the 
power  to  create  municipal  corporations,  p.  127;  of  the  inhibition  of 
creation  by  special  laws,  p.  141 ;  and  of  the  power  of  a  municipal 
corporation  to  borrow  money  and  execute  negotiable  paper,  p.,  314. 
The  author  is  perhaps  fortunate  in  his  simple  classification  of  the 
powers  of  municipal  corporations  as  "governmental"  and  "muni- 
cipal," p.  176.  The  emphasis  that  he  has  laid  upon  the  consideration 
of  boards  and  commissions  as  quasi  corporations  is  commendable. 
The  subject  is  too  often  passed  over  with  little  or  no  attention.  The 
enumeration,  among  statutory  town  functions,  of  the  power  to 
"appropriate  out  of  town  revenues  money  for  *  *  *  the  writing 
and  publication  of  town  histories,"  will  be  relished  by  any  one  who 
knows  to  what  extent  parts  of  New  England  have  crowded  the  library 
shelves  in  the  exercise  of  this  "public  function." 

The   author's   distinctions   are  not   always  perfectly  clear  and  con- 
sistently maintained.     Perhaps  the  contradictions  of  the  law  are  in  a 
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measure  responsible  for  this.  Note  the  apparent  inconsistency  in  the 
statements  concerning'  voluntary  incorporation  of  municipalities  on 
pages  12,  24  and  112. 

On  page  116  we  find  a  statement  involving  the  relations  of  State 
and  city  which  should  be  greatly  modified.  The  writer  says:  "A 
city  not  governed  by  its  own  laws  and  ordinances  in  its  domestic  con- 
cerns is  not  a  municipality,  either  by  history  or  etymology.  It  must 
have  powers  or  it  cannot  be  a  government — powers  sufficient  to  author- 
ize it  to  make  its  own  laws  and  enforce  them.  It  is  an  imperium  in 
imperio — a  favorite  in  our  complex  American  system  of  checks  and 
balances  and  home  rule."  Remembering  the  history  of  special  legisla- 
tion, and  of  close  control  of  the  cities  by  the  State  legislatures  in  the 
United  States,  about  the  last  description  that  could  be  applied  to  the 
city  would  be  the  above.  It  is  true  that  in  a  few  States  autonomy  has 
been  approached,  but  they  are  very  exceptional.  The  author  mentions 
the  States  of  Missouri  and  California,  p.  141.  He  might  have  added 
Colorado,  Minnesota  and  Washington. 

A  word  may  be  said  concerning  the  form  of  the  book.  It  follows 
the  general  plan  of  the  Hornbook  series,  and  therefore  is  adapted  for 
easy  reference,  and  rapid  surveys.  The  citations  are  full,  leading 
cases  being  printed  in  large  type.  The  development  of  the  work  in 
general  is  painstaking  and  facile.  Yet  we  may  be  somewhat  surprised 
to  find  that  statement  of  the  essential  qualities  of  quasi  public  cor- 
porations should  be  at  the  end  rather  than  at  the  beginning  of  Part 
III.  Objections  to  the  diction  and  manner  of  expression  in  some 
places  may  be  urged.  The  errors  are  probably  in  part  typographical. 
Description  of  the  process  of  creating  a  corporation  as  one  of  "con- 
coction," page  12,  is  barbarous.  There  is  a  mystical  reference  to  some- 
thing called  "municipal  essence"  on  page  124,  and  on  page  609  the 
private  corporation  is  considered  with  respect  to  its  "subjectivity  to 
special  legislative  control." 

Notwithstanding  tbese  objections,  which,  it  should  be  observed, 
are  for  the  most  part  of  a  minor  character,  the  volume  bids  fair  to  be 
very  serviceable. 

Water  and  Water  Rights.  Three  vols.  Henry  Philip  Farnham. 
Rochester:  The  Lawyers'  Co-operative  Publishing  Co.  1904.  Vol.  1, 
clxxx.  1—896 ;  Vol.  2,  xvi.  897—1893 ;  Vol.  3,  xiv,  1894—2956. 

It  is  not  easy  to  characterize  this  impressive  and  somewhat  op- 
pressive work.  To  say  that  it  is  an  excellent  example  of  the  ency- 
clopedic type  of  law  book  is  to  recognize  its  usefulness  to  the  profes- 
sion and,  at  the  same  time,  to  put  it  out  of  the  category  of  text-books 
for  students.  It  hardly  rises  to  the  dignity  of  a  treatise — it  is  too 
inclusive,  too  loosely  woven,  too  tolerant  of  conflicting  views  to  meet 
the  requirements  of  a  scientific  presentation  of  the  subject  with  which 
it  deals — and  yet  it  is  too  well-reasoned  (in  spots)  and  too  original  in 
treatment  to  be  classed  with  the  digests  on  special  topics  which  too 
often  masquerade  as  legal  treatises.  It  is  upon  the  whole  a  sound  and 
intelligent  as  well  as  an  honest  piece  of  work,  and  it  fills  a  real  need 
of  the  profession.  The  treatises  of  Gould,  Angell  and  Pomeroy,  all 
excellent  in  their  way  and  time,  have  reached  the  stage  of  decay  indi- 
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cated  by  the  swelling  of  the  notes  through  successive  editions  at  the 
expense  of  the  text.  Moreover,  there  was  room  for  a  work  on  waters 
which  should  discuss  international  and  interstate  rights  at  one  end,  and 
at  the  other,  the  modern  rules  governing  irrigation  and  appropriation 
in  the  arid  regions  of  the  United  States.  No  previous  treatise  on  the 
general  subject  of  water-rights  has  dealt  with  these  matters  in  any 
adequate  fashion,  and  their  full  and,  in  the  main,  satisfactory  treat- 
ment here  gives  the  book  a  new  and  increasing  field  of  usefulness. 

The  reviewer  confesses  to  a  partiality  in  favor  of  the  orthodox 
classification  of  water-rights,  based  upon  the  public  or  private  char- 
acter of  the  waters  affected,  as  against  Mr.  Farnham's  classification  of 
them  as  "Rights  between  public  and  individual"  and  "Rights  between 
individuals."  The  latter  plan  possesses  the  advantage  of  permitting 
the  inclusion  under  the  first  head  of  matters  usually  left  for  separate 
treatment — such  as  canals,  municipal  water  supply,  public  drainage, 
etc. — but  is  not  this  a  matter  of  gratification  to  the  author  rather  than 
of  convenience  to  the  user?  Whatever  advantage  may  be  derived  from 
the  increased  orderliness  and  symmetry  of  the  work  as  a  whole  would 
seem  to  be  more  than  offset  by  the  inevitable  confusion  which  attends 
the  mingling  of  rights  (whether  between  the  public  and  the  individual 
or  between  individuals)  in  private  waters  with  those  in  public  waters — 
private  and  public  being  here  employed  in  the  common  law  sense  to 
denote  the  ownership  of  the  bed  by  the  riparian  owner  or  the  state  re- 
spectively. Nor  is  this  confusion  avoided  by  the  author's  device  of  sub- 
stituting the  natural  for  the  artificial  definition  which  the  common  law 
has  attached  to  the  term  "navigable."  Surely  Sir  Matthew  Hale  and 
the  Irish  court  in  the  Royal  Fishery  of  the  Banne  and  Chief  Justice 
Kent  in  Palmer  v.  Mulligan,  3  Caines,  307,  had  something  more  than 
the  right  of  navigation  in  mind  when  they  drew  the  distinction  be- 
tween navigable  and  non-navigable  rivers.  And  surely  it  makes  con- 
fusion worse  confounded  to  use  the  term  "public,"  as  our  author  habitu- 
ally does,  to  describe  streams  which  are  subject  to  the  public  right  of 
navigation,  irrespective  of  whether  they  are  subject  to  public  or  pri- 
vate ownership. 

Neither,  it  is  submitted,  can  the  confusion  of  the  public  with  the 
state  in  the  classification  under  consideration  be  justified.  Under  the 
head  of  "Rights  between  the  public  and  the  individual"  we  find  the 
rights  of  riparian  owners  against  the  government  and  similar  rights 
against  individual  representatives  of  the  public  indiscriminately 
brought  together.  But  these  rights  are  so  diverse  in  their  nature  and 
origin  that  only  confusion  can  result  from  the  attempt  to  treat  them 
together. 

But  with  all  deductions  that  may  be  made  for  improper  group- 
ing of  material,  the  book  remains  at  once  the  most  comprehensive 
and  the  most  thorough  treatment  that  the  subject  of  water-rights  has 
yet  received  in  this  country  or  in  England.  The  cases  have  been  care- 
fully read  and  digested,  the  author's  criticism  is  usually  sound  and 
often  searching  and  ingenious  (an  excellent  example  is  his  treatment 
of  the  Civil  Law  rule  respecting  the  public  character  of  non-navigable 
streams,  pp.  240-249)  and  the  style  of  the  work,  though  not  always 
above  reproach,  is  upon  the  whole  clear  and  interesting.  The  book 
should  hold  its  place  in  the  library  of  the  working  lawyer  for  many 
years  to  come. 
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Brief  upon  the  Pleadings  in  Civil  Actions,  At  Law,  In  Equity 
and  Under  The  New  Procedure.  By  Austin  Abbott.  Second  and 
Enlarged  Edition.  By  the  Publishers'  Editorial  Staff.  Two  Volumes, 
pp.  xxxiii,  2120.  The  Lawyers'  Co-operative  Publishing  Company, 
Eochester,  N.  Y.,  1904. 

The  first  edition  appeared  in  1891,  and  having  been  prepared  by 
the  late  Austin  Abbott  it  will  readily  be  understood  that  the  work  was 
wisely  planned  and  carefully  executed. 

The  single  volume,  consisting  of  about  nine  hundred  pages,  and 
which  was  one  of  a  series  of  "Brief  Books"  treated  of  Demurrer  and 
Trial  upon  the  Evidence,  the  two  topics  being  considered  together, 
although  by  separate  statement  in  different  portions  of  the  volume, 
upon  the  theory  that  much  repetition  would  thus  be  avoided,  since 
the  principal  questions  discussed  on  demurrer — the  sufficiency  of  the 
allegations  of  a  pleading  to  constitute  a  cause  of  action  or  defense, 
and  the  jurisdiction  of  the  subject  of  the  action — are  also  discussed  at 
the  trial,  and  the  decision  of  the  court  in  both  cases  is  governed  by  the 
same  general  principles,  except  as  the  application  of  these  principles 
is  modified  by  the  act  of  the  party  in  going  to  trial  before  raising  the 
objection  to  the  pleading. 

In  preparing  the  new  edition  the  revisers  have  wisely  retained  and 
followed  Mr.  Abbott's  plan. 

As  indicated  by  the  title,  the  work  is  comprehensive  in  its  scope 
and  is  not  limited  to  any  one  system  of  procedure,  and,  although  the 
statements  of  propositions  which  are  deemed  to  be  established,  and 
the  authorities  cited  in  support  of  such  propositions  do  not  always 
indicate  with  sufficient  clearness  whether  they  are  applicable  only  to 
pleadings  at  common  law,  or  in  equity,  or  under  the  new  procedure, 
or  are  applicable  to  pleadings  under  two  or  all  of  the  systems,  the 
instances  in  which  any  error  is  likely  to  arise  from  this  lack  of  clear- 
ness are  not  numerous. 

Some  additions  have  been  made  to  the  original  sections;  new 
sections  have  been  added  covering  certain  points  not  treated  in  the 
first  edition,  and  a  new  and  important  chapter  has  been  added  on 
Amendments  of  Pleadings.  These  additions,  together  with  the  deci- 
sions made  since  the  publication  of  the  first  edition  have  more  than 
doubled  the  bulk  of  the  work,  and  made  necessary  its  division  into 
two  volumes,  one  on  Demurrer,  the  other  on  Issues  of  Fact. 

The  work  of  revision  has  been  well  done;  treatment  of  the  more 
important  topics,  such  as  demurrer  for  insufficiency,  is  exhaustive, 
and  the  Table  of  Contents  and  Index  are  full  and  carefully  prepared 
and  will  add  materially  to  the  usefulness  of  the  edition.  On  account 
of  such  publications  as  the  Century  Digest,  and  others  of  a  somewhat 
similar  character,  there  is  probably  not  the  same  necessity  for  a  book 
of  this  nature  as  existed  when  the  first  edition  appeared.  Neverthe- 
less these  volumes  may  be  safely  commended  as  a  valuable  and  time- 
saving  aid  to  the  lawyer  in  the  drafting  of  pleadings  and  in  arriving  at 
a  correct  decision  as  to  all  questions  arising  on  the  pleadings,  whether 
those  questions  arise  upon  the  interposition  of  a  demurrer,  or  during 
the  progress  of  a  trial. 
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A  Treatise  on  the  System  of  Evidence  in  Trials  at  Common 
Law.  By  John  Henry  Wig  more.  Boston:  Little,  Brown  &  Com- 
pany, 1904.     Vol.  II,  pp.  xxi,  1003-1974. 

One  of  the  matters  dealt  with  in  the  opening'  chapter  of  Volume 
II  is  the  Impeachment  of  One's  Own  Witness  (§§  896-912).  It  is  an 
excellent  illustration  of  the  high  character  of  the  entire  work.  The 
history  of  the  rule,  the  erroneous  reasons  sometimes  advanced  to  sup- 
port it,  the  sound  reason  upon  which  it  rests,  its  application  to  the 
various  possible  sorts  of  impeachment,  the.  reasons  pro  and  contra  as 
to  each  application,  the  state  of  the  law  in  the  various  jurisdictions, 
the  discriminations  determining  who  is  one's  own  witness,  these  are  the 
topics  discussed.  What  more  could  be  desired?  In  fact  the  entire 
treatment  of  impeachment  and  rehabilitation  of  witnesses  is,  it  is  be- 
lieved, far  ahead  of  any  other  presentation  of  the  subject. 

There  are  other  discussions  which  call  for  special  commendation  in 
this  second  volume.  The  solution  of  the  difficulties  of  the  so-called 
privilege  for  offers  of  compromise  (§§  1061-1062)  seems  thoroughly 
sound  and  will  be  welcomed  by  many.  There  is  no  privilege  accord- 
ing to  Mr.  Wigmore.  A  mere  offer  implies  a  desire  for  peace  rather 
than  a  real  concession  of  liability  and  so  is  excluded  as  of  too  slight 
weight  as  an  admission ;  the  statement  of  fact  in  such  an  offer,  how- 
ever, cannot  be  thus  explained  and  therefore  is  admissible.  The  ad- 
missibility of  the  account-books  of  private  corporations  is  usually 
classified  as  an  anomalous  extension  of  the  Hearsay  Exception  for 
Public  Documents.  In  §  1074  it  is  shown  that,  if  the  rule  as  to 
parties'  shop-books  is  kept  in  mind,  the  anomaly  disappears. 

The  treatment  of  the  subjects  usually  classified  under  the  "Best 
Evidence"  rule  is  most  excellent.  Professor  Wigmore  follows  Pro- 
fessor Thayer  in  concluding  that  the  term  "Best  Evidence"  has  out- 
lived its  usefulness  and  at  present  but  breeds  confusion  and  misun- 
derstanding (§§  1173-1174).  This  seems  demonstrated.  The  rule  that 
documentary  originals  must  be  produced  if  available,  the  rule  that 
an  attesting  witness  must  be  called  if  possible,  and  the  other  scattered 
instances  of  preferred  testimony  are  thoroughly  expounded.  Perhaps 
the  most  interesting  single  matter  is  the  distinction  drawn  between 
real  cases  of  conclusive  evidence  and  cases  where  one  fact  is  substi- 
tuted as  the  equivalent  of  another  and  thus  all  evidence  of  the  latter 
made  immaterial  (§§  1345  ff.). 

The  final  third  of  the  volume  contains  aboiit  half  of  the  discussion 
of  the  Hearsay  rule  and  its  exceptions.  The  most  interesting  ques- 
tions concerning  hearsay,  namely,  the  true  limits  of  the  rule,  the  res 
gestae  confusion,  and  the  verbal  act  doctrine,  are  rightly  left  for  treat- 
ment until  after  the  simpler  matters,  the  well-understood  exceptions, 
have  been  presented.  They  thus  fall  in  the  third  volume.  But  there 
is  interesting  material  in  this  one.  The  history  of  the  Hearsay  rule  is 
well  presented  (§  1364).  Professor  Wigmore  concludes  that  our 
present  rule  originated  about  1675.  This  is  contrary  to  Professor 
Thayer's  view,  that  it  is  simply  a  continuous  development  of  the 
early  similar  rule  for  deed  and  transaction  witnesses.  Thayer,  Pre- 
liminary Treatise  on  Evidence,  498-501.  In  the  light  of  Mr.  Wig- 
more's  authorities,  his  conclusion  appears  correct.  Much  amusing 
material  is  gathered  to  illustrate  the  value  and  methods  of  cross- 
examination    (§§   1367-1368).     Proving  the  signature  of  an   attesting 
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witness  is  considered  an  exception  to  the  Hearsay  rule  (§§  1505- 
1514).    This  is  novel  but  entirely  sound. 

In  this,  as  in  the  first  volume,  the  questionable  results  are  almost 
entirely  concerned  with  classification.  Many  lawyers  will  be  sur- 
prised to  find  the  subject  of  Admissions  under  Impeachment  of 
Witnesses.  Probably  it  does  not  belong  there.  The  excuse  for  so 
classifying  it  lies  in  the  analogy  between  discrediting  the  testimony  of 
a  witness  by  inconsistent  statements  and  discrediting  a  party's  case  by 
his  inconsistent  statements.  The  great  difference  between  the  two 
consists  in  the  fact  that  the  inconsistent  statements  of  a  witness  are 
usable  merely  to  discredit  him  and  not  as  evidence  of  the  facts  asserted 
in  them  (§  1018),  while  the  admissions  of  a  party  are  given  value  as 
affirmative  evidence.  Despite  the  paucity  of  authority  (§  1048)  there 
can  be  no  doubt  of  this.  No  exception  has  so  far  been  established 
even  in  the  very  unusual  cases  where  the  admission  was  not  against 
interest  when  made.  The  truth  seems  to  be  that  admissions  form  a 
separate  exception  to  the  Hearsay  rule.  Pointing  out  that  this  excep- 
tion is  different  from  that  for  declarations  against  interest  (§  1049) 
in  no  way  proves  that  an  exception  for  admissions  does  not  exist. 
Admissions  by  conduct,  of  course,  do  not  fall  under  this  exception  as 
conduct  is  not  assertion  and  therefore  not  hearsay.  They  are  no 
doubt  peculiar,  however,  in  being  admissible  though  the  party  had 
no  knowledge  of  the  fact  thus  impliedly  admitted  (§  1053). 

Professor  Wigmore  has  attempted  to  classify  the  law  of  Evidence 
according  to  the  reasons  underlying  the  various  rules  of  exclusion. 
But  any  particular  rule  may  be  founded  on  more  than  one  reason. 
Where,  then,  should  it  be  classified?  This  difficulty  makes  the  at- 
tempt a  hazardous  one.  The  Hearsay  rule  may  be  taken  as  an  ex- 
ample. It  is  placed  under  Eules  of  Auxiliary  Probative  Policy  rather 
than  under  Relevancy.  Yet,  if  we  take  the  author's  view  of  rele- 
vancy, that  whenever  evidence  is  excluded  because  of  its  slight  proba- 
tive value  a  rule  of  relevancy  is  involved,  the  Hearsay  rule  seems 
to  fall  in  that  category.  Surely  it  is  because  a  statement  made  out 
of  court,  not  under  oath,  and  not  subject  to  cross-examination  is  of 
blight  probative  value  that  we  exclude  it.  Again,  among  Rules  of 
Auxiliary  Probative  Policy,  he  considers  the  Hearsay  prohibition  an 
Analytic  Rule,  meaning  thereby  that  it  is  a  rule  demanding  that  evi- 
dence be  analyzed,  scrutinized,  or  tested  by  cross-examination  before 
it  is  received.  He  insists,  accordingly,  that  the  lack  of  cross- 
examination  is  the  objection  to  hearsay  (§  1362).  This  is  doubtful. 
Many  judges  have  said  that  the  absence  of  an  oath  and  the  perjury- 
penalty  is  another  reason  for  rejecting  it  (§  1362).  That  confronta- 
tion of  the  witness  with  the  jury  and  the  party  against  whom  he 
testifies  does  not  occur  when  hearsay  is  admitted,  is  another  objec- 
tion which  has  played  a  part  in  the  development  of  the  rule  (§  1364, 
note  47).  That  statements  under  oath  are  not  admissible  if  cross- 
examination  and  confrontation  be  absent,  proves  only  that  the  want  of 
the  oath  is  not  the  sole  ground  for  excluding  hearsay.  Depositions 
taken  without  fully  complying  with  a  statute  authorizing  them  seem  to 
present  a  case  where  cross-examination  has  been  had.  Yet  they  are  not 
admissible  (§§  1376,  1418).  This  indicates  that  the  non-existence  of 
an  opportunity  for  cross-examination  is  also  not  the  sole  ground  of  re- 
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joction.     The   Hearsay   rule   is   based   on   more   than   one   reason.     It 
should  not  be  classified  as  if  founded  on  but  one. 

In  this  last  connection  one  may  notice  that,  in  accordance  with 
this  idea  that  absence  of  cross-examination  is  the  only  defect  in  hear- 
say, Professor  Wigmore  considers  depositions,  testimony  at  a  former 
trial,  testimony  at  a  preliminary  hearing,  and  like  evidence  as  being 
outside  the  hearsay  prohibition  entirely.  Professor  Thayer  treats 
them  as  one  exception  to  the  rule.  Thayer,  Cases  on  Evidence,  2d 
ed.,  315.     This  seems  the  sounder  view. 
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TORT   LIABILITY   FOR    MENTAL    DISTURB- 
ANCE AND  NERVOUS  SHOCK. 

In  a  celebrated  case,  which  involved  the  liability  of  a 
railroad  company,  for  negligently  frightening  the  plaintiff 
and  thereby  impairing  her  health,  her  memory  and  her  eye- 
sight, the  Privy  Council  treated  the  terms  at  the  head  of 
this  article  as  interchangeable.1  A  learned  English  judge, 
dealing  with  this  topic  in  a  later  case,  has  remarked  : 

"  I  venture  to  think  '  nervous '  is  probably  the  more  correct  epithet 
where  terror  operates  through  parts  of  the  physical  organism  to  produce 
bodily  illness,  as  in  the  present  case.  The  use  of  the  epithet  '  mental '  re- 
quires caution,  in  view  of  the  undoubted  rule  that  merely  mental  pain,  un- 
accompanied by  any  injury  to  the  person,  cannot  sustain  an  action  of  this 
kind."2 

Without  attempting  to  settle  this  mooted  question,  let  us 
consider  briefly  the  present  state  of  judicial  decision,  regard- 
ing the  tort  liability  of  a  person  for  wrongfully  subjecting 
another  to  fright,  mental  anguish  or  nervous  shock. 

1  Victorian  Railway  Commissioners  v.  Coultas  (1888)  13  App.  Cas.  222; 
57  L.  J.  P.  C.  69:  "  Damages  arising  from  mere  sudden  terror,  unaccom- 
panied by  any  actual  physical  injury,  but  occasioning  a  nervous  or  mental 
shock,  cannot,  under  such  circumstances,  their  Lordships  think,  be  con- 
sidered a  consequence  which,  in  the  ordinary  course  of  things,  would  flow 
from  the  negligence  of  the  Gate-Keeper." 

2  Kennedy,  J.,  in  Dulieu  v.  White  [1901]  2  K.  B.  669,  672-3;  70  L.  J. 
K.  B.  837.  The  plaintiff's  statement  of  claim,  which  was  demurred  to  by 
the  defendant,  averred  that  while  plaintiff  was  behind  the  bar  of  her  hus- 
band's house,  defendants'  servant  so  negligently  drove  a  "  pair-horse  van, 
as  to  drive  it  into  the  said  house ;  that  plaintiff  in  consequence  sustained  a 
severe  shock,"  which  made  her  seriously  ill  and  caused  the  premature  birth 
of  a  child.  Both  Kennedy  and  Phillimore,  JJ.,  were  of  the  opinion  that  the 
statement  set  forth  a  cause  of  action. 
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The  Undoubted  Rule. 

Judge  Kennedy's  statement  of  the  undoubted  rule, 
quoted  above,  is  taken  from  a  text-writer  of  recognized 
ability  i1  but  the  learned  judge  did  not  think  that  the  rule 
governed  the  case  then  before  the  court.  He  thought  the 
rule  might  be  accepted,  and  yet  the  following  inquiry  be  left 
open ;  suppose  A  wrongfully  subjects  B  to  mental  suffer- 
ing, which  causes  palpable  physical  sickness,  disabling  B 
from  attending  to  his  ordinary  business,  and  compelling 
him  to  incur  expense  for  medical  treatment ;  has  B  a  cause 
of  action  against  A? 

This  question  appears  to  have  presented  itself  first  for 
extended  judicial  discussion  in  defamation  actions;  and 
that,  too,  in  quite  recent  times.  In  one  of  the  earliest  re- 
ported  cases  on  this  topic,2  the  Supreme  Court  of  New 
York  said  : 

"  In  the  case  now  before  the  court,  the  plaintiff  alleges  that  she  lost 
her  health,  and  thereby  became  incapable  of  performing  and  transacting 
her  necessary  affairs  and  business.  She  does  not  indeed  allege  in  terms 
a  pecuniary  loss,  but  alleges  that  which  must  necessarily  involve  such  loss. 
It  is  said  that  the  special  damages  must  be  the  legal  and  natural  conse- 
quence of  the  words  spoken.  On  this  point  there  is  no  difficulty ;  the 
question  now  arises  upon  the  declaration,  and  the  plaintiff  expressly  avers 
that  '  by  means  of  the  speaking  of  which  said  several  false,  slanderous, 
malicious  and  defamatory  words,'  she  sustained  the  damage  already  men- 
tioned. The  truth  of  this  allegation  is  admitted  by  the  demurrer.  *  *  * 
The  plaintiff  is  entitled  to  judgment  on  the  demurrer." 

This  decision  was  followed  in  a  later  case,3  but  was 
finally  overruled  by  the  Court  of  Appeals  in  the  leading 
case  of  Terwilliger  v.  Wands.4     Said  the  court : 

"  It  would  be  highly  impolitic  to  hold  all  language,  wounding  the  feel- 
ings and  affecting  unfavorably  the  health  and  ability  to  labor,  of  another, 
a  ground  of  action ;  for  that  would  be  to  make  the  right  of  action  depend, 
often,  upon  whether  the  sensibilities  of  a  person  spoken  of  are  easily 
excited  or  otherwise :  his  strength  of  mind  to  disregard  abusive,  insulting 
remarks  concerning  him  ;  and  his  physical  strength  and  ability  to  bear  them 

'Beven.     On  Negligence  (1895)  77. 

2  Bradt  v.  Towsley  (1835)  13  Wend.  253.  The  court  consisted  of 
Savage,  Ch.  J.,  and  Sutherland  and  Nelson,  JJ.  Defendant  charged  plain- 
tiff with  being  a  prostitute. 

3  Fuller  v.  Fenner  (N.  Y.  1853)  16  Barb.  333. 

4  (1858)  17  N.  Y.  54;  72  Am.  Dec.  420;  affirming  the  same  case  in 
(1855)  25  Barb.  313. 
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*  *  *  In  the  present  case  the  words  were  defamatory,1  and  the  illness 
and  physical  prostration  of  the  plaintiff  may  be  assumed  to  have  been 
actually  produced  by  the  slander  ;  but,  this  consequence  was  not,  in  a  legal 
view,  a  natural  and  ordinary  one,  as  it  does  not  prove  that  the  plaintiff's 
character  was  injured.  *  *  *  Such  an  effect  may  and  sometimes  does 
follow  from  such  a  cause  but  not  ordinarily  ;  and  the  rule  of  law  was  framed 
in  reference  to  common  and  usual  effects,  and  not  those  which  are  acci- 
dental or  casual." 

Two  years  later  a  similar  case2  came  before  the  English 
Court  of  Exchequer  and  evoked  the  same  answer.  Pollock, 
C.  B.,  said : 

"This  particular  damage  depends  upon  the  temperament  of  the  party 
affected,  and  it  may  be  laid  down  that  illness  arising  from  the  excitement, 
which  the  slanderous  language  may  produce,  is  not  that  sort  of  damage 
which  forms  a  ground  of  action." 

Bramwell,  B.,  said: 

"  The  question  seems  to  me  one  of  some  difficulty,  because  a  wrong  is 
done  to  the  female  plaintiff  who  becomes  ill,  and  therefore  there  is  damage 
alleged  to  be  flowing  from  the  wrong ;  and  I  think  it  did  in  fact  so  flow. 
But  I  am  struck  by  what  has  been  said  as  to  the  novelty  of  this  declaration  t 
that   no   such   special  damage  ever  was  heard  of  as  a  ground  of  action. 

*  *  *  There  is  certainly  no  precedent  for  such  an  action,  probably  because 
the  law  holds  that  bodily  illness  is  not  the  natural  consequence  of  the  speak- 
ing of  slanderous  words.  Therefore,  on  the  ground  that  the  damage 
here  alleged  is  not  the  natural  consequence  of  the  words  spoken  by  the 
defendant,  I  think  the  action  will  not  lie."3 

Mental  Anguish  Accompanying  Actionable 
Defamation. 

While  the  doctrine  of  the  foregoing  decisions  has  been 
accepted  generally,  both  in  England  and  in  this  country,  it 
is  also  agreed  that  in  case  of  libel,  or  of  slander  actionable 
per  se,  sickness  due  to  the  plaintiff's  mental  distress,  and  even 

1  The  words  imputed  incontinency  to  the  plaintiff,  but  were  not 
actionable  per  se. 

2  Allsop  v.  Allsop  (i860)  5  H.  &  N.  534;  29  L.J.  Exch,  315.  Approved 
in  Lynch  v.  Knight  (1861)  9  H.   L.  C.  577. 

3  In  McQueen  v.  Fulgham  (1864)  27  Tex.  463,  469,  a  case  also  of 
slanderous  words  not  actionable  per  se,  the  court  declared  that  it  could 
not  "  say  as  a  matter  of  law,  that  the  words  of  a  ribald  and  malign  slan- 
derer may  not  prey  like  a  cancer  upon  the  mind  and  health  of  a  sensitive 
and  nervous  female,  until  the  one  is  unsettled  and  the  other  impaired  and 
destroyed,  much  less,  that  pecuniary  injury  would  not  result  from  the  loss 
of  health,  and  the  inability  to  discharge  her  ordinary  and  accustomed 
domestic  labor." 
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the  injury  to  his  feelings,  though  not  causing  sickness,  may 
be  taken  into  account  by  the  jury  in  assessing  damages.1 

A  similar  distinction  has  been  made  in  cases  where  sex- 
ual intercourse  has  been  solicited.  An  action  will  not  lie, 
it  is  said,  in  favor  of  a  woman  against  a  man,  who,  without 
trespass  or  assault,  solicits  her  to  illicit  intercourse,  though 
the  humiliation  and  mental  distress  "unnerved  and  dam- 
aged her."2  But  it  will  lie,  if  his  solicitation  amounts  to  a 
technical  assault  or  trespass  ;  and,  in  the  latter  case,  the  in- 
jury to  feelings,  the  mental  distress,  as  well  as  the  physical 
sickness  induced  thereby,  may  be  taken  into  account  by  the 
jury  in  assessing  damages.3 

Worry  and  Fright  Caused  by  Defendant's 
Misconduct. 

Where  the  consequences  of  the  defendant's  wrong-doing 
are  limited  to  the  mental  disturbance  of  the  plaintiff,  and  the 
wrong-doing  is  not  actionable  in  behalf  of  the  plaintiff,  apart 
from  such  consequences,  any  harm  sustained  by  the  plaintiff 
is  deemed  damnum,  absque  injuria.  Thus  far  there  is  entire 
unanimity  of  decision.  It  is  hardly  to  be  expected,  that  any 
court  would  undertake  to  compensate  a  parent  for  the  men- 
tal anguish,  which  he  claims  to  have  suffered,  while  his 
children  were  necessarily  passing  near  a  place  where  the 

1  Odgers,  Libel  and  Slander,  3d  ed.  353;  Johnson  v.  Robertson  (Ala. 
1839)  8  Port  486  ;  Swift  v.  Dickerman  (1863)  31  Conn.  285  ;  Pugh  v.  McCarty 
(1869)  40  Ga.  444;  Dufort  v.  Abadie  (1871)  23  La.  Ann.  280;  Wilson  v. 
Noonan  (1874)  35  Wis.  321  ;  Zeliff  v.  Jennings  (1884)  61  Tex.  458. 

2  Reed  v.  Maley  (1903)  115  Ky.  816,  74  S.  W.  1079. 

3  Newell  v.  Whitcher  (1880)  53  Vt.  589,  38  Am.  R.  703.  The  court 
charged  the  jury  that,  if  the  plaintiff  was  so  frightened  and  shocked  in  her 
feelings,  as  to  injure  her  health,  by  defendant's  conduct,  she  should  receive 
damages  for  such  injury.  The  defendant's  counsel  asked  the  court  to 
charge,  in  substance,  that  if  defendant's  acts  and  conduct  would  not  have 
injured  a  person  of  ordinary  nerve  and  courage,  then  there  can  be  no  recov- 
ery. On  appeal,  the  Supreme  Court  upheld  the  charge  and  the  refusal  of 
defendant's  request,  declaring  that  as  defendant's  conduct  amounted  to  an 
assault  he  must  answer  for  all  actual  injuries,  and  affirmed  a  judgment  for 
$225,  including  $100  for  exemplary  damages.  Bruske  v.  Neugent  (1903) 
116  Wis.  488,  93  N.  W.  454.  Verdict  for  $500  upheld,  the  court  saying  : 
"  The  mere  physical  or  pecuniary  injury  was,  of  course,  insignificant ;  but 
the  outrage  to  the  feelings  of  a  modest  and  chaste  woman,  resulting  from 
the  immoral  solicitation  which  she  testifies  accompanied  the  assault,  is  such 
that  we  cannot  feel  justified  in  deeming  the  allowance  of  $500  so  grossly 
excessive  asto  justify  this  court  in  interfering." 
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defendant  was  negligently  blastingi  ;  nor  to  compensate  A 
for  a  shock  to  his  nerves  by  the  exhibition  of  negligence  on 
the  part  of  B  towards  the  person  of  C,  or  towards  the  prop- 
erty of  either  A  or  C2  ;  nor  to  compensate  even  a  lawyer- 
colonel  for  "anxiety,  worriment,  etc.,  suffered  on  account 
of  delay  or  of  being  separated  from  his  baggage."3 

When,  however,  worry  or  fright,  occasioned  by  defend- 
ant's wrongful  conduct,  causes  physical  derangement,  differ- 
ences of  opinion  immediately  develop,  and  it  becomes  im- 
possible to  reconcile  the  various  judicial  views  of  the 
wrong-doer's  liability. 

Physical  Derangement  Caused  by  Fright. 

At  one  extreme,  are  the  cases  which  hold  that  the  right 
to  recover  for  a  physical  injury,  resulting  from  fright  or 
mental  anguish,  depends  on  whether  a  recovery  could  be 
had  for  such  fright  or  mental  anguish  alone. 

"Assuming  that  fright  cannot  form  the  basis  of  an  action,"  say  these 
authorities,  "  it  is  obvious  that  no  recovery  can  be  had  for  injuries  resulting 
therefrom.  That  the  result  may  be  nervous  disease,  blindness,  insanity  or 
even  a  miscarriage,  in  no  way  changes  the  principle.  These  results  merely 
show  the  degree  of  fright,  or  the  extent  of  the  damages.  The  right  of  ac- 
tion must  still  depend  upon  the  question  whether  a  recovery  may  be  had 
for  fright."4 

At  the  other  extreme,  are  the  cases  which  hold  that  a  re- 

1  Wyman  v.  Leavitt  (1880)  71  Me.  227,  36  Am.  R.  303. 

2  Smith  v.  Johnson  &  Company,  unreported,  but  referred  to  in  Wilkin- 
son v.  Downton  (1897)  2  Q.  B.  57,  61,  and  approved  in  Dulieu  v.  White 
(1901)  2  K.  B.  667,  675.  And  see,  Linn  v.  Duquesne  Borough  (1903)  204 
Pa.  St.  551,  54  At.  341,  where  the  court  held  that  plaintiff  was  not  entitled  to 
damages  for  the  regret  and  humiliation  she  would  feel,  because  of  the 
permanent  injury  to  her  hands. 

3  Turner  v.  Great  Nor.  Ry  (1896)  15  Wash.  213,  46  Pac.  243. 

4  St.  Louis,  &c,  Ry.  v.  Bragg  (1901)  69  Ark.,  402,  64  S.  W.,  226,  86 
Am.  St.  R.,  206  ;  Braun  v.  Craven  (1898)  175  111.,  401,  51  N.  E.,  657,  42 
L.  R.  A.,  199;  Kansas  City  Ry.  v.  Dalton  (1902)  65  Ks.,  661,  70  Pac. 
645;  Morse  v.  Cnesapeake  Ry.  (Ky.,  1903)  tj  S.  W.,  362;  Spade  v. 
Lynn  &c.  Ry.  (1897)  168  Mass..  285.  47  N.  E.,  88,  38  L.  R.  A..  512,  Trigg 
v.  St.  Louis  &c.  Ry.  (1881)  74  Mo.,  147,  41  Am.  R.,  305;  Ward  v.  West  Jer- 
sey Ry.  (1900)  65  N.  J.  L.,  383,  47  At.,  561  ;  Mitchell  v.  Rochester  Ry. 
Co.  (1896)  151  N.  Y.,  107,  45  N.  E.,  354.  34  L.  R.  A.,  781,  56  Am.  St.  R., 
604;  Ewing  v.  Pittsburgh  &c.  Ry.  (1892J  147  Pa.  St.,  40,  23  At.,  340,  14 
L.  R,  A.,  666.  30  Am. St.  R.,  709  ;  Victorian  Ry.  Commissioners  v.  Coultas 
(1888;  13  App.  Cas.,  222,  57  L.  J.,  3  P.  C,  69. 
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covery  may  be  had  for  sickness,  physical  derangement  or 
physical  pain,  resulting  directly  from  fright  or  mental  anguish 
caused  by  the  defendant's  wrongdoing;  provided  that  the 
defendant  would  have  been  liable,  had  his  misconduct 
caused  the  derangement,  sickness  or  pain,  without  the  inter- 
vention of  the  fright  or  mental  disturbance.1  In  order  to 
bring  a  case  within  the  foregoing  proviso,  the  plaintiff  must 
show,  not  only  that  defendant's  conduct  was  wrongful  to- 
wards some  one,  but  that  it  was  a  breach  of  legal  duty 
owing  to  him  by  the  defendant.  Accordingly,  if  A  is  made 
sick  by  the  shock  of  seeing  another  person  maltreated,  or 
of  seeing  his  own  property  negligently  injured,3  he  has 
no  cause  of  action  against  the  wrongdoer,  as  these  facts 
fall  short  of  establishing  a  breach  of  legal  duty  to  the 
plaintiff  by  the  wrongdoer.3  For  the  law  to  furnish  redress 
for  mental  suffering  or  its  physical  consequences,  "  there 
must  be  an  act  which,  under  the  circumstances,  is  wrong- 
ful ;  and  it  must  take  effect  upon  the  person,  the  property 
or  some  other  legal  interest  of  the  party  complaining. 
Neither  one  without  the  other  is  sufficient.  This  is  but 
another  way  of  saying  that  no  action  for  damages  will  lie 
for  an  act  which,  though  wrongful,  infringed  no  legal  right 

^itzpatrick  v.  Great  Western  Ry.  (1854)  12  Up.  C.  Q.  B.,  645;  Bell 
v.  Great  Nor.  Ry.  (1890)  26  L.  R.,  Jr.,  428;  Dulieu  v.  White  (1901)  2  K. 
B.,  669,  70  L.  J.  K.  B.,  837  ;  Sloane  v.  Southern  Cal.  Ry.  (1896)  m  Cal., 
668,  44  Pac,  320,  32  L.  R.  A.,  193.  Defendant's  misconduct  consisted  in 
tortiously  ejecting  (without  using  physical  force),  the  plaintiff  from  a  train. 
Insomnia  and  paroxysms  resulted  from  humiliation  and  indignity.  Watson 
v.  Del.  Co.  (1902)  116  Ia„  249,89  N.  W.,  1068.  Defendant  wrongfully 
entered  the  house  of  plaintiff's  husband,  which  was  her  home,  and  to  the 
peaceful  and  quiet  enjoyment  of  which  she  was  legally  entitled,  and  this 
invasion  "  produced  physical  injury  to  her  through  fright,  resulting  in  ner- 
vous prostration."  Cf.  Ford  v.  Schliessmann  (1900)  107  Wis.,  479,  83  N. 
W.,  761,  limiting  recovery  to  trespass  to  house.  Turcell  v.  St.  Paul  &c, 
Ry.  (1892)  48  Minn.  134,  50  N.  W.  1034,  16  L.  R.  A.,  203;  Mack  v. 
South  &c.  Ry.  (1897)  52  S.  C,  323,  29  S.  E.,  905,  40  L.  R.  A.,  679,  68  Am. 
St.  R.,  913;  Gulf,  Cal,  &c.  Ry.  v.  Hayter  (1900)  93  Tex.,  239,  54  S.  W., 
944,  77  Am.  St.  R.,  856,  47  L.R.  A.,  325. 

2  This  doctrine  has  been  applied  in  a  case  when  the  dead  body  of  plain- 
tiff's child  was  negligently,  but  not  wantonly,  thrown  from  a  wagon,  by  a 
collision  between  defendant's  train  and  the  wagon.  Hockenhammer  v. 
Lex.  &c,  Ry.  (Ky.  1903)  74  S.  W.  222. 

3  Smith  v.  Johnson  &  Co.,  unreported  but  cited  and  approved  in  [1901] 
2  K.  B.,  at  p.  675;  Mahoney  v.  Dankwort  (1899)  108  la.  321,  79  N.  W. 
134;  Kansas  City  Ry.  v.  Dalton  (1902)  65  Ks.  661,  70  Pac.  645;  Buck- 
man  v.  Great  Nor.  Ry.  (1899)  76  Minn.  373,  79  N.  W.  98;  Sanderson  v. 
Nor.   Pac.  Ry.  (Minn.  1902)  92  N.  W.  542. 
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of  the  plaintiff  although  it  may  have  caused  him  suffering."1 
Reasons  for  Denying  Remedy. 

Courts  which  deny  all  remedy  for  fright,  or  like  dis- 
turbances of  the  mind  and  nerves,  assign  one  or  both  2  of 
the  following  reasons  for  their  holding:  First,  that  physical 
suffering,  sickness  or  permanent  harm  is  not  the  probable 
or  natural  consequence  of  fright  or  nervous  shock,  in  the 
case  of  a  person  of  ordinary  physical  and  mental  vigor.3 
Hence,  plaintiff's  injury  is  declared  to  be,  as  a  matter  of 
law,  not  the  proximate,  but  a  remote  result  of  defendant's 
wrongdoing.  Second,  that  damages  sustained  by  fright  or 
nervous  shock  must  be  refused,  because  of  the  impractica- 
bility of  satisfactorily  administering  any  other  rule.4 

It  is  quite  apparent  that  the  courts  which  adopt  the  first 
of  these  reasons  prefer  an  arbitrary  rather  than  a  logical  test 
of  remoteness.  Even  though  it  is  admitted  by  the  pleadings 
that  by  reason  of  defendants'  negligence,  plaintiff  was  sub- 
jected to  great  danger  of  being  run  down  and  killed  by  a 
railroad  train,  and  by  reason  of  the  danger  to  which  he  was 
thus  exposed,  he  was  shocked,  paralyzed  and  otherwise  in- 
jured, these  courts  declare  that  the  paralysis  is  a  remote 
result  of  the  negligence.5  If,  when  subjected  to  such 
danger,  plaintiff  had  jumped  and  fallen  and  the  fall  had 
shocked  his  nervous  system  so  as  to  impair  his  health,6  or 

1  Larson  v.  Chase  (1891)  47  Minn.  307,  50  N.  W.  238,  28  Am.  St.  R. 
370,  14  L.  R.  A.  85,  holding  that  the  surviving  wife  has  the  legal  right  to 
the  possession  of  the  dead  body  of  her  husband,  and  hence  may  recover 
damages  for  injuries  to  her  feelings  caused  by  defendant's  wrongful  mutila- 
tion of  the  body.  S.  P.  in  Meagher  v.  Driscoll  (1868)  99  Mass.  281,  96 
Am.  Dec.  759. 

2  Mitchell  v.  Rochester  Ry.  (1896)  151  N.  Y.  107,  45  N.  E.  354,  34 
L.  R.  A.  781,  56  Am.  St.  R.  604.  See  Chicago,  &c.  Ry.  v.  Caulfield  (1894) 
63  Fed.  396,   11  C.  C.  A.  552,  with  valuable  note,  pp.  556-583. 

3  Victorian  Ry.  Commr's  v.  Coultas  (1888)  13  App,  Cas.  222,  57  L.  J. 
P.  C.  69;  Atchison,  T.  &c,  R.  v.  McGinnis  (1891)  46  Ks.  109;  26  Pac. 
453;  Kansas  City  Ry.  v.  Dalton  (1902)  65  Ks.  661,  70  Pac.  645;  Ward 
v.  West  Jersey  Ry.  (1900)  65  N.J.  L.  383,  47  At.  561;  Ewing  v.  Pitts- 
burgh Ry.  Co.  (1892)  147  Pa.  40,  30  Am.  St.  R.  709,  14  L.  R.  A.  666, 
23  At.  340. 

\  Braun  v.  Craven  (1898)  175  III.  401,  51  N.  E.  657,  42  L.  R.  A.  199, 
Spadfe  v.  Lynn,  &c,  Ry.  (1897)  168  Mass.  285,  47  N.  E.  88,  38  L.  R.  A. 
512;  Homans  v.  Boston  Elevated  Ry.  (1902)  180  Mass.  456,  62  N.  E.  737, 

5  Ward  v.  West  Jersey  Ry.  (1900)  65  N.  J.  L.  383,  47  At.  561. 

6  Tuttle  v.  Atlantic  City  Ry.  (1901)  66  N.  J.  L.  327,  49  At.  450,  88 
Am.  St.  R.  491,  54  L.  R.  A.  582.' 
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had  resulted  in  serious  harm  to  his  knee,1  the  same  courts 
would  declare  the  injury  not  remote.  That  serious  physical 
disorder  is  the  every-day  consequence  of  fright  or  nervous 
shock  is  a  fact,  not  only  established  by  modern  science,  but 
one  which  has  long  been  accepted  by  the  ordinary  man.2 
It  would  seem,  therefore,  to  fall  within  the  category  of 
natural  and  probable  consequences. 

The  second  reason  assigned  for  denying  recovery  in 
cases  now  under  consideration,  does  not  appear  to  be  en- 
tirely satisfactory,  even  to  the  courts  which  continue  to 
apply  it.  The  Supreme  Court  of  Massachusetts  has 
declared3  recently  : 

"  It  is  an  arbitrary  exception,  based  upon  a  notion  of  what  is  practic- 
able, that  prevents  a  recovery  for  visible  illness  resulting  from  nervous 
shock  alone.  But  where  there  has  been  a  battery  and  the  nervous  shock 
results  from  the  same  wrongful  management  as  the  battery,  it  is  at  least 
equally  impracticable  to  go  further  and  to  inquire  whether  the  shock  comes 
through  the  battery  or  along  with  it.  Even  were  it  otherwise,  recognizing 
as  we  must  the  logic  in  favor  of  the  plaintiff  when  a  remedy  is  denied  be- 
cause the  only  immediate  wrong  was  a  shock  to  the  nerves,  we  think  that 
when  the  reality  of  the  cause  is  guaranteed  by  proof  of  a  substantial  battery 
of  the  person  there  is  no  occasion  to  press  further  the  exception  to  general 
rules.  The  difference  between  this  case  and  the  Spade  Case4  in  its  second 
presentation  is  that  in  the  latter  the  defendant's  wrong,  if  any,  began  with 
the  battery  and  it  was  not  responsible  for  the  previous  sources  of  fear; 
whereas  here  the  defendant  was  responsible  for  the  trouble  throughout." 

Law  Does  Value  Feelings. 

Moreover,  all  courts  agree  that  when  the  defendant's 
misconduct  causes  a  physical  injury  to  plaintiff,  however 
slight,8  or,  without  physical  harm,  wrongfully  invades  his 

1  Buchanan  v.  West  Jersey  Ry.  (1890)  52  N.  J.  L.  265,  19  At.  254. 

2  Gulf,  Col.  &  S.  F.  Ry.  v.  Hayter  (1900)  93  Tex.  239,  54  S.  W.  944, 
77  Am.  St.  R.  856,  47  L.  R.  A.  325,  and  authorities  therein  cited  ;  Watson 
v.  Dills  (1902)  116  la.  249,  89  N.  W.  1068. 

3  Hornans  v.  Boston  El.  Ry.  (1902)  180  Mass.  456,  62  N.  E.  737,  91 
Am.  St.  R.  324. 

4  Spade  v.  Lynn  Ry.  (1899)  172  Mass.  488,  52  N.  E.  747,  43  L.  R.  A. 
832,  70  Am.  St.  R.  298. 

6  Canning  v.  Inhabitants  of  Williamstown  (Mass.  1848)  1  Cush.  451. 
Warrens.  Boston,  &c,  Railway  Co.  (1895)  163  Mass.  484,  40  N.  E. 
895.  Consolidated  Traction  Co.  v.  Lambertson  (1896)  59  N.  J.  L.  297,  3d 
At.  100.  This  doctrine  seems  to  have  been  overlooked  in  Gulf,  &c.  Ry.  v. 
Trott  (1894)  86  Tex.  412.  25  S.  W.  419,  40  Am.  St.  Ry.  866. 
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right  of  personal  security,1  or  liberty2  or  reputation3  he 
is  entitled  to  have  the  jury  estimate  and  assess  the  damages 
which  he  has  sustained  by  reason  of  injured  feelings.  The 
objection,  therefore,  that  the  law  cannot  value  mental  pain 
or  anxiety4  and  that  a  claim  for  injury  to  feelings  is  purely 
transcendental,  belonging  to  the  realm  of  fancy  rather  than 
of  fact,6  seems  open  to  criticism.  While  damages  for  in- 
jury to  feelings  are  frequently  too  shadowy  and  speculative 
to  be  properly  measured,6  this  is  no  reason  for  denying  their 
recovery  in  all  cases.  It  may  well  be  urged  by  defendants' 
counsel  as  a  powerful  reason  for  a  verdict  in  his  favor,  or 
for  a  sharp  scrutiny  by  an  appellate  court  of  a  verdict 
against  him.     Beyond  this,  it  should  have  no  effect.7 

Mental  Anguish  Caused  by  Illegal  Conduct. 

In  most  cases  of  this  kind  the  defendant  commits  a  tort 
towards  the  plaintiff,  to  which  the  mental  anguish  is  inci- 
dental, such  as  an  assault8  or  false  imprisonment;  and, 
as  we  have  seen,  the  courts  are  substantially  agreed  in 
granting  a   recovery.9     Occasionally,    however,   the  very 

1  Head  v.  Georgia,  &c.  Ry.  (1887)79  Ga-  358>  7  S.  E.  217,  11  Am.  St. 
R.  434.  Mabry  v.  City  Elec.  Ry.  (1902)  116  Ga.  624,  42  S.  E.  1025,  59  L. 
R.  A.  590.  Kline  v.  Kline  (1902)  158  Ind.  602,  64  N.  E.  9,  58  L.  R.  A. 
397;  Shepard  v.  Chicago,  &c.  Ry.  Co.  (1889)  77  la.  54,  41  N.  W.  564; 
Croker  v.  Chicago  and  N.  W.  Ry.  Co.  (1875)  36  Wis.  657,  17  Am.  R.  504; 
Willson  v.  Nor.  Pac.  Ry.  (1893)  5  Wash.  621,  32  Pac.  468. 

2Gibney  v.  Lewis  (1896)  68  Conn.  392,  36  At.  799;  Young  v.  Gormley 
(1903)  120  la.  372,  94  N.  W.  922. 

3Swift  v.  Dickerman  (1863)  31  Conn.  285;  Cole  v.  Atlanta,  &c.  Ry. 
(1897)  102  Ga.  474,  31  S.  E.  107;  Magouick  v.  W.  U.  Tel.  Co.  (1901)  79 
Miss.  632,  31  So.  206. 

4  Lynch  v.  Knight  (1861)  9  H.  L.  C.  577. 

5Western  Union  Tel.  Co.  v.  Ferguson  (1901)  157  Ind.  64,  60  N.  E 
674,  54  L.  R.  A.  846  and  cases  cited. 

6Mahoneyz/.  Dankwart  (1899)  108  la.  321,  79  N.  W.  134;  Wyman  v. 
Leavitt  (1880)  71  Me.  227,  36  Am.  R.  303;  Fox  v.  Bovkey  (1889)  126  Pa. 
St.  164,  17  At.  604;  Bovee  v.  Town  of  Danville  (1880)  53  Vt.  183,  190; 
Turners.  Great  Nor.  Ry.  (1896)  15  Wash.  213,  46  Pac.  243. 

7Western  U.  T.  Co.  v.  Ferguson  (1901)  157  Ind.  64,  78  (Dissenting 
Opinion),  60  N.   E.   1080;  Mentzer  v.  W.  U.  Tel.  Co.  (1895)  93  la.  752, 

62  N.  W.  1,  28  L.  R.  A.  72,  57  Am.  St.  R.  294. 

8Barbee  v.  Reese  (1883)  60  Miss.  906  (defendant,  while  intoxicated, 
threatened  to  shoot  plaintiff  who  fled  and  suffered  miscarriage  because  of 
her  fright)  see  cases  cited  in  preceding  paragraph. 

9  Razzo  v.  Vorin  (1889)  81  Cal.  289,  22  Pac.  848;  Preiser  v.  Wielandt 
(1900)  48  App.  Div.  569,  62  N.Y.  Supp.  890;  Williams  v.  Underhill  (1901) 

63  App.  Div.  223,  71  N.  Y.  Supp.  291;  Hill  v.  Kimball  (1890)  76  Tex. 
210,  13  S.  W.  59,  7  L.  R.  A.  618. 
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gist  of  the  defendant's  wrongdoing,  so  far  as  the  plaintiff  is 
concerned,  is  in  frightening  the  plaintiff,  or  in  causing  him 
other  mental  or  nervous  disturbance.  Here,  too,  the  courts 
are  disposed  to  uphold  verdicts  for  damages,  when  the 
evidence  shows  clearly  that  the  defendant  acted  wilfully  or 
wantonly.1 

In  the  last  case,  cited  in  the  preceding  note,  the  Supreme 
Court  of  North  Carolina  said  : 

"  We  are  of  the  opinion  than  an  action  will  lie  for  physical  injury  or 
disease  resulting  from  fright  or  nervous  shocks  caused  by  negligent  acts. 
From  common  experience  we  know  that  serious  consequences  frequently 
follow  violent  nervous  shocks  caused  by  fright,  often  resulting  in  spells  of 
sickness,  and  sometimes  in  sudden  death.  Whether  the  physical  injury 
was  the  natural  and  proximate  result  of  the  fright  or  shock  is  a  question  to 
be  determined  by  the  jury  upon  the  evidence,  showing  the  conditions,  cir- 
cumstances, occurrences,  etc.  But  it  must  also  appear  that  the  defendant 
could  or  should  have  known  that  such  negligent  acts  would,  with  reason- 
able certainty,  cause  such  result,  or  that  the  injury  resulted  from  gross 
carelessness  or  recklessness,  showing  utter  indifference  to  the  consequences, 
when  they  should  have  been  contemplated  by  the  party  doing  such  acts. 

In  the  case  at  bar,  defendant  company's  servants  acted  with  utter  in- 
difference to  the  plaintiff's  safety,  and  knew  that  plaintiff  was  a  woman, 
and  that  she  and  her  little  children  lived  and  were  in  her  house  only  sixty 
steps  away  and  exposed  to  the  danger;  and,  after  being  asked  by  her  to 
direct  the  blasting  so  as  not  to  throw  the  rocks  upon  her  house,  continued 
to  blast,  throwing  the  stones  from  the  size  of  a  gallon  bucket  down  to  small 
stones  upon  and  through  her  house  and  into  her  yard  and  garden  (deposit- 
ing as  much  as  a  wagon  load  of  rock  in  her  yard  and  several  wagon  loads 
in  her  garden),  making  it  necessary  for  her  and  her  children  to  secrete  them- 

1  Wilkinson  v.  Downton  [1897]  2  O.  B.  57,  66  L.  J.  O.  B.  493  (de- 
fendant falsely  told  plaintiff  that  her  husband  had  broken  both  legs,  in- 
tending her  to  believe  it.  She  did  believe  it  and  became  seriously  ill  from 
the  nervous  shock  it  caused  her);  cf.  Nelsons.  Crawford  (1899)  122  Mich. 
466,  81  N.  W.  335,  where  defendant  was  held  not  liable  for  frightening 
plaintiff,  by  way  of  a  joke.  He  was  harmlessly  insane  and  acted  without 
malicious  motives  or  the  intent  to  harm  any  one;  Rice  v.  Rice  (1895)  104 
Mich.  371  ;  62  N.  W.  833  ;  at  p.  381  the  court  approved  the  charge  of  the 
trial  judge  that  plaintiff  in  a  suit  for  the  alienation  of  her  husband's  affec- 
tions "  was  entitled  to  recover  for  mental  anguish  and  suffering,  mortifica- 
tion and  embarrassment,"  due  to  defendant's  misconduct.  In  Conklin  v. 
Thompson  (N.  Y.  1859)  29  Barb.  218,  defendant  wilfully  and  without  a 
license  exploded  fire  crackers  in  a  public  street,  intending  to  frighten  plain- 
tiff's horse.  It  was  frightened  and  died  immediately.  A  verdict  for 
plaintiff  was  sustained  on  appeal.  In  Lee  v.  City  of  Burlington  (1901)  113 
la.  356,  85  N.  W.  618,  a  demurrer  was  sustained  to  plaintiff's  complaint, 
which  sought  recovery  for  the  value  of  a  horse  frightened  to  death  by  de- 
fendant's negligent  management  of  a  steam  roller  in  a  city  street.  See 
Watkins  v.  Kaolin  Manuf.  Co.  (1902)  131  N.  C.  536,  42  S.  E.  983,  60 
L.  R.  A.  617. 
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selves  in  the  basement  behind  a  stack  chimney,  and  even  there  they  were 
in  danger.  From  the  fright  and  nervous  shocks  received  from  such  blast- 
ing she  testified  that  she  was  rendered  almost  helpless,  and  could  not  go 
about  her  daily  duties,  and  could  not  keep  on  her  feet  to  attend  to  her 
children,  and  has  been  affected  ever  since;  that  it  has  caused  her  female 
trouble  out  of  its  regular  course.  They,  knowing  that  plaintiff  was  a  wo- 
man, and  knowing  (or  ought  to  have  known  of)  the  weaknesses  of  a  woman 
should  have  contemplated  the  effects  likely  to  be  produced  upon  her  by 
such  danger  and  fright.  We  do  not  wish  to  be  understood  as  holding 
that  an  action  in  a  case  like  this  would  lie  for  mental  suffering  and  anguish 
from  which  no  physical  injury  or  disease  directly  resulted,  as  that  question 
is  not  squarely  presented  in  this  appeal." 

In  some  jurisdictions,  these  damages  are  awarded  as  a 
punishment  of  the  defendant  rather  than  as  compensation 
of  the  plaintiff.1  The  prevailing  view,  however,  is  that 
these  damages,  though  not  measurable  by  market  values  or 
price  lists,  are  compensatory,  and  that  the  "amount  is  to  be 
left  to  the  sound  discretion  of  the  jury."2 

Mental    Anguish    Caused    by    the    Negligence    of 
Telegraph  Companies. 

In  many  jurisdictions  this  is  recognized  as  a  distinct  cause 
of  action,  independent  of  any  physical  injury  to  the  plaintiff 
or  of  any  malicious  intent  of  the  defendant,  although  the 
courts  are  not  entirely  agreed  as  to  the  ground  upon  which 
the  right  to  damages  is  based.  The  pioneer  case3  on  this 
topic  declares,  that  when  a  telegraphic  message  announces 
the  death  of  the  plaintiff's  parents  or  other  near  and  dear 
relative,  the  natural  result  of  negligence  in  delivering  it,  is  to 
"inflict  upon  the  mind  the  sorest  disappointment  and  sor- 
row," and  that  the  damages  "resulting  therefrom  consti- 
tute general  damages,  recoverable  under  a  general  aver- 
ment of  damage."  Emphasis  was  also  laid  upon  the  fact 
that  telegraph  companies  exercise  and  enjoy  special  fran- 
chises and  privileges  under  the  law,  which  ought  to  subject 

1  Chappell  v.  Ellis  (1898)  123  N.  C.  259,  31  S.  E.  709,  68  Am.  St.  R. 
822. 

2  Young  v.  Gormley  (1903)  120  la.  372,  94  N.  W.922,  and  cases  cited. 
In  McChesneyz/.  Wilson  (Mich.  1903)  93  N.  W.  627,  the  court  said:  "Our 
understanding  is  that  the  rule  in  this  state  limits  exemplary  damages  to  the 
aggravation  of  the  injury  to  feelings  which  arises  from  malice,  and  does  not 
permit  damages  for  the  purpose  of  punishment."  Gillespie  v.  Brooklyn 
Heights  Ry.  (1904)  178  N.  Y.  347,  70  N.  E.  857. 

3  So  Relle  v.  W.  U.  T.  Co.  (1881)  55  Tex.  308,  40  Am.  R.  805. 
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them  to  a  duty  of  care,  over  and  above  their  contract  obli- 
gation. A  breach  of  this  duty,  it  is  declared  by  most  courts 
which  have  followed  this  Texas  decision,  is  a  common  law 
tort,  subjecting  the  tort-feasor  to  at  least  nominal  damages; 
and,  when  the  message  is  such  as  fairly  to  apprise  him  of 
the  mental  suffering  which  will  naturally  follow  the  failure 
to  deliver  it,  damages  for  such  suffering  are  recoverable 
upon  the  same  principle  that  gives  them  in  cases  of  wrong- 
ful ejection  from  a  train,  or  false  imprisonment,  or  of  assault, 
unattended  with  actual  bodily  injury  or  pain.1 

Whether  the  message  does  fairly  apprise  the  telegraph 
company  that  mental  anguish  will  naturally  and  proximately 
follow  negligence  in  delivery,  is  often  a  troublesome  ques- 
tion.2 The  practical  difficulties  attendant  upon  answering 
it  have  led  some  courts  to  retreat  from  the  Texas  leadership, 
and  join  the  more  conservative  side.3  A  few  courts  permit 
a  recovery  for  mental  suffering,  only  when  the  conduct  of 
the  telegraph  company  is  wanton  or  grossly  negligent.4 

A  nice  question,  in  the  conflict  of  laws,  has  arisen  in  some 
of  these  cases.  In  the  state  where  the  telegram  is  received 
for  transmission,  the  law  does  not  allow  damages  for  mental 
anguish  ;  while  they  are  allowed  in  the  state  where  the 
message  is  deliverable.  If  the  failure  to  deliver  causes  the 
sender  mental  anguish,  and  he  sues  in  the  jurisdiction  where 
the  message  was  deliverable,  is  his  right  of  action  deter- 

1  Western  U.  T.  Co.  v.  Henderson  (1889)  89  Ala.  510;  Mentzer  v.  W. 
U.  T.  Co.  (1895)  93  la.  752,  62  N.  W.  1,  28  L.  R.  A.  72;  Chapman  v.  W. 
U.  T.  Co.  (1890)  90  Ky.  265,  13  S.  W.  880;  Graham  v.  W.  U.  T.  Co.  (1903) 
109  La.  1069,  34  So.  91;  Young  v.  W.  U.  T.  Co.  (1890)  107  N.  C.  384,  11 
S.  E.  1044,  9  L.  R.  A.  669,  22  Am.  St.  R.  883;  Wadsworth  v.  W.  U.  T. 
Co.  (1888)  86  Tenn.  695,  8  S.  W.  574,  6  Am.  S.  R.  864;  Stuart  v.  W.  U.  T. 
Co.  (1886)  66  Tex.  580,  18  S.  W.  351,  59  Am.  R.  623.  This  doctrine  has 
received  legislative  sanction  in  some  states,  see  Marsh  v.  W.  U.  T.  Co. 
(1902)  65  S.  C.  430, 43  S.  E.  953,  applying  the  statute  of  1901.  Sess.  L.  p.  693. 

2  In  W.  U.  T.  Co.  v.  Ayers  (1901)  131  Ala.  391;  31  So.  78 ;  90  Am.  S. 
R.  92,  a  message  calling  an  uncle  to  the  death  bed  of  a  nephew  was  not 
notice  that  damages  would  ensue  ;  while  in  W.  U.  T.  Co.  v.  Crocker  (1902) 
135  Ala.  492,  33  So.  45,  59  L.  R.  A.  398,  a  message  to  a  grandmother  was 
notice,  cf.  Robinson  v.  W.  U.  T.  Co.  (Ky.  1902)  68  S.  W.  656,  57  L.  R. 
A.  611;  message  related  to  sending  money;  mental  anguish  not  recover- 
able. 

3  W.  U.  T.  Co.  v.  Ferguson  (1901)  157  Ind.  64,  60  N.  E.  674,  54  L. 
R.  A.  846. 

4  W.  U.  T.  Co,  v.  Lawson  (1903)  66  Kan.  460,  72  Pac.  283  ;  Butler  v. 
W.  U.  T.  Co.  (1901)  62  S.  C.  223 ;  40  S.  E.  162,  and  see  W.  U.  T.  Co.  v. 
Seed  (1896)  115  Ala.  670,  22  So.  474. 
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mined  by  the  law  of  the  first  or  the  second  jurisdiction? 
The  law  of  the  latter  jurisdiction  has  been  held  to  govern, 
and  this  decision  seems  to  be  correct.1 

Texas  Doctrine  Generally  Rejected. 

The  weight  of  judicial  authority  is  opposed  to  the  Texas 
doctrine,  and  denies  a  recovery  of  damages  for  mental  an- 
guish only,  resulting  from  negligent  failure  to  deliver  a  tele- 
graphic message.  The  principal  reasons  assigned  for  this 
view  are  :  that  damages  for  mental  suffering  alone  were 
never  allowed  at  common  law  ;  that  such  damages  must  be 
uncertain,  indefinite  and  speculative,  and  open  "  into  a  field 
without  boundaries,"  and  that  "  the  mental  anguish  doctrine 
awards  damages  for  a  state  of  mind  that  is  not  at  all  de- 
pendent upon  or  measurable  by  a  cause  of  action,  existing 
outside  the  mental  contemplation  of  the  plaintiff,  and  prov- 
able by  evidence  of  both  parties."2 

The  extreme,  to  which  the  Texas  doctrine  carries  a 
court  that  once  gets  fairly  astride  of  it,  is  shown  by  two 
recent  cases  in  North    Carolina.3     Dr.  Green,  of  Weldon, 

1  Gray  v.  W.  U.  T.  Co.  (1901)  108  Tenn.  39;  64  S.  W.  1063;  56  L.  R. 
A.  301,  and  valuable  note  on  the  topic,  cf.  W.  U.  T.  Co.  v.  Waller  (1903) 
96  Tex.  589,  74  S.W.  751,  holding  that  such  damages  are  recoverable  in  the 
state  from  which  the  message  was  sent,  although  the  law  of  the  state  in 
which  the  message  was  deliverable  did  not  allow  them. 

2  Peay  v.  W.  U.  T.  Co.  (1898)  64  Ark.  538,  43  S.  W.  965,  39  L.  R. 
A.  463;  Russell  v.  W.  U.  T.  Co.  (1884)  3  Dak.  315,  19  N.  W.  408;  In- 
ternal O.  T.  Co.  v.  Saunders  (1893)  32  Fla.  434,  14  So.  148,  21  L.  R.  A. 
810;  Chapman  v.  W.  U.  T.  Co.  (1892)  88  Ga.  763,  15  S.  E.  901,  30  Am. 
St.  R.  183,  17  L.  R.  A.  430,  W.  U.  T.  Co.  v.  Ferguson  (1901)  157  Ind.  64, 
60  N.  E.  674,  54  L.  R.  A.  846;  overruling  Reese  v.  W.  U.  T.  Co.  (1889) 
123  Ind.  294,    24  N.  E.  163,   7  L.  R.  A.  583;    Francis  v.  W.  U.  T.  Co. 

(1894)  58  Minn.  252,  59  N.  W.  1078,  49  Am,  St.  R.  507,  25  L.  R.  A.  406; 
W.  U.  T.  Co.  v.  Rogers  (1 891)  68  Miss.  748,  9  So.  823,  13  L.  R.  A.  859,  and 
note,  24  Am.  St.  R.  300;  Connell  v.  W.  U.  T.  Co.  (1893)  116  Mo.  34,  22 
S.  W.  345.  20  L.  R.  A.  172,   38  Am.  St.  R.  575 ;   Morton  v.  W.  U.  T.  Co. 

(1895)  53  Ohio  St.  431,  41  N.  E.  689,  32  L.  R.  A.  735,  53  Am.  St.  R. 
648  ;Butner  v.  W.  U.  T.  Co.  (1894)  2  Okl.  234,  37  Pac.  1087,  Connelly  v. 
W.  U.  T.  Co  (1902)  100  Va.  51,  40  S.  E.  618,  56  L.  R.  A.  663;  Davis  v. 
W.  U.  T.  Co.  (1899)  46  W.  Va.  48,  32  S.  E.  1026;  Summerfield  v.  W.  U. 
T.  Co.  (1894)  87  Wis.  i,  57  N.  W.  973,  41  Am.  St.  R.  17,  W.  U.  T.  Co. 
v.  Wood  (1893)  57  Fed.  471,  13  U.  S.  App,  317,  6  C.  C.  A.  432,  21  L.  R. 
A.  706;  Stansel  v.  W.  U.  T.  Co.  (1900)  107  Fed.  668  ;  Western  U.  T.  Co. 
v.  Sklar  (1903)  126  Fed.  295,  a  case  containing  a  valuable  collection  of 
authorities  on  this  topic. 

3  Green  v.  Western  Union  Tel.  Co.  (1904)  49  S.  E.  165,  with  extensive 
resume  of  recent  cases,  for  and  against  the  Texas  doctrine;  Green  v. 
Western  U.  T.  Co.  (1904)  49  S.  E.  171.  See  Barnes  v.  West.  U.  T.  Co. 
(Nev.  1904)  76  Pac.  931,  65  L.  R.  A.  666,  holding  that  "  damages  are  recov- 
erable for  mental  suffering  caused  by  a  tort,  whether  in  connection  with 
physical  suffering  or  not." 
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N.  C,  telegraphed  to  a  friend  in  Columbia,  S.  C,  that  his 
daughter  would  reach  Columbia  about  midnight,  and  ask- 
ing the  friend  to  meet  her.  Through  the  negligence  of  the 
telegraph  company's  agent,  at  Columbia,  the  message  was 
not  delivered.  Accordingly,  no  one  met  the  daughter. 
The  conductor  of  the  train  put  her  in  charge  of  the  colored 
matron  at  the  Columbia  station,  who  secured  a  hack,  and 
after  some  delay  the  daughter,  a  girl  of  sixteen,  was  driven 
to  the  friend's  residence.  The  daughter  sued  the  telegraph 
company  for  the  mental  anguish  which  she  suffered,  in  con- 
sequence of  its  negligent  failure  to  deliver  the  telegram.  The 
father  also  sued  for  the  mental  anguish,  which  he  suffered, 
when  told  by  the  company's  agent,  the  next  day,  that  the 
message  had  not  been  delivered.  The  company  demurred 
to  each  complaint,  and  the  trial  judges  sustained  the  de- 
murrer in  each  case.  On  appeal  however,  the  Supreme  Court 
reversed  the  decisions,  and  held  that  each  complaint  stated 
a  cause  of  action.  It  declared  that  the  negligent  failure  of 
the  company  to  deliver  the  message  was  a  breach  of  a  duty, 
imposed  upon  it  by  law,  and  that  the  mental  anguish  of  each 
plaintiff  was  the  direct  result  of  the  defendant's  breach  of 
legal  duty.1  To  what  degree  either  plaintiff  suffered,  and 
"  whether  a  person  of  reasonable  firmness  should  have  suf- 
fered at  all,  under  the  circumstances,"  the  court  said  "are 
questions  for  the  jury."  But  the  court  was  probably  aware, 
that  the  jury  ordinarily  answers  such  questions  against  the 
company. 

In  North  Carolina,  the  "  undoubted  rule,"  stated  in  the 
early  part  of  this  article,  will  not  apply  to  actions  against 
telegraph  companies,  if  the  doctrine  of  the  cases,  last 
referred  to,  is  maintained. 

Francis  M.  Burdick. 

*Atp.  170 the  court  said,  "When  we  remember  that  this  doctrine,  of 
mental  anguish  in  telegraph  cases,  is  of  recent  origin,  having  theretofore 
been  deemed  contrary  to  the  principles  of  the  common  law,  and  has  made 
progress  in  opposition  to  the  preconceived  ideas  of  courts  and  juries,  it 
seems  that  it  must  possess  much  inherent  strength  and  merit." 


EXPANSION  OF  CONSTITUTIONAL  POWERS 
BY  INTERPRETATION.1 

What  explanation  or  apology  is  to  be  offered  for  under- 
taking to  talk  to  lawyers  of  the  Constitution  of  the  United 
States  and  its  interpretation?  Is  this  a  legal  subject,  or  a 
political  subject?  Is  it  a  subject  that  lies  at  the  very 
foundation  of  all  our  law,  and  order,  and  justice,  and  with 
which  as  an  initial  necessity  every  student  must  have  made 
himself  familiar  before  receiving  the  sheepskin  that  evi- 
dences his  right  to  set  himself  as  a  guide  to  the  unwary 
and  inexperienced  ;  or,  on  the  other  hand,  does  it  concern 
only  those  who  are  privileged  to  govern  the  country,  so 
that  it  may  be  safely  put  aside  and  left  out  of  present  con- 
sideration by  the  profession  whose  daily  task  is  mainly 
confined  to  unravelling  and  smoothing  out  the  differences 
and  controversies  between  private  citizens,  and  enforcing 
the  respect  of  private  rights?  It  is,  however,  in  neither  of 
these  categories.  Admission  to  the  Bar  may  unfortunately 
be  had,  with  the  faintest  modicum  of  acquaintance  with  the 
instrument  upon  whose  sound  interpretation  the  growth  of 
this  powerful  and  unique  Federation  rests,  and  though  the 
subject  is  largely  political,  it  concerns  so  closely  and  so 
widely  the  questions  of  individual  rights  that  it  is  not  pos- 
sible to  set  it  aside  or  leave  it  out  of  an  ever  present  con- 
sideration ;  and  it  behooves  all  members  of  the  profession 
to  be  abreast  of  the  judicial  work  which  is  unceasingly 
remodelling  and  altering  the  familiar  features  of  this  un- 
rivalled charter. 

A  recent  distinguished  member  of  the  Department  of 
Justice  who  has  come  to  practice  his  profession  among  us, 
told  a  body  of  assembled  merchants  some  time  ago  that  the 
Supreme  Court  was  a  perpetual  convention  for  the  amend- 
ment of  the  Constitution.  If  this  be  so,  and  for  the  moment 
I  am  not  disposed  to  question  it,  then  we  may  well  give 
heed  to  the  statement  of  the  late  Lord  Chief  Justice  Rus- 
sell, who  called  attention  to  the  peculiar  opportunities  of 
the  American  Bar  whose  members  alone  have  the  privilege 
of  a  formative  influence  upon  the  constitutional  framework 
of  their  government.     As  indicating  the  importance  of  such 

1  Address  delivered  before  the  Dwight  Alumni  Association,  New  York. 
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opportunity  at  the  present  moment  it  is  germain  to  cite  a 
remark  reported  to  have  been  made  by  Mr.  Justice  Harlan 
of  the  Supreme  Court  at  the  Columbian  University  Law 
School  at  Washington : 

"  Let  us  hope  that  this  great  instrument  which  has  served  so  well, 
will  weather  the  storms  which  the  ambitions  of  certain  men  are  creating, 
in  an  effort  to  make  this  country  a  World  Power." 

The  earliest  doubts  as  to  the  powers  conferred,  and  the 
earliest  attempts  to  embody  the  gift  of  these  powers  in 
language  which  should  disguise,  instead  of  revealing,  their 
ultimate  possibilities  may  be  traced  to  the  discussions  in 
the  convention  that  framed  the  Constitution.  I  will  con- 
tent myself  with  one  pregnant  illustration. 

The  First  Article  of  the  Constitution  contains  the  grant 
of  legislative  powers,  provides  for  the  organization  of  "  a 
Congress  of  the  United  States"  and  defines  the  powers  of 
that  Congress  with  minuteness  arid  certainty.  The  Fourth 
Article  has  for  its  purpose  to  define  the  status  and  the 
rights  of  States  and  of  the  citizens  of  each  State,  and  in  this 
connection  to  provide  for  the  admission  of  new  States;  at 
the  time  there  had  been  pending  a  controversy  as  to  the 
ownership  of  vast  tracts  included  in  the  relinquishment  of 
sovereignty,  "  proprietary  and  territorial  rights  "  made  by 
Great  Britain  in  the  Treaty  of  1783  ;  this  territory  was 
claimed  by  several  of  the  States  under  the  colonial  grants 
to  the  respective  Colonies ;  the  dispute  had  been  in  large 
part  settled  by  the  surrender  of  the  claims  of  various  States, 
to  the  Federal  Government,  under  the  conditions  of  the 
famous  Northwest  Ordinance,  but  the  dispute  was  still 
alive  as  to  a  vast  portion  of  such  territory  to  which  claim 
was  laid  by  the  Federal  Government  and  by  various  States. 
Provision  had  to  be  made  for  the  territory  already  surren- 
dered by  the  States  and  for  the  reservation  of  outstanding 
claims  as  to  the  remainder,  and  it  was  accordingly  provided 
in  this  Article,  designed  to  define  the  rights  and  privileges 
of  States,  that 

"  The  Congress  shall  have  power  to  dispose  of,  and  make  all  needful 
rules  and  regulations  respecting  the  Territory  or  other  property  belonging 
to  the  United  States;  and  nothing  in  this  Constitution  shall  be  so  construed 
as  to  prejudice  any  claims  of  the  United  States  or  of  any  particular  State."1 

1  Art.  10,  Sec.  3,  Subd.  2. 


EXPANSION  OF  CONSTITUTIONAL  POWERS.     195 

This  language  seems  plain  enough  as  we  read  it  now, 
without  any  other  purpose  than  to  understand  it,  not  seek- 
ing to  find  in  it  the  support  of  some  preconceived  theory, 
or  by  its  aid  to  overturn  some  claim  which  threatens  the 
subversion  of  sectional  relations,  and  yet  when,  fifteen  years 
later,  the  acquisition  of  Louisiana  made  vital  the  question 
of  the  civil  and  political  rights  of  its  inhabitants,  Gouv- 
erneur  Morris,  the  draftsman  of  that  section,  in  a  letter  to 
Henry  Livingston,  gave  this  account  of  its  covert  inten- 
tion : 

"  I  always  thought  that  when  we  would  acquire  Canada  and  Louisiana 
it  would  be  proper  to  govern  them  as  provinces  and  allow  them  no  voice  in 
our  councils.  In  wording  the  third  section  of  the  Fourth  Article  I  went  as 
far  as  circumstances  would  permit  to  establish  the  exclusion.  Candor 
obliges  me.  to  add  my  belief  that  had  it  been  more  pointedly  expressed  a 
strong  opposition  would  have  been  made." 

Twenty-five  years  later,  the  Supreme  Court  in  American 
Insurance  Co.  v.  Canter,  sustaining  the  jurisdiction  of 
territorial  courts  erected  in  Florida  by  Congressional 
action,  without  reference  to  the  provisions  of  the  Judiciary 
article,  gave  additional  force  to  this  expansive  interpreta- 
tion of  an  occult  purpose,  by  holding  that  until  Florida 
became  a  State  it  continued  "to  be  a  territory  of  the 
United  States  governed  by  virtue  of  that  clause  in  the  Con- 
stitution, which  empowers  Congress  to  make  all  needful 
rules  and  regulations  respecting  the  territory  of  other 
property  belonging  to  the  United  States.''1 

The  Court  was  apparently  unwilling  to  rest  the  power 
altogether  upon  the  clause  under  consideration  and  added  : 

"  Perhaps  the  power  of  governing  a  territory  belonging  to  the  United 
States,  which  has  not,  by  becoming  a  State,  acquired  the  means  of  self- 
government,  may  result  necessarily  from  the  fact  that  it  is  not  within  the 
jurisdiction  of  any  particular  State,  and  is  within  the  power  and  jurisdic- 
tion of  the  United  States.  The  right  to  govern  may  be  the  inevitable  con- 
sequence of  the  right  to  acquire  territory.  Whichever  may  -be  the  source 
whence  the  power  is  derived,  the  possession  of  it  is  unquestioned." 

Notwithstanding  this  reservation,  the  seed  was  sown. 
But  to  return  to  Gouverneur  Morris'  candid  statement  of 
the  cautious  methods  used  in  the  framing  of  the  section  in 
question,  and  the  use  for  which  this  statement  was  elicited. 
1(i828)  i  Pet.  si i. 
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When  Jefferson  in  his  wise  anxiety  to  secure  the  free 
navigation  of  the  Mississippi  began  his  negotiations  to  ac- 
quire New  Orleans,  he  was  finally  met  by  a  sudden  pro- 
posal from  Bonaparte,  then  First  Consul,  for  the  cession  of 
the  entire  territory  of  Louisiana,  coupled,  however,  with  the 
condition  that  such  territory  should  be  admitted  into  the 
Union, — that  its  inhabitants  should,  according  to  the  prin- 
ciples of  the  Constitution,  be  endowed  with  all  the  rights 
of  citizens. 

Jefferson  was  fully  alive  to  the  incalculable  importance  of 
the  acquisition  ;  he  never  doubted  the  right  of  the  United 
States  to  acquire  territory  under  its  inherent  rights  of  sov- 
ereignty and  the  power  to  make  treaties,  and  he  had  accord- 
ingly opened  the  negotiations;,  for  the  acquisition  of  the 
port  of  New  Orleans  which  should  command  the  mouth  of 
the  Mississippi;  but  he  was  satisfied  that  under  the  Con- 
stitution, Congress  could  only  admit  new  States  from  the 
territory  already  under  the  jurisdiction  of  the  government, 
and  that  compliance  with  the  terms  of  the  treaty,  which  the 
commissioners  had  signed,  was  impossible  without  usurpa- 
tion of  power  or  an  amendment  of  the  Constitution.  He 
felt  the  value  of  the  acquisition  and  dreaded  to  reopen  the 
treaty  and  endanger  that  result ;  he  valued  a  strict  construc- 
tion of  the  Constitution  and  dreaded  any  strained  interpre- 
tation to  cover  and  encourage  assumption  of  powers  which 
had  not  been  clearly  conferred. 

Jefferson  writes  to  Breckenridge  on  the  12th  of  August, 
1803: 

"This  treaty  must,  of  course,  be  laid  before  both  Houses,  because 
both  have  important  functions  to  exercise  respecting  it.  They,  I  presume 
will  see  their  duty  to  their  country  in  ratifying  and  paying  for  it,  so  as  to 
secure  a  good  which  would  otherwise  probably  be  never  again  in  their 
power.  But  I  suppose  they  must  then  appeal  to  the  nation  for  an  addi- 
tional article  to  the  Constitution  approving  and  confirming  an  act  which 
the  nation  had  not  previously  authorized." 

And  to  Gallatin  he  wrote : 

"  There  is  no  constitutional  difficulty  as  to  the  acquisition  of  territory 
and  whether  when  acquired  it  may  be  taken  into  the  Union  by  the  Consti- 
tution as  it  now  stands  will  become  a  question  of  expediency.     I  think  it 
will  be  safer  not  to  permit  the  enlargement  of  the  Union  but  by  amend- 
ment of  the  Constitution." 
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And  to  William  Dunbar  he  writes  that  Congress  "  will  be 
obliged  to  ask  from  the  people  an  amendment  of  the  Con- 
stitution authorizing  their  receiving  the  province  into  the 
Union  and  providing  for  its  government,  and  limitations  of 
power  which  shall  be  given  by  that  amendment  will  be 
unalterable  but  by  the  same  authority." 

When  his  friend  Nicholas  wrote  him  that  he  found  the 
power  under  the  Constitution  as  broad  as  it  could  well  be 
made,  Jefferson  replied : 

"  I  am  aware  of  the  force  of  the  observations  you  make  on  the  power 
given  by  the  Constitution  to  Congress  to  admit  new  States  into  the  Union 
without  restraining  the  subject  to  the  territory  then  constituting  the  United 
States.  But  when  I  consider  that  the  limits  of  the  United  States  are  pre- 
cisely fixed  by  the  treaty  of  1783,  that  the  Constitution  expressly  declares 
itself  to  be  m^de  for  the  United  States,  I  cannot  help  believing  that  the  in- 
tention was  to  permit  Congress  to  admit  into  the  Union  new  States  which 
should  be  formed  out  of  the  territory  for  which  and  under  whose  authority 
alone  they  were  then  acting.  *  *  *  When  an  instrument  admits  two 
constructions,  the  one  safe,  the  other  dangerous,  the  one  precise,  the  other 
indefinite,  I  prefer  that  which  is  safe  and  precise.  I  had  rather  ask  an  en- 
largement of  power  from  the  nation  where  it  is  found  necessary,  than  to 
assume  it  by  a  construction  which  would  make  our  powers  boundless.  Our 
peculiar  security  is  in  the  possession  of  a  written  Constitution.  Let  us  not 
make  it  a  blank  paper  by  construction." 

He  took  advice  of  Gallatin,  Levi  Lincoln,  Dunbar  and 
Breckenridge ;  he  drafted  two  proposals  of  amendment  to 
the  Constitution,  and  finally  yielded  to  the  advice  of  his 
counsellors,  repeating  to  the  last  his  dread  of  the  broad 
construction  which  the  magnitude  of  the  prize  and  the 
manifest  honesty  of  purpose  in  the  transaction  were  cover- 
ing. 

He  writes  to  Breckenridge  : 

"  The  legislature,  in  casting  behind  them  metaphysical  subtleties  and 
risking  themselves  like  faithful  servants,  must  ratify  (the  treaty)  and  pay 
for  it  and  throw  themselves  on  their  country  for  doing  for  them  unauthor- 
ized what  we  know  they  would  have  done  for  themselves  had  they  been  in 
a  situation  to  do  it.  *  *  *  But  we  shall  not  be  disavowed  by  the  na- 
tion and  their  act  of  indemnity  will  confirm  and  not  weaken  the  Constitu- 
tion, by  more  strongly  marking  out  its  lines." 

And  his  last  word  to  Nicholas  was  this  : 

"  I  confess,  then,  I  think  it  important,  in  the  present  case,  to  set  an 
example  against  broad  construction,  by  appealing  for  new  power  to  the 
people.  If,  however,  our  friends  think  differently,  certainly  I  shall  acqui- 
esce with  satisfaction,  confident  that  the  good  sense  of  our  country  will 
correct  the  evil  of  construction  when  it  shall  produce  ill  effects." 
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Twenty-five  years  later,  as  we  have  seen,  Jefferson's 
great  Federalist  antagonist,  speaking  for  the  Supreme 
Court,  partly  set  his  doubts  at  rest  by  the  decision  in  Amer- 
ican Insurance  Co.  v.  Canter. 

Another  seed  of  the  bamboo  tree  of  expansive  interpre- 
tation which  was  laid  in  the  Convention  was  the  provision 
in  reference  to  the  imposition  of  direct  taxes.  Article  I» 
Sec.  2,  treating  of  the  membership  of  the  House  of  Repre- 
sentatives, provides  that  "  Representatives  and  direct  taxes 
shall  be  apportioned  among  the  several  States,  according 
to  their  respective  numbers,"  while  Sec.  9  of  the  same  arti- 
cle, treating  of  the  limitations  on  Congress,  provides  that : 
"  No  capitation  or  other  direct  tax  shall  be  laid  unless  in 
proportion  to  the  census,"  &c. 

The  Constitution  was  yet  in  its  infancy,  one  of  the  mem- 
bers of  the  Convention  was  on  the  bench,  Hamilton  at  the 
Bar,  and  Madison  a  philosophic  onlooker.  A  tax  on  car- 
riages had  been  imposed  by  Congress  without  regard  to 
the  rule  of  apportionment.  Madison  opposed  its  passage 
as  being  contrary  to  the  constitutional  rule,  which  required 
such  a  direct  tax  to  be  apportioned.  The  legality  of  the 
tax  being  questioned,  it  came  before  the  Court  in  Hylton 
v.  United  States,1  where  Hamilton  maintained  that  it  was 
not  a  direct  tax,  and  was  sustained  by  the  Court,  upon  the 
assumption  that  the  only  taxes  intended  by  the  Convention 
to  be  included  in  the  term  "  direct,"  were  capitation  taxes 
and  taxes  on  land.  If  this  was  the  intention,  it  is  a  subject 
of  reasonable  and  unsatisfied  conjecture  as  to  why  the  Con- 
vention did  not  adopt  so  ready  a  phraseology  as  "capita- 
tion taxes  and  taxes  on  land  "  instead  of  adopting  a  phrase 
which  so  early  afforded  an  opportunity  of  judicial  enlarge- 
ment of  the  constitutional  meaning.  This  seed  grew,  blos- 
somed and  bore  fruit  until,  a  century  later,  under  its  influ- 
ence Congress  passed  the  Income  Tax  Act  of  1894,  which 
in  the  Income  Tax  cases,2  was,  after  two  hearings,  held  void, 
not  only  as  imposing  a  direct  tax  by  taxing  income  on 
lands,  but  as  imposing  a  direct  tax,  by  taxing  the  income  of 
personalty. 

1  (l796)  3  Dall.  171. 

2  Pollock  v.  Farmers'  Loan  &  Trust  Co.  (1895)  157  U.  S.  429;  158 
U.  S.  601. 
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In  the  meantime  the  Veazie  Bank  case1  had  come  before 
the  Court  in  which  the  power  ot  taxation  was  upheld, — not 
to  raise  money  for  the  general  welfare, — but  to  extinguish 
the  exercise  of  an  admitted  power  of  the  States  in  the  crea- 
tion of  Banks.  There,  in  the  effort  to  sustain  the  tax  and  to 
confine  the  term  direct  tax  to  capitation  and  realty,  the 
Court  was  brought  face  to  face  with  two  Acts  of  Congress 
including  in  the  embrace  of  a  direct  tax  a  tax  on  negro- 
slaves. 

The  first  of  these  Acts  (1798)  fixed  a  tax  of  50^  a  head  on 
slaves,  and  Mr.  Chief  Justice  Chase  found  that  in  that  Act 
the  slaves  were  subjected  to  a  capitation  tax,  in  this  way 
holding  the  term  "direct  tax''  to  be  applicable  only  to 
capitation  and  realty.  But  in  the  subsequent  acts  of  1815 
and  1 8 16  slaves  were  again  made  the  subject  of  a  direct  tax 
and  this  time  not  at  50^  a  head  but  according  to  valuation 
by  assessment.  Here  we  will  see  that  the  law  did  not  con- 
sider them  as  persons  but  graded  the  tax  upon  them  accord- 
ing to  their  value,  very  clearly,  even  very  grossly  qualifying 
them  as  property.  But  this  was  disposed  of  by  Mr.  Chief 
Justice  Chase  in  the  statement  that  it  was  plain  that  in  these 
latter  statutes  the  slaves  were  taxed  as  realty.  There  is 
nothing  to  show  that  the  nature  or  the  legal  status  of  the 
slave  had  changed  from  1798  to  1815,  and  it  is  difficult  to 
find  the  ground  for  thus  shifting  these  unfortunates  from 
the  status  of  persons,  the  proper  subjects  of  a  capitation  tax, 
to  realty,  especially  as  the  acts  of  Congress  in  question 
provided  for  a  direct  tax  upon  realty  and  in  addition  upon 
slaves. 

This  is  one  of  the  fruits, — and  one  of  the  necessities, — of 
expansion  of  power  by  interpretation. 

These  fruits  are  emphasized  in  some  of  the  dissenting 
opinions  in  the  Income  Tax  Case: 

"  I  cannot  resist  the  conviction  that  its  opinion  and  decree  in  this  case 
virtually  annuls  its  previous  decisions  in  regard  to  the  powers  of  Congress 
on  the  subject  of  taxation,  and  is  therefore  fraught  with  danger  to  the  court, 
to  each  and  every  citizen,  and  to  the  republic.  *  *  *  There  is  no  great, 
principle  of  our  constitutional  law  *  *  *  which  has  not  been  ultimately 
defined  by  the  adjudications  of  this  court  after  long  and  earnest  struggle. 
If  we  are  to  go  back  to  the  original  sources  of  our  political  system,  or  are 

1  Veazie  Bank  v.  Fenno  (1869)  8  Wall.  533. 


200  COLUMBIA  LAW  REVIEW. 

to  appeal  to  the  writings  of  the  economists  in  order  to  unsettle  all  these 
great  principles,  everything  is  lost  and  nothing  saved  to  the  people.  The 
rights  of  every  individual  are  guaranteed  by  the  safeguards  which  have  been 
thrown  around  them  by  our  adjudication.  If  these  are  to  be  assailed  and 
overthrown,  the  rights  of  property,  so  far  as  the  Federal  Constitution  is 
concerned,  are  of  little  worth."    White,  J. 

"  The  decree  now  passed  dislocates — principally,  for  reasons  of  an 
economic  nature — a  sovereign  power  expressly  granted  to  the  general  gov- 
ernment and  long  recognized  and  fully  established  by  judicial  decisions  and 
legislative  actions.  It  so  interprets  constitutional  provisions,  originally  de- 
signed to  protect  the  slave  property  against  oppressive  taxation,  as  to  give 
privileges  and  immunities  never  contemplated  by  the  founders  of  the 
government."    Harlan,  J. 

"  By  resuscitating  an  argument  that  was  exploded  in  the  Hylton  case 
and  has  lain  practically  dormant  for  a  hundred  years,  it  is  made  to  do  duty 
in  nullifying,  not  this  law  alone,  but  every  similar  law  that  is  not  based  upon 
an  impossible  theory  of  apportionment.     *     *     * 

"  As  I  cannot  escape  the  conviction  that  the  decision  of  the  court  in 
this  great  case  is  fraught  with  immeasurable  danger  to  the  future  of  the 
country,  and  that  it  approaches  the  proportions  of  a  national  calamity,  I 
feel  it  a  duty  to  enter  my  protest  against  it."     Brown,  J, 

"  It  is  greatly  to  be  deplored  that,  after  more  than  one  hundred  years 
of  our  national  existence,  *  *  *  this  court  should  consider  itself  com- 
pelled to  go  back  to  a  long  repudiated  and  rejected  theory  of  the  Constitu- 
tion, by  which  the  government  is  deprived  of  an  inherent  attribute  of  its 
being,  a  necessary  power  of  taxation."     White,  J. 

Thus  we  have  seen  that  the  germ  of  expansion  of  con- 
stitutional powers  by  judicial  interpretation  is  to  be  found 
in  the  proceedings  of  the  convention  which  framed  the 
Constitution.  We  have  purposely  ambiguous  language 
used  in  the  Territorial  Rules  and  Regulations  Clause  and 
we  have  in  the  clause  on  taxation  the  use  of  a  phrase  as  to 
which  the  question  was  asked  in  the  Convention  ;  "  What 
are  direct  taxes  ?"  A  question  which  remained  unanswered  ; 
a  phrase  as  to  the  limits  and  meaning  of  which  there  was 
evident  disaccord,  and  to  this  day  it  is  contended  by  some 
judges  that  the  meaning  was  well  understood,  and  by  others 
that  it  was  uncertain. 

The  nature  of  the  Constitution  itself  of  necessity  opened 
the  door  to  a  very  broad  exercise  of  such  an  interpretation 
as  should  serve  to  sustain,  and  vitalize  and  enlarge  govern- 
mental powers,  rather  than  any  narrow  construction  tend- 
ing to  curtail  authority. 
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While  the  Constitution  was  under  scrutiny  in  the  various 
States  whose  assent  was  requisite  to  its  promulgation,  the 
dread  of  usurpation  of  authority  was  an  element  of  peril  as 
to  its  fate,  and  during  that  interim  all  that  wisdom,  knowl- 
edge and  strong  conviction  could  bring  to  bear  on  the 
States  by  way  of  argument  was  presented  in  the  letters  of 
Madison,  Hamilton  and  Jay,  since  gathered  together  and 
known  as  the  Federalist.  As  early  after  the  adoption  of 
the  Constitution  as  1791,  the  question  arose  upon  Hamil- 
ton's project  for  a  United  States  Bank  and  in  defence  of 
such  a  charter,  answering  the  arguments  of  Jefferson  and 
Randolph,  Hamilton  laid  down  the  rule  of  implied  powers 
afterwards  adopted  by  Chief  Justice  Marshall. 

To  this  I  will  recur  shortly,  stopping  for  a  moment  to 
show  that  the  nature  of  the  Constitution  itself  was  such  as 
to  require  latitude  of  interpretation.  It  was  but  a  frame- 
work of  governmental  timbers,  leaving  the  inner  construc- 
tion to  be  completed  in  actual  experience  under  the  ulti- 
mate supervisory  check  of  the  Supreme  Court.  Here  at 
the  outset  is  a  vast  area  within  which  contraction  and  ex- 
pansion can  operate  in  sufficient  freedom,  without  venturing 
outside  of  the  boundary  so  rigorously  fixed  by  the  framers 
to  the  operations  and  powers  of  the  central  government. 

"  A  Constitution,"  says  Chief  Justice  Marshall,  "  to  contain  an  accu- 
rate detail  of  all  the  subdivisions  of  which  its  great  powers  will  admit,  and 
of  all  the  means  by  which  they  may  be  carried  into  execution,  would  par- 
take of  the  prolixity  of  a  legal  code,  and  could  scarcely  be  embraced  by 
the  human  mind.  It  would,  probably,  never  be  understood  by  the  public. 
Its  nature,  therefore,  requires,  that  only  its  great  outlines  should  be  marked, 
its  important  objects  designated,  and  the  minor  ingredients  which  compose 
those  objects,  be  deduced  from  the  nature  of  the  objects  themselves.  That 
this  idea  was  entertained  by  the  framers  of  the  American  constitution,  is 
not  only  to  be  inferred  from  the  nature  of  the  instrument,  but  from  the 
language.  Why  else  were  some  of  the  limitations,  found  in  the  9th  section 
of  the  1st  article,  introduced  ?  It  is  also,  in  some  degree,  warranted  by 
their  having  omitted  to  use  any  restrictive  term  which  might  prevent  its 
receiving  a  fair  and  just  interpretation.  In  considering  this  question,  then 
we  must  never  forget  that  it  is  a  Constitution  we  are  expounding."1 

The  "  great  outlines  "  therefore  and  the  designation  of 
the  "  important  objects  "  are  the  guides  to  and  the  restraints 
upon  interpretation. 

1  McCulloch  v.  Maryland  (18 18)  4  Wheat.  316,  407. 
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Hamilton's  argument  in  favor  of  the  power  of  Congress 
to  incorporate  a  bank,  although  no  such  specific  power  was 
enumerated  in  the  Constitution  rested  upon  the  right  of  the 
government  to  provide  the  best  means  to  carry  out  the 
powers  admittedly  conferred,  and  admirably  states  the 
extent  and  the  limitations  of  the  rule  of  construction. 

"  Difficulties  on  this  point,"  he  says,  "  are  inherent  in  the  nature  of  the 
Federal  Constitution  ;  there  will  be  cases  clearly  within  the  power  of  the 
national  government ;  others,  clearly  without  its  powers ;  and  a  third 
class,  which  will  leave  room  for  controversy  and  difference  of  opinion, 
and  concerning  which  a  reasonable  latitude  of  judgment  must  be  allowed." 

How  shall  that  third  class  be  defined  and  limited?  That 
question  is  as  much  alive  to-day  as  when  Hamilton  sug- 
gested it  and  suggested  the  answer.  The  doctrine  he  con- 
tended for,  he  adds  : 

"  Does  not  affirm  that  the  national  government  is  sovereign  in  all  re- 
spects, but  that  it  is  sovereign  to  a  certain  extent ;  that  is  to  the  extent  of 
the  objects  of  its  specified  powers.  Every  power  vested  in  a  government 
is  in  its  nature  sovereign,  and  includes,  by  force  of  the  term,  a  right  to 
employ  all  the  means  requisite  and  fairly  applicable  to  the  attainment  of 
the  ends  of  such  power,  and  which  are  not  precluded  by  restrictions  and 
exceptions  specified  in  the  Constitution  or  not  immoral,  or  not  contrary  to 
the  essential  ends  of  political  society. 

"  All  government  is  a  delegation  of  power.  But  how  much  is  dele- 
gated in  each  case,  is  a  question  of  fact  to  be  made  out  by  fair  reasoning 
and  construction,  upon  the  particular  provisions  of  the  Constitution. 

"  It  is  not  denied  that  there  are  implied  as  well  as  express  powers  and 
that  the  former  are  as  effectually  delegated  as  the  latter.  *  *  * 
Then  it  follows  that  the  only  question  is  in  every  case,  whether  the  means 
to  be  employed  has  a  natural  relation  to  any  of  the  acknowledged  ob- 
jects or  lawful  ends  of  government.     *    *    * 

"To  this  mode  of  reasoning  respecting  the  right  of  employing  all  the 
means  requisite  to  the  execution  of  the  specified  powers  of  the  govern- 
ment, it  is  objected  that  none  but  necessary  and  proper  means  are  to  be 
employed.  *  *  *  Necessary  often  means  no  more  than  needful,  re- 
quisite, incidental,  useful  or  conducive  to  *  *  *.  The  whole  turn  of 
the  clause  containing  it  (the  term)  indicates  that  it  was  the  intent  of  the 
Convention,  by  that  clause,  to  give  a  liberal  latitude  to  the'exercise  of  the 
specified  powers.  The  expressions  have  peculiar  comprehensiveness^ 
*    *    * 

"  To  be  necessary  is  to  be  incidental  and  may  be  denominated  the 
natural  means  of  executing  a  power.     *    *    * 

"  The  doctrine  of  implied  powers  is  equivalent  to  the  proposition  that 
the  government,  as  to  its  specified  powers  and  objects,  has  plenary  and 
sovereign  authority,  in  some  cases  paramount  to  the  States ;  in  others,  co- 
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ordinate  with  it.  For  such  is  the  plain  import  of  the  declaration  that  it 
may  pass  all  laws  necessary  and  proper  to  carry  into  execution  those 
powers.  The  doctrine  *  *  *  leaves  a  criterion  of  what  is  constitu- 
tional and  what  is  not  so.  This  criterion  is  the  end,  to  which  the  measure 
relates  as  a  mean.  If  the  end  be  clearly  comprehended  within  any  of  the 
specified  powers,  and  if  the  measure  have  an  obvious  relation  to  that  end 
and  is  not  forbidden  by  any  particular  provision  of  the  Constitution,  it  may 
safely  be  deemed  to  come  within  the  compass  o(  the  national  authority." 

The  value  of  this  exposition  is  enhanced  if,  in  immediate 
connection  with  it,  we  read  the  few  sections  of  the  Consti- 
tution upon  which  the  controversies  turn,  and  the  opinions 
of  Chief  Justice  Marshall  a  quarter  of  a  century  later  and 
note  how  absolutely  he  followed  the  great  Federalist 
leader. 

These  are  the  constitutional  provisions  : 

"Art.  I,  §  VIII,  Subd.  18.  To  make  all  laws  which  shall  be  necessary 
and  proper  for  carrying  into  execution  the  foregoing  powers  vested  by  this 
Constitution  in  the  Government  of  the  United  States  or  in  any  Department 
or  Officer  thereof. 

"Art.  X,  Amndt.  All  powers  not  delegated  to  the  United  States  by 
the  Constitution,  nor  prohibited  by  it  to  the  States,  are  reserved  to  the 
States,  or  to  the  people. 

"  Art.  IX,  Amndt.  The  enumeration  in  the  Constitution  of  certain 
rights  shall  not  be  construed  to  deny  or  disparage  others  retained  by  the 
people." 

"  This  government  is  acknowledged  by  all  to  be  one  of  enumerated 
powers.  The  principle,  that  it  can  exercise  only  the  powers  granted  to  it, 
would  seem  too  apparent  to  have  required  to  be  enforced  by  all  those  argu- 
ments, which  its  enlightened  friends,  while  it  was  depending  before  the 
people,  found  it  necessary  to  urge ;  that  principle  is  now  universally  ad- 
mitted. But  the  question  respecting  the  extent  of  the  powers  actually 
granted,  is  perpetually  arising,  and  will  probably  continue  to  arise,  so  long 
as  our  system  shall  exist.     *    *    * 

"  But  it  may  with  great  reason  be  contended,  that  a  government  in- 
trusted with  such  ample  powers,  on  the  due  execution  of  which  the  hap- 
piness and  prosperity  of  the  nation  so  vitally  depends,  must  also  be 
intrusted  with  ample  means  for  their  execution.  The  power  being  given, 
it  is  the  interest  of  the  nation  to  facilitate  its  execution." 

"  That  instrument  does  not  profess  to  enumerate  the  means  by  which 
the  powers  it  confers  may  be  executed.  *  *  *  It  is,  then,  the  subject 
of  fair  inquiry,  how  far  such  means  may  be  employed.     *    *     * 

"  The  government  which  has  a  right  to  do  an  act,  and  has  imposed  on 
it  the  duty  of  performing  that  act,  must,  according  to  the  dictates  of  reason, 
be  allowed  to  select  the  means ;  and  those  who  contend  that  it  may  not 
select   any  appropriate  means,  that  one  particular  mode  of  effecting  the 
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object  is  excepted,  take  upon  themselves  the  burden  of  establishing  that 
exception." 

"  Let  the  end  be  legitimate,  let  it  be  within  the  scope  of  the  Consti- 
tution, and  all  means  which  are  appropriate,  which  are  plainly  adapted  to 
that  end,  which  are  not  prohibited,  but  consist  with  the  letter  and  spirit  of 
the  Constitution,  are  constitutional."1 

"  What  do  gentlemen  mean  by  a  strict  construction  ? 

"  If  they  contend  only  against  that  enlarged  construction,  which  would 
extend  words  beyond  their  natural  and  obvious  import,  we  might  question 
the  application  of  the  term,  but  should  not  controvert  the  principle.  If 
they  contend  for  that  narrow  construction  which,  in  support  of  some  theory 
not  to  be  found  in  the  Constitution,  would  deny  to  the  Government  those 
powers  which  the  words  of  the  grant,  as  usually  understood,  import  and 
which  are  consistent  with  the  general  views  and  objects  of  the  instrument ; 
for  that  narrow  construction,  which  would  cripple  the  Government,  and 
render  it  unequal  to  the  objects  for  which  it  is  declared  to  be  instituted, 
and  to  which  the  powers  given,  as  fairly  understood,  render  it  competent ; 
then,  we  cannot  perceive  the  propriety  of  this  strict  construction,  nor  adopt 
it  as  the  rule  by  which  the  Constitution  is  to  be  expounded."2 

It  is  safe  to  say  that  if  this  rule  of  construction  had  been 
strictly  adhered  to,  and  to  repeat  the  words  of  Hamilton,  if 
the  action  of  Congress  had  only  been  "  deemed  to  come 
within  the  compass  of  the  national  authority,"  when  the 
end  to  be  accomplished  was  "  clearly  comprehended  within 
any  of  the  specified  powers,  the  measure  having  an  obvious 
relation  to  that  end,  and  not  forbidden  by  any  particular  pro- 
vision of  the  constitution^  the  Supreme  Court  would  not  to- 
day be  characterized  by  a  government  official  as  a  constitu- 
tional convention  in  permanent  session,  and  therefore  sub- 
ject to  dissensions  and  animadversions  inseparable  from  all 
conventions,  and  scarcely  advantageous  in  courts  of  justice. 

In  1848,  while  the  question  of  the  government  of  the 
territory  which  had  been  wrested  from  Mexico  was  still 
under  discussion  and  in  abeyance,  Mr.  Webster  was  moved 
to  use  this  language  in  the  Senate: 

"  Arbitrary  governments  may  have  territories  and  distant  possessions, 
because  arbitrary  governments  may  rule  them  by  different  laws  and  dif- 
ferent systems.  Russia  may  rule  in  the  Ukraine  provinces  of  the  Caucasus 
and  Kamchatka  by  different  codes,  ordinances  or  ukases.  We  can  do  no 
such  thing.     They  must  be  of  us— part  of  us— or  else  strangers. 

"  I  think  I  see  that  in  progress  which  will  disfigure  and  deform  the 

1  McCulloch  v.  Maryland  (1818)  4  Wheat.  316,  405,  408,  409. 

2  Gibbons  v.  Ogden  (1824)  9  Wheat,  i,  188. 
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Constitution.  *  *  *  I  think  I  see  a  course  adopted  that  is  likely  to  turn 
the  Constitution  under  which  we  live  into  a  deformed  monster — into  a 
curse  rather  than  a  blessing — in  fact,  a  frame  of  an  unequal  government, 
not  founded  on  popular  representation,  not  founded  on  equality,  but 
founded  on  the  grossest  inequality  ;  and  I  think  that  this  process  will  go 
on,  or  that  there  is  danger  that  it  will  go  on  until  this  Union  shall  fall  to 
pieces." 

And  yet  it  was  Mr.  Webster  who  had  argued  the  case 
of  American  Insurance  Co.  v.  Canter,1  contending  that 
federal  courts  could  be  established  there  without  reference 
to  constitutional  prescriptions.  The  situation  of  California, 
without  even  a  territorial  government,  appealed  to  him  as 
a  responsible  legislator  somewhat  more  directly  than  did 
the  condition  of  Florida,  twenty  years  earlier  when  his 
interest  was  solely  that  of  advocate,  and  he  exclaimed: 

"  What  is  Florida?  It  is  no  part  of  the  United  States.  How  can  it 
be  ?  How  is  it  represented  ?  Do  the  laws  of  the  United  States  reach 
Florida  ?  *  *  *  Congress  has  the  jus  coronae  in  this  case,  and  Florida 
is  to  be  governed  by  congress  as  she  thought  proper.  What  has  Congress 
done  ?  She  might  have  done  anything — she  might  have  refused  the  trial 
by  jury." 

And  the  citation  above  (of  1848)  was  his  protest  against 
the  Congressional  interpretation  which  so  enlarged  its 
powers  over  territory  of  the  United  States  as  to  permit  the 
government  of  such  territory  without  any  of  the  safeguards 
or  limitations  imposed  by  the  Constitution. 

The  senatorial  views  of  Mr.  Webster,  rather  than  his 
views  as  counsel,  received  the  approval  of  the  Supreme 
Court  in  Pollard's  Lessee  v.  Hagan,2  in  this  language : 

"  It  cannot  be  admitted  that  the  King  of  Spain  could,  by  treaty  or 
otherwise,  impart  to  the  United  States  any  of  his  royal  prerogatives ;  and 
much  less  can  it  be  admitted  that  they  have  capacity  to  receive  or  power  to 
exercise  them.  Every  nation  acquiring  territory,  by  treaty  or  otherwise, 
must  hold  it  subject  to  the  Constitution  and  laws  of  its  own  Government, 
and  not  according  to  those  of  the  Government  ceding  it." 

And  in  Cross  v.  Harrison,3  relating  to  the  status  of  Cali- 
fornia, where  it  held,  that  upon  the  conclusion  of  the  treaty 
of  peace,  military  occupants  of  the  territory  became  the 
organs  of  a  de  facto  civil  government.     "  This  government 

1  (1828)  1  Peters  511.        2  (1845)  3  How.  212,  225. 
3  (1853)  16  How.  164,  185. 
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de  facto  will,  of  course,  exercise  no  power  inconsistent  with 
the  powers  of  the  Constitution  of  the  United  States,  which 
is  the  supreme  law  of  the  land." 

The  legal  tender  decisions  afford  another  instance  of  the 
expansion  of  constitutional  powers  by  interpretation.  The 
law  making  notes  of  the  government  a  legal  tender  for  all 
debts  public  and  private,  was  first  brought  in  question  be- 
fore the  Supreme  Court  and    declared  unconstitutional.1 

The  question  arising  a  second  time,  this  earlier  case  was 
overruled  and  the  acts  were  held  constitutional  as  a  war 
measure.2 

This  step  gradually  led  to  another,  when  the  reissue  of 
those  notes  in  a  time  of  peace  under  the  Act  of  1878  was 
upheld,  not  as  the  exercise  of  a  war  measure,  but  as  one  of 
the  attributes  of  sovereignty  which  appertains  to  all  govern- 
ments at  all  times ;  so  that  by  interpretation  the  power  to 
coin  money  has  been  made  to  include  the  power  to  stamp 
paper. 

After  the  acquisition  which  followed  the  Spanish  war, 
the  questions  which  had  been  suggested  in  the  cases  of 
Florida,  of  Louisiana  and  of  California  were  again  brought 
forward,  and  the  doctrine  so  tersely  stated  in  the  extracts 
quoted  from  Pollard's  Lessee  v.  Hagan,  and  from  Cross  v. 
Harrison,  indicating  that  all  civil  government  in  any  terri- 
tory under  the  jurisdiction  of  the  United  States  was  to  be 
controlled,  not  by  any  supposed  powers  of  its  previous  sov- 
ereigns, but  solely  by  the  Constitution  of  the  United  States, 
was  again  questioned  and  again  enlarged.  By  the  various 
decisions  known  as  the  Insular  Cases,3  it  is  now  the  con- 
stitutional privilege  of  Congress  to  govern  acquired  terri- 
tory very  much  as  Mr.  Webster  contended  in  the  American 
Insurance  Company  v.  Canter,  to-wit,  by  the  "jus  coronaef 
or  as  Congress  may  think  fit  and  proper,"  so  that  Congress 
may  lawfully  impose  a  different  rate  of  taxation,  a  different 
order  of  duties,  a  different  degree  of  civil  liberty,  a  different 
rule  as  to  criminal  prosecutions,  search  warrants,  and  all 
the  other  guaranties,  which  hold  good  only  for  the  States 
and  organized  Territories. 

1  Hepburn  v.  Griswold  (1869)  8  Wall.  603. 

2  Legal  Tender  Cases  (1870)  12  Wall.  457. 

3  (1900)  182  U.  S. 
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The  power  now  consecrated  to  Congress  allows  it  to 
put  this  annexed  territory  in  the  position  of  foreign  coun- 
tries so  far  as  its  commerce  with  the  rest  of  the  United 
States  is  concerned,  and  to  impose  duties  to  and  from  such 
territories  precisely  as  it  does  with  reference  to  England 
or  France.  Indeed,  a  little  more  than  it  could  do  with 
reference  to  those  countries,  for  while  Congress  cannot  im- 
pose any  duties  upon  exportations  to  England  or  France,  it 
may  lawfully  authorize  a  tax  or  duty  not  only  upon  mer- 
chandise coming  to  the  United  States  from  the  acquired  ter- 
ritories, but  also  upon  property  going  from  the  United 
States  to  our  new  possessions. 

It  would  prolong  this  paper  too  greatly  to  go  any 
further  into  the  consideration  of  these  cases,  but  it  is  well 
to  indicate  that  they  were  scarcely  considered  as  an  easy 
step  from  what  preceded,  but  as  in  the  cases  of  the 
Income  tax,  they  were  considered,  by  members  of  the 
court,  as  a  very  dangerous  advance  upon  the  prerogatives 
hitherto  recognized  in  Congress. 

"  Although  as  we  have  just  decided,1  Porto  Rico  ceased,  after  the 
ratification  of  the  treaty  with  Spain,  to  be  a  foreign  country  within  the 
meaning  of  the  Tariff  Act,  and  became  a  domestic  country, — '  a  territory 
of  the  United  States  ' — it  is  said  that  if  Congress  so  wills  it  may  be  con- 
trolled and  governed  outside  of  the  Constitution,  and  by  the  exertion  of  the 
powers  which  other  nations  have  been  accustomed  to  exercise  with  respect 
to  territories  acquired  by  them;  in  other  words,  we  may  solve  the  question 
of  the  power  of  Congress  under  the  Constitution  by  referring  to  the  powers 
that  may  be  exercised  by  other  nations. 

"  I  cannot  assent  to  this  view.  I  reject  altogether  the  theory  that 
Congress,  in  its  discretion,  can  exclude  the  Constitution  from  a  domestic 
territory  of  the  United  States,  acquired,  and  which  could  only  have  been 
acquired,  in  virtue  of  the  Constitution. 

"  The  fathers  never  intended  that  the  authority  and  influence  of  this 
nation  should  be  exerted  otherwise  than  in  accordance  with  the  Constitu- 
tion. If  our  Government  needs  more  power  than  is  conferred  upon  it  by 
the  Constitution,  that  instrument  provides  the  mode  in  which  it  may  be 
amended  and  additional  power  thereby  obtained.  The  People  of  the 
United  States  who  ordained  the  Constitution  never  supposed  that  a  change 
could  be  made  in  our  system  of  government  by  mere  judicial  interpre- 
tation."2 

The  last  instance  of  expansion  by    interpretation  which 

1  DeLima  v.  Bidwell  (1900)  182  U.  S.  1. 

2  Downes  v.  Bidwell  (1900)  182  U.  S.  362-7. 
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I  shall  mention  is  one,  the  growth  of  which  can  be  followed 
through  various  decisions  of  the  Supreme  Court  beginning 
in  1897  and  culminating  in  1903. 

The  case  of  Holdenz/.  Hardy1  came  before  the  court  in 
1897  upon  complaint  of  some  citizens  of  Utah  that  the 
statute  regulating  the  employment  of  working  men  in  un- 
derground mines  and  smelters  was  an  abridgment  of  the 
privileges  and  immunities  of  the  citizen  and  contrary  to 
the  provisions  of  the  Constitution  which  prohibit  any  State 
from  depriving  any  person  of  life,  liberty  or  property 
without  due  process  of  law.  The  validity  of  the  law  was 
sustained  as  a  proper  exercise  of  the  police  power  of  a  State, 
and  in  so  doing  the  court  used  this  language : 

"  In  passing  upon  the  validity  of  State  legislation  under  that  amend- 
ment (XIV)  this  court  has  not  failed  to  recognize  the  fact  that  the  law  is, 
to  a  certain  extent,  a  progressive  science;  that  in  some  of  the  States 
methods  of  procedure,  which  at  the  time  the  Constitution  was  adopted 
were  deemed  essential  to  the  protection  and  safety  of  the  people,  or  to  the 
liberty  of  the  citizen,  have  been  found  to  be  no  longer  necessary.  Even 
before  the  adoption  of  the  Constitution,  the  earlier  practice  of  the  common 
law,  which  denied  the  benefit  of  witnesses  to  a  person  accused  of  felony, 
had  been  abolished  by  statute,  though  so  far  as  it  deprived  him  of  the  as- 
sistance of  counsel  and  compulsory  process  for  the  attendance  of  his  wit- 
nesses, it  had  not  been  changed  in  England.  But  to  the  credit  of  her 
American  colonies,  let  it  be  said  that  so  oppressive  a  doctrine  had  never 
obtained  a  foothold  there." 

"  The  present  century  has  originated  legal  reforms  of  no  less  impor- 
tance.   *    *    * 

"  Of  course,  it  is  impossible  to  forecast  the  character  or  extent  of  these 
changes,  but  in  view  of  the  fact  that  from  the  day  Magna  Charta  was 
signed  to  the  present  moment,  amendments  to  the  structure  of  the  law  have 
been  made  with  increasing  frequency,  it  is  impossible  to  suppose  that  they 
will  not  continue,  aud  the  law  be  forced  to  adapt  itself  to  new  conditions 
of  society. 

"  They  (these  changes)  are  mentioned  only  for  the  purpose  of  calling 
attention  to  the  probability  that  other  changes  of  no  less  importance  may 
be  made  in  the  future,  and  that  while  the  cardinal  principles  of  justice  are 
immutable,  the  methods  by  which  justice  is  administered  are  subject  to  con- 
stant fluctuation." 

"  In  the  future  growth  of  the  nation,  as  heretofore,  it  is  not  impossible 
that  Congress  may  see  fit  to  annex  territories  whose  jurisprudence  is  that 
of  the  civil  law.  One  of  the  considerations  moving  to  such  annexation 
might  be  the  very  fact  that  the  territory  so  annexed  should  enter  the  Union 

1  (1897)  169  U.  S.  366. 
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with  its  traditions,  laws  and  systems  of  administration  unchanged.  It 
would  be  a  narrow  construction  of  the  Constitution  to  require  them  to 
abandon  these,  or  to  substitute  for  a  system,  which  represented  the  growth 
of  generations  of  inhabitants,  a  jurisprudence  with  which  they  had  had  no 
previous  acquaintance  or  sympathy."1 

In  1901  the  case  of  Dowries  v.  Bidwell,  already  com- 
mented on,  was  decided,  in  which  it  was  held  that  the  ter- 
ritories then  recently  acquired  under  the  treaty  of  peace 
with  Spain  could  be  governed  by  Congress  without  regard 
to  that  limitation  upon  its  powers  which  the  Constitution 
phrases  in  these  words : 

"  All  duties,  imposts  and  excises  shall  be  uniform  through- 
out the  United  States.2" 

The  suggestion  was  made  that  if  Congress  was  not  bound 
in  the  government  of  these  territories  by  that  limitation, 
then  none  of  the  limitations  upon  the  power  of  Congress 
were  of  any  avail  in  such  territories.  Upon  this  possibility 
the  opinion  of  the  Court  uses  this  language  : 

"  We  suggest  without  intending  to  decide,  that  there  may  be  a  dis- 
tinction between  certain  natural  rights,  enforced  in  the  Constitution  by 
prohibitions  against  interference  with  them,  and  what  may  be  termed  arti- 
ficial or  remedial  rights,  which  are  peculiar  to  our  own  system  of  jurispru- 
dence. Of  the  former  class  are  the  rights  to  one's  own  religious  opinion 
and  to  a  public  expression  of  them,  or,  as  sometimes  said,  to  worship  God 
according  to  the  dictates  of  one's  own  conscience  ;  the  right  to  personal 
liberty  and  individual  property  ;  to  freedom  of  speech  and  of  the  press ; 
to  free  access  to  courts  of  justice,  to  due  process  of  law  and  to  an  equal  pro- 
tection of  the  laws  ;  to  immunities  from  unreasonable  searches  and  seizures, 
as  well  as  cruel  and  unusual  punishments ;  and  to  such  other  immunities 
as  are  indispensable  to  a  free  government.  Of  the  latter  class  are  the  rights 
to  citizenship,  to  suffrage  and  to  the  particular  methods  of  procedure 
pointed  out  in  the  Constitution,  which  are  peculiar  to  Anglo-Saxon  jurispru- 
dence, and  some  of  which  have  already  been  held  by  the  States  to  be 
unnecessary  to  the  proper  protection  of  individuals." 

Shortly  following  this  pregnant  suggestion  there  came 
before  the  Court  the  case  of  an  inhabitant  ot  the  Hawaiian 
Islands.  The  Hawaiian  Islands  had  been  annexed  to  the 
United  States  under  a  joint  resolution  of  Congress  which 
continued  in  force  the  municipal  laws  of  the  Hawaiian 
Republic,  "  not  contrary  to  the  Constitution  of  the  United 

1  Holden  v.  Hardy  (1897)  169  U.  S.  386,  7,  9. 

2  Art.  1,  Sec.  8,  Subd.  I. 
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States."     The  Constitution  of  the  United  States  provides 
that: 

"  No  person  shall  be  held  to  answer  for  a  capital  or  otherwise  infamous 
crime  unless  on  the  presentment  or  indictment  of  a  grand  jury,"  and  that 
"  in  all  criminal  prosecutions  the  accused  shall  enjoy  the  right  to  speedy 
and  public  trial  by  an  impartial  jury."1 

One  Mankichi,  an  inhabitant  of  Hawaii  was  prosecuted 
for  murder,  without  any  indictment  by  a  grand  jury,  but 
solely  upon  the  accusation  of  the  Government,  that  is  by  an 
"  information."  In  other  words,  he  was  put  in  jeopardy  not 
by  an  accusation  of  the  people  but  by  the  procedure  of  an 
official,  and  it  was  clearly  this  latter  proceeding  which  the 
settled  rules  of  the  common  law  had  abolished  and  which 
the  Constitution  had  forbidden.  The  accused  party  was 
then  put  upon  his  trial  and  convicted,  not  by  the  jury 
known  to  the  common  law,  but  by  the  vote  of  nine  out  of 
twelve  of  the  jurors  who  tried  him.  These  proceedings,  it 
was  claimed  on  behalf  of  Mankichi  were  "  inconsistent  with 
the  Constitution  of  the  United  States  "  and  became  unlawful 
in  Hawaii  after  its  annexation  under  the  terms  of  the  reso- 
lution which  are  above  quoted. 

It  had  been  decided  by  the  United  States  Supreme 
Court  that  the  protection  of  a  grand  jury  was  guaranteed 
by  "  the  positive  and  restrictive  language  of  the  great 
fundamental  instrument  by  which  the  national  government 
is  organized  ''  and  that  "  an  indictment  found  by  a  grand 
jury  was  indispensable  to  the  power  of  the  court  to  try  the 
petitioner  for  the  crime  with  which  he  was  charged."8 

Mankichi's  indictment  by  information  and  his  convic- 
tion by  a  jury  unknown  to  common  law  were,  however, 
upheld  and  the  distinction  was  made  between  fundamental 
rights  and  the  right  to  what  was  characterized  as  "  merely 
a  method  of  procedure.''     The  opinion  of  the  court  states: 

"  It  is  not  intended  here  to  decide  that  the  words  '  nor  contrary  to  the 
Constitution  of  the  United  States  '  are  meaningless. 

Therefore  we  should  answer  without  hesitation  in  the  negative  the 
question  put  by  counsel  for  the  petitioner  in  their  brief  :  '  Would  municipal 
statutes  of  Hawaii,  allowing  a  conviction  of  treason  on  circumstantial  evi- 
dence, or  on  the  testimony  of  one  witness,  depriving  a  person  of  liberty  by 

*Art.  5,  Amdts.     Art.  6,  Amdts. 

2  Ex  Parte  Bain  (1886)  121  U.  S.  6,  13. 
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the  will  of  the  legislature  and  without  process,  or  confiscating  private  prop- 
erty for  public  use,  without  compensation,  remain  in  force  after  an  annexa- 
tion of  the  territory  to  the  United  States,  which  was  conditioned  upon  the 
extinction  of  all  legislation  contrary  to  the  Constitution  ? '  We  would 
even  go  farther,  and  say  that  most,  if  not  all,  the  privileges  and  immunities 
contained  in  the  Bill  of  Rights  of  the  Constitution  were  intended  to  apply 
from  the  moment  of.  annexation ;  but  we  place  our  decision  of  this  case 
opon  the  ground  that  the  two  rights  alleged  to  be  violated  in  this  case  are 
not  fundamental  in  their  nature,  but  concern  merely  a  method  of  procedure." 

We  have,  therefore,  as  the  last  stage  in  the  expansion  ol 
constitutional  powers  by  interpretation  the  doctrine  that 
the  constitutional  prohibition  against  any  prosecution  under 
authority  of  the  federal  government  "  for  a  capital  or  other- 
wise infamous  crime,  unless  on  a  presentment  or  indictment 
of  a  grand  jury,''  is  a  mere  method  of  procedure,  not  vest- 
ing the  citizen  with  any  right  but  which,  in  the  progress  of 
the  science  of  law,  may  lawfully  be  dispensed  with,  and  the 
further  proposition  that  "  the  right  to  a  speedy  and  public 
trial  by  an  impartial  jury,"  guaranteed  by  Article  VI.  of 
the  Amendments,  is  satisfied  by  a  trial  before  any  such  jury 
as  a  remodeled  procedure  may  find  available,  and  does  not 
give  to  any  person  accused  of  crime  any  right  to  the  com- 
mon law  jury  of  twelve  or  to  a  unanimous  verdict  before 
condemnation. 

This  pronouncement,  it  is  submitted,  is  not  only  an 
extension  of  powers,  but  a  departure  from  the  doctrine  laid 
down  by  the  Supreme  Court  in  a  great  number  of  other 
cases  from  1850  to  the  present  day.1 

It  is  proper  to  observe  that  the  new  doctrine  met  with 
the  dissent  of  four  members  of  the  highest  court;  the 
ground  of  the  dissent  may  be  best  stated  in  the  language  of 
these  justices : 

'•  Practically,  under  the  view  taken  by  the  court,  and  so  far  as  those 
guarantees  were  concerned,2  the  courts  in  Hawaii,  although  acting 
under  and  by  the  authority  of  the  United  States,  might  have  tried  persons 
there  for  capital  or  infamous  crimes  in  a  mode  confessedly  '  contrary  to  the 
Constitution  of  the  United  States.'  The  Constitution,  speaking  with  com- 
manding authority  to  all  who  exercise  power  under  its  sanction,  declares 

'Callan  v.  Wilson  (1887)  127  U.  S.  540;  Mormon  Church  v.  U.  S. 
(1889)  136  U.  S.  1  ;  Thompson  v.  Utah  (1897)  170  U.  S.  343 ;  Webster  v. 
Reid  (1850)  11  How.  437 ;  Ex  Parte  Bain  (1886)  121  U.  S.  1  ;  Ex  Parte 
Milligen  (1866)  4  Wall.  2. 

2  P.  235. 
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that  'no  person  shall  be  held  to  answer  for  a  capital  or  other  infamous 
crime,  unless  on  a  presentment  or  indictment  of  a  grand  jury  ';  and  it  as 
clearly  forbids  a  conviction  in  any  criminal  prosecution  except  upon  the 
unanimous  verdict  of  a  petit  jury.  *  *  *  Yet  the  present  holding  is  that 
these  constitutional  requirements  need  not  have  been  regarded  in  Hawaii, 
although  that  country  is  an  integral  part  of  the  United  States,  and  with  its 
inhabitants  was  subject  in  all  respects  to  our  sovereign  dominion.  *  *  * 
(This  view)  assumes  the  possession  by  Congress  of  power  quite  as  omnipo- 
tent as  that  possessed  by  the  English  Parliament.  It  assumes  that  Con- 
gress, which  came  into  existence,  and  exists,  only  by  virtue  of  the  Constitu- 
tion, can  withhold  fundamental  guarantees  of  life  and  liberty  from  peoples 
who  have  come  under  our  complete  jurisdiction."1 

"  It  would  mean  that  the  benefit  of  the  constitutional  provisions  de- 
signed for  the  protection  of  life  and  liberty  may  be  claimed  by  some  of  the 
people  subject  to  the  authority  and  jurisdiction  of  the  United  States,  but 
cannot  be  claimed  by  others  equally  subject  to  its  authority  and  jurisdiction. 
It  would  mean  that  the  will  of  Congress,  not  the  Constitution,  is  the  supreme 
law  of  the  land  only  for  certain  peoples  and  territories  under  our  jurisdic- 
tion. *  *  *  It  would  mean  that,  under  the  influence  and  guidance  of 
commercialism  and  the  supposed  necessities  of  trade,  this  country  had  left 
the  old  ways  of  the  fathers,  as  defined  by  a  written  Constitution,  and 
entered  upon  a  new  way,  in  following  which  the  American  people  will  lose 
sight  of  or  become  indifferent  to  principles  which  had  been  supposed  to  be 
essential  to  real  liberty."2 

"  Such  a  doctrine  would  admit  of  the  exercise  of  absolute,  arbitrary 
legislative  power  under  a  written  Constitution,  full  of  restrictions  upon 
Congress."3 

"  But  it  is  said  that  *  *  *  the  two  rights  created  by  the  constitu- 
tional provisions  as  to  grand  and  petit  jurors  '  are  not  fundamental  in  their 
nature  but  concern  merely  a  method  of  procedure.' 

"  It  is  a  new  doctrine,  I  take  leave  to  say,  in  our  constitutional  juris- 
prudence, that  the  framers  of  the  Constitution  of  the  United  States  did  not 
regard  those  provisions,  and  the  rights  secured  by  them,  as  fundamental  in 
their  nature.  It  is  an  indisputable  fact  in  the  history  of  the  Constitution 
that  that  instrument  would  not  have  been  accepted  by  the  required  number 
of  States,  but  for  the  promise  of  the  friends  of  that  instrument,  at  the  time, 
that  immediately  upon  the  adoption  of  the  Constitution,  amendments 
would  be  proposed  and  made  that  should  prevent  the  infringement,  by  any 
Federal  tribunal  or  agency,  of  the  rights  then  commonly  regarded  as  em- 
braced in  Anglo-Saxon  liberty;  among  which  rights,  according  to  universal 
belief  at  that  time,  were  those  secured  by  the  provisions  relating  to  grand 
and  petit  juries."4 

You  have  now  had  laid  before  you  examples  of  the  ex- 
tension of  constitutional  powers  by  the  Executive,  Legis- 
lative and  Judiciary  Departments. 

1  P.  236.       2  Pp.  239,  240.        3P.  240.       4  P.  244. 
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I  have  neither  the  authority  nor  the  disposition  to  enter 
upon  any  comment  on  this  growth,  or  to  class  it  as  healthy 
or  unhealthy.     It  has  been  said  by  an  eminent  jurist  that: 

"  The  life  of  the  law  has  not  been  logic,  it  has  been  experience.  The 
felt  necessities  of  the  times,  the  prevalent  moral  and  political  theories,  intu- 
itions of  public  policy,  avowed  or  unconscious,  even  the  prejudices  which 
the  judges  share  with  their  fellowmen,  have  had  a  good  deal  more  to  do 
than  the  syllogism  in  determining  the  rules  by  which  men  should  be  gov- 
erned," and  that  "  the  substance  of  the  law  at  any  given  time  pretty  nearly 
corresponds  so  far  as  it  goes  with  what  is  then  understood  to  be  conveni- 
ent."1 

Whether  this  method  is  necessary  to  the  growth  pi  our 
country  and  of  our  institutions  and  can  be  properly  applied 
to  the  fundamental  instrument  upon  which  our  Govern- 
ment is  based,  and  which  was  quite  as  much  intended  to 
limit  powers  as  to  confer  them,  is  a  question  which  I  will 
do  no  more  than  suggest,  and,  at  the  same  time,  quoting 
from  distinguished  authorities,  suggest  further  whether  or 
not,  as  heretofore  stated  by  the  Supreme  Court,  it  is  not 
unwise  to  "recognize  the  doctrine,  that  because  the  Con- 
stitution has  been  found  in  the  march  of  time  sufficiently 
comprehensive  to  be  applicable  to  conditions  not  within 
the  minds  of  its  framers,  and  not  arising  in  their  time,  it 
may,  therefore,  be  wrenched  from  the  subjects  expressly 
embraced  within  it,  and  amended  by  judicial  decision 
without  action  by  the  designated  organs  in  the  mode  by 
which  alone  amendments  can  be  made,"2  and  whether  it 
is  not  wiser,  as  said  by  the  Supreme  Court  in  the 
Income  Tax  Cases,  when  it  is  found  that  the  Constitu- 
tion should  have  been  framed  so  as  to  permit  of  the 
exercise  of  a  power  to-day  deemed  desirable,  to  have  the 
instrument  amended  in  the  way  in  which  it  itself  prescribes 
with  great  and  far  seeing  sagacity,3  and  again  whether  if 
any  "  of  the  guarantees  of  life,  liberty  and  property,  which 
at  the  time  of  the  adoption  of  the  National  Constitution 
were  regarded  as  fundamental,  and  as  absolutely  essential 
to  the  enjoyment  of  freedom,  have  in  the  judgment  of  some 
ceased  to  be  of  practical  value,  it  is  (not)  for  the  people  of 

1  Holmes  on  the  Common  Law. 

2  McPherson  v.  Blacker  (1892)  146  U.  S.  36. 

3  (1894)  158U.  S.  635. 
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the  United  States  so  to  declare  by  an  amendment  of  that 
instrument.''1 

Upon  this  subject,  however,  to  aid  the  formation  of  your 
own  judgment,  I  may  well  conclude  these  remarks  by 
quoting  the  advice  of  Washington,  who  said ; 

"  If,  in  the  opinion  of  the  people,  the  distribution  or 
modification  of  the  constitutional  powers  be  in  any  partic- 
ular wrong,  let  it  be  corrected  by  an  amendment  in  the  way 
in  which  the  Constitution  designates,  but  let  there  be  no 
change  by  usurpation,  for  though  this,  in  one  instance,  may 
be  the  instrument  of  good,  it  is  the  customary  weapon  by 
which  free  governments  are  destroyed.  The  precedent 
must  always  greatly  overbalance  in  permanent  evil  any 
partial  or  transient  benefit  which  the  use  can  at  any  time 
yield."  Paul  Fuller. 

1  Maxwell  v.  Dow  (1899)  176  U.  S.  617. 


NOTICE  OF  ACCEPTANCE  IN  CONTRACTS  OF 
GUARANTY. 

Guaranty  is  a  branch  of  contracts  governed  in  general 
by  the  rules  of  law  pertaining  to  that  subject.  Unfor- 
tunately, however,  in  many  jurisdictions  exceptions  have 
sprung  up  in  contracts  of  guaranty  which  have  resulted  in 
variant  and  conflicting  views,  leaving  the  subject  in  a  state 
of  confusion  which  requires  the  practitioner  to  make  a 
minute  study  of  the  law  of  guaranty  in  the  particular  juris- 
diction where  his  case  arises.  His  previous  knowledge  of 
the  law  in  his  own  State  will  probably  tend  to  mislead 
rather  than  guide  him  in  reference  to  certain  phases  of  the 
law  of  guaranty  elsewhere. 

One  is  met  at  the  outset  with  the  problem  whether  or 
not  he  has  a  contract  of  guaranty.  There  may  have  been 
failure  to  give  notice  of  acceptance,  which,  in  other  con- 
tracts, would  not  have  been  required.  Or  perhaps  the  law 
requires  a  demand  or  a  notice  of  default  on  the  part  of  the 
debtor  or  some  other  technicality,  the  performance  of  which 
has  been  omitted,  because  not  required  by  any  statutory 
provision  and  not  a  condition  precedent  to  the  enforcement 
of  one's  rights  in  any  other  form  of  contract. 

The  question  of  notice  of  acceptance  in  contracts  of 
guaranty  presents  great  conflict  of  authority  and  surrounds 
the  present  state  of  the  law,  bearing  on  that  subject,  with 
much  interest.  It  will  be  important  first  to  note  the  rules 
on  this  subject  as  found  in  contracts  other  than  those  of 
guaranty. 

Lord  Abinger  in  Vyse  v.  Wakefield1  says: 

"  The  rule  to  be  collected  from  the  cases  seems  to  be  this,  that  where 
a  party  stipulates  to  do  a  certain  thing  in  a  certain  specific  event,  which 
may  become  known  to  him  or  with  which  he  can  make  himself  acquainted, 
he  is  not  entitled  to  any  notice  unless  he  stipulates  for  it ;  but  when  it  is  to 
do  a  thing  that  lies  within  the  peculiar  knowledge  of  the  opposite  party, 
then  notice  ought  to  be  given  to  him." 

1(i846)  6  Meeson  &  Welsby  442;  Hayden  v.  Bradley  (1856)  6  Gray 
425. 
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"  That,"  he  says,  "  is  the  common  sense  of  the  matter  and  is  what  is 
laid  down  in  all  the  cases  on  the  subject ;  and  if  there  are  any  to  be  found 
which  deviate  from  this  principle  it  is  quite  time  that  they  should  be  over- 
ruled." 

Baron  Park  in  the  same  case  says : 

"  No  notice  is  requisite  when  a  specific  act  is  to  be  done  by  a  third 
party  named  or  even  by  the  obligee  himself ;  as  for  example  where  the  de- 
fendant covenants  to  pay  money  on  the  marriage  of  the  obligee  with  B,  or 
perhaps  on  the  marriage  of  B  alone.  .  .  .  The  party  who,  without 
stipulating  for  notice,  has  entered  into  the  obligation  to  do  these  acts,  is 
bound  to  do  them." 

In  Com.  tit.  Plead.,  75,  it  is  said,  on  a  promise  to  pay 
on  the  performance  of  an  act  by  the  promisee  to  a  third 
person,  the  promisee  need  not  give  any  notice,  for  the 
promisor  takes  it  on  himself  to  get  notice  at  his  peril. 

In  Makin  v.  Watkinson1  Brummel  B.  referred  to 
Fletcher  v.  Pynsett,  quoted  in  Comyn's  Digest,  where  it  ap- 
pears the  defendant  covenanted  with  the  plaintiff  that  if 
he  would  marry  the  defendant's  daughter,  the  defendant 
would  assure  him  a  certain  copyhold.  Here  it  was  held, 
the  plaintiff  having  married  the  daughter,  was  entitled  to  sue 
without  giving  notice.  It  was  said  that  when  the  contract 
was  conditional  upon  the  doing  an  act  by  the  third  person, 
the  duty  was  upon  the  promisor  to  take  notice  from  such 
third  person.  It  is  there  said  that  "if  we  look  to  the  reason 
of  the  rule,  it  is,  that  when  a  thing  is  in  the  knowledge  of 
the  plaintiff,  but  cannot  be  in  the  knowledge  of  the  defendant, 
but  the  defendant  can  only  guess  or  speculate  about  the 
matter,  then  notice  is  necessary."  But  wherever  defend- 
ant has  requested  plaintiff  to  do  an  act  and  he  does  it,  or 
to  pay  money  to  a  third  person  and  the  money  is  so  paid, 
defendant  becomes  bound  as  soon  as  the  act  is  done  or  the 
money  paid  without  notice  from  the  plaintiff  that  he  either 
intends  to,  or  has  complied  with  defendant's  request.  Only 
where  notice  is  provided  for  will  it  be  required  in  order  to 
bind  defendant. 

In  contracts  of  sales  this  question  often  arises.  The 
courts  uniformly  hold  that 

*(i87o)  L.  R.  6  Ex.  25. 
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"  where  the  contract  is  silent  on  the  subject,  and  there  is  nothing  in  the 
transaction  indicating  a  different  intention,  and  a  manufacturer  residing  in 
one  city  receives  an  order  for  goods  from  a  customer  residing  in  another 
city,  and  fills  the  order  by  delivering  the  goods  to  a  common  carrier  at  the 
place  of  manufacture,  consigned  to  such  customer  at  his  place  of  residence, 
the  sale  is  complete  and  the  title  passes  at  the  place  of  shipment."1 

If  one  offers  to  pay  another  on  condition  of  his  doing  a 
designated  act,  the  performance  of  the  act  gives  a  right  of 
action  lor  the  amount  offered  without  any  notice  of  accept- 
ance unless  notice  is  provided  for. 

The  case  of  White  v.  Corlies  and  Tift3  illustrates  this 
rule,  although  there  notice  of  acceptance  was  required. 
Defendant  sent  to  plaintiff  the  following  writing  : 

"  Upon  an  agreement  to  finish  the  fitting  up  of  offices  No.  57  Broadway, 
in  two  weeks  from  date  you  can  begin  at  once." 

Without  replying  to  this  note  plaintiff  at  once  began 
work  upon  the  offices.  The  next  day  defendant  counter- 
manded the  offer,  but  not  till  after  plaintiff  had  incurred 
expense  and  performed  a  portion  of  the  work.  The  plain- 
tiff" insisted  that  the  contract  was  completed  by  his  pro- 
ceeding to  comply  with  the  offer  without  notice  of  accept- 
ance. But  the  court  held  that  the  language  of  the  offer 
clearly  required  notice  of  acceptance  before  beginning 
work. 

If  the  language  of  defendant's  note  had  been,  "  Upon 
receipt  of  this  note  you  can  begin  at  once,"  defendant  would 
not  have  claimed  that  notice  of  acceptance  was  required. 
Or  if  it  had  read,  "  Fit  up  my  offices  in  accordance  with  the 
enclosed  specifications,  and  I  will  pay  you  one  hundred 
dollars,"  plaintiff  might  have  done  the  work  without  notice 
of  acceptance,  and  would  thus  have  been  entitled  to  recover 
the  one  hundred  dollars. 

If  A  telegraphs  B,  "  Come  to  New  York  to-morrow  and 

I  will  pay  your  expense,"  no  notice  of  acceptance  on  the 
part  of  B  is  required  to  make  A  liable.  His  going  to  New 
York  in  itself  is  sufficient  to  complete  his  right  of  action 
against  A  for  the  expense  incurred. 

1  Sarbecker  v.  State  (1886)  65  Wis.  171;  Fragano  v.  Long  (1825)4 
Barn.  &  C.  219;  Comm.  w.  Farnum  (1873)  114  Mass.  267;  Garbracht  v. 
Comm.  (1885)  96  Pa.  St.  449;   Tegler  v.  Shipman  (1871)  33  la.  194;  Sc. 

II  A.  R.  118. 

2  (1871)  46  N.  Y.  467. 
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The  principle  is  also  exemplified  in  offers  of  rewards  or 
prizes  and  in  the  numerous  bounty  cases  against  counties, 
townships  and  municipalities.1 

In  the  case  of  Reif  v.  Page,  supra,  the  defendant's  wife 
was  in  a  burning  building.  He  announced  to  the  crowd 
that  he  would  give  $5,000  to  any  one  who  would  bring  her 
body  out  of  the  building.  Plaintiff,  a  fireman,  without  any 
notice  of  acceptance  of  the  offer,  rushed  into  the  building 
and  succeeded  in  bringing  out  the  wife's  body.  The  court 
held  that  he  was  entitled  to  recover  the  reward  offered.  In 
Carhill  v.  Carbolic  Smoke  Ball  Company,8  plaintiff  had 
complied  with  the  terms  of  a  public  offer  made  by  defend- 
ant wherein  promise  was  made  to  pay  £100  to  any  one  who 
would  use  a  certain  medicine  in  accordance  with  the  direc- 
tions and  who  thereafter  should  contract  the  disease  it  was 
intended  to  prevent.  Plaintiff  contracted  the  disease  after 
taking  the  medicine  as  directed.  The  court  held  this  a  suf- 
ficient contract  to  entitle  plaintiff  to  recover  the  £100. 

And  so  in  all  contracts  of  this  character  the  doing  of  the 
designated  act  completes  a  binding  contract  without  ad- 
ditional form  or  ceremony.  The  principle  is  well  estab- 
lished and  is  sustained  by  reason  and  logic.  Not  until  we 
come  to  the  subject  of  guaranty  is  it  questioned  or  de- 
parted from  by  the  courts.  It  is  submitted  that  no  suffi- 
cient reason  has  been  given  for  requiring  notice  of  accept- 
ance in  contracts  of  guaranty,  which  under  similar 
conditions,  would  not  be  required  in  other  contracts.  It 
is  often  said  that  an  undertaking  of  guaranty  is  primarily 
an  offer  which  does  not  become  binding  until  accepted, 
and  notice  of  acceptance  given  the  guarantor ;  and  the 
proposition  is  so  stated  as  to  imply  that  the  notice  is  part 
of  the  acceptance.3 

But  all  offers  to  be  binding  must  be  accepted,  and  in  this 
respect  other  offers  do  not  differ  from  those  of  guaranty. 

1  Wentworth  v.  Day  (1841)  3  Met.  352;  Gillmore  v.  Lewis  (1843)  12 
Ohio  281;  Alvord  v.  Smith  (1878)  63  Ind.  58;  Cummings  v.  Gann  (1866) 
52  Pa.  St.  4.84;  Loring  v.  City  of  Boston  (1844)  7  Met.  409;  Reif  v.  Page 
(1882)  55  Wis.  496. 

2  (1893)  L.  R.  1  Q.  B.  256. 

3  Saint  v.  Wheeler  &  Wilson  Mfg.  Co.  (1891)  95  Ala.  362;  36 
Am.  St.  R.  210;  Davis  Sewing  Machine  Co.  v.  Richards  (1885)  115  U. 
S.  524;   Walker  v.  Forbes  (1854)  25  Ala.  139;  60  Am.  Dec.  489. 
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The  difference  appears  in  the  notice,  required  in  the  one 
but  not  in  the  other.  This  American  doctrine  that  notice 
of  acceptance  is  required  in  contracts  of  guaranty,  is  saic 
to  rest  upon  the  dicta  of  Chief  Justice  Marshall  in  Russell 
v.  Clark's  Exrs.,1  and  of  Justice  Story  in  Cremer  v.  Hig- 
ginson.2 

A  writes  B,  "  Let  C  have  five  hundred  dollars'  worth 
of  wheat  and  I  will  pay  you  for  it."  B  complies  with  the 
request,  and  immediately  has  a  valid  claim  against  A,  on 
which  his  right  of  action  is  complete.  Later  A  writes  B, 
"  Let  C  have  five  hundred  dollars'  worth  of  wheat  and  I 
will  see  you  paid  for  it.''  B  complies  with  A's  request  as 
before.  Can  any  reason  be  suggested  why  in  the  latter 
case  B  must  notify  A  of  his  acceptance  when  it  is  not  re- 
quired in  the  former  ?  Will  not  all  the  necessities  of  notice 
in  the  one  case  apply  in  the  other? 

It  is  said  in  Saint  v.  Wheeler  and  Wilson  Sewing  Ma- 
chine Company,  supra,  that  until  notice  of  acceptance  has 
been  given  the  guarantor,  the  obligation  does  not  become 
binding. 

"  Till  this  has  been  done  it  cannot  be  said  that  there  has  been  that 
meeting  of  the  minds  of  the   parties  which  is  essential  to  all  contracts." 

"  Being  thus  a  mere  offer  it  may  be  recalled  as  of  course,  at  any  time 
before  notice  of  acceptance. " 

But  suppose,  (taking  the  illustration  of  guaranty  above 
given)  B  has  let  C  have  the  wheat,  but  has  not  yet  notified 
A  of  it,  may  A  now  any  time  before  he  receives  notice 
from  B,  withdraw  his  offer  of  guaranty,  and  thus  leave  B 
without  the  security  upon  which  alone  he  may  have  relied? 
Certainly  this  will  not  be  insisted  upon,  as  such  a  rule  would 
work  great  hardship,  and  encourage  fraud  upon  the  credi- 
tor. He  could  never  be  sure  after  advancing  the  goods  or 
money  on  the  credit  of  the  guarantor,  that  his  notice  of 
acceptance  would  reach  the  guarantor  before  the  guar- 
antor's withdrawal  would  reach  him.  It  is  believed  that 
no  court,  except  in  mere  dicta,  has  asserted  such  a  rule, 
though  it  is  quite  true  that  in  a  continuing  guaranty,  which 
is  only  a  continuing  offer  to  guaranty,  the  offer  may  be 
withdrawn  at  any  time  before  it  is  acted  upon,  but  not 
afterward. 

1  (1812)  7  Cranch  69.        l  (1817)  1  Mason  323. 
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But  why  may  not  such  guaranty  not  be  withdrawn  after 
advancements  made  thereon,  but  before  notice  of  accept- 
ance? There  can  be  but  one  answer,  and  that  is  that  con- 
tractual relations  are  now  formed  which  may  not  by  one 
party  alone  be  rescinded.  The  minds  of  the  parties  have 
met  and  a  contract  of  guaranty  has  been  formed,  notwith- 
standing the  oft  repeated  rule  that  notice  of  acceptance  is 
required  to  accomplish  this  end.  It  may  be  that  the  con- 
tract is,  as  some  courts  hold,  conditional,  in  which  rights 
may  be  lost  by  failure  within  a  reasonable  time  to  give 
notice.  The  point  here  sought  to  be  made  is  that  in  the 
absence  of  notice  of  acceptance,  no  stipulation  therefor 
being  made,  a  guaranty  contract  is  formed  by  the  creditor 
advancing  goods  or  money  on  the  strength  of  the  proposed 
guaranty,  though  it  may  be  a  contract  upon  condition. 

In  the  case  of  Bishops.  Eaton1  the  offer  of  guaranty  was 
in  these  words :  "  If  Harry  needs  more  money  let  him  have 
it,  or  assist  him  to  get  it,  and  I  will  see  that  it  is  paid." 
Speaking  of  this  writing  the  court  said  : 

"  It  was  an  offer  which  was  to  become  effective  as  a  contract  upon 
the  doing  of  the  act  referred  to.  It  was  an  offer  to  be  bound  in  consid- 
eration of  an  act  to  be  done  and  in  such  a  case  the  doing  of  the  act  con- 
stitutes the  acceptance  of  the  offer.  .  .  .  Where  the  promise  is  in 
consideration  of  an  act  to  be  done  it  becomes  binding  upon  the  doing  of 
the  act,  so  far  that  the  promise  cannot  be  affected  by  a  subsequent  with- 
drawal of  it,  if  within  a  reasonable  time  afterward  he  notifies  the 
promisor." 

This  is  authority  to  the  point  that  there  may  be  a  con- 
tract without  notice,  such  as  will  prevent  a  withdrawal  by 
one  of  the  parties,  though  to  keep  it  effective  notice  should 
be  given  within  a  reasonable  time. 

The  question  is  then  at  once  presented,  Is  there,  where 
credit  is  given  without  notice  of  acceptance,  no  contract 
of  guaranty  whatever,  or  is  there  only  a  contract  upon  the 
condition  subsequent  that  a  failure  to  give  notice  will  ter- 
minate it?  Is  notice  a  condition  precedent  to  the  contract 
or  to  the  right  to  sue  ?  It  is  certain  that  many  of  the  de- 
cisions hold  that  until  notice  is  given  of  acceptance,  after 
the  creditor  has  actually  advanced  upon  the  credit  of  the 

1  (1894)  161  Mass.  496. 
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guaranty,  no  binding  obligation  is  imposed  upon  the 
guarantor. 

This  view  is  well  illustrated  in  the  case  of  Craft  v. 
Isham. x  There  the  promise  to  guarantee  was  absolute, 
though  the  debt  was  future  with  the  amount  certain. 

The  writing  was  as  follows  : 

"  Messrs.  W.  E.  and  J.  F.  Craft, 
Gentlemen : 

Understanding  from  Mr.  J.  B.  Turner  that  he  has  some  proposals  from 
your  Mr.  J.  F.  Craft  to  assist  him  in  his  business,  if  he  could  procure  some 
friend  to  become  responsible  for  a  part  of  what  should  be  advanced  (say 
one  thousand  dollars)  at  the  end  of  three  years,  ...  I  willingly  hold 
myself  responsible  to  you  for  the  above  amount,  provided  Mr.  Turner 
should  fail  to  pay  at  the  end  of  said  term  of  three  years. 

(Signed)  JlRAH  ISHAM." 

Turner  was  the  son-in-law  of  Isham,  who  frequently 
bought  goods  at  his  store  and  daily  passed  Turner's  place  of 
business  in  going  to  his  office.  He  had  every  opportunity 
of  finding  out  whether  or  not  his  guaranty  had  been  acted 
upon.  Craft  furnished  Turner  goods  relying  upon  Isham's 
promise,  but  failed  to  notify  Isham  that  he  had  done  so. 
Turner  failed  to  pay  for  the  goods  and  Craft  sought  to  hold 
Isham  on  his  guaranty.  The  court,  upon  a  full  citation  of 
authorities,2  held  that  there  could  be  no  recovery  because 
of  the  lack  of  notice  of  acceptance.  It  must  be  conceded 
that  these  authorities  and  many  more  which  might  be  cited, 
sustain  the  decision  there  made. 

It  would  hardly  be  within  the  purview  of  this  article 
to  analyze  these  cases  or  any  number  of  them,  but  it  seems 
proper  to  call  especial  attention  to*  one  or  two  which  are 
concededly  leading  cases  on  this  point. 

In  Babcock  v.  Bryant,  the  written  guaranty  was  in  the 
following  form: 

1  (1838)  13  Conn.  28. 

2  Russell  v.  Clarks,  Excrs.  (1812)  7  Canch  69;  Edmondston  2/.  Drake 
(1831)  5  Peters  624;  Cramers.  Higginson  (1817)  1  Mason  323;  Babcock 
et  al.  v.  Bryant  (183 1)  12  Pick.  133;  Douglas  v.  Reynolds  (1833)  7  Peters 
113;  Lee  v.  Dick  (1836)  10  Peters  482;  Adams  v.  Jones  (1838)  12  Peters 
207;  Reynolds  v.  Douglas  (1838)  12  Peters  497;  Sylvester  v.  Crapo 
(1833)  '5  Pick-  92- 

3  (1834)  12  Pick.  133. 
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"  This  is  to  certify  that  I  do  hereby  agree  to  be  responsible  and  pay 
to  Messrs.  Babcock  and  Allen;  for  whatever  goods  have  been,  or  may  be, 
delivered  to  Thomas  C.  Case. 

John  Bryant.  (Security  for  one  year.)  " 

After  receiving  this  writing  plaintiff  let  Case  have 
goods,  for  which  he  failed  to  pay.  He  then  sought  to  hold 
the  defendant  upon  his  guaranty,  but  the  court  held  he 
could  not  do  so  because  he  had  not  given  notice  of  having 
furnished  the  goods. 

In  Adams  v.  Jones,1  the  court  through  Justice  Story 
announced  a  general  rule  which  has  been  followed  in  a 
great  majority  of  the  American  courts.     It  is  there  said: 

"  The  question  which  is  presented  is,  whether  upon  a  letter  of  guar- 
anty addressed  to  a  particular  person  or  to  persons  generally  for  a  future 
credit  to  be  given  to  the  party  in  whose  fayor  it  is  drawn,  notice  is  neces- 
sary to  be  given  to  the  guarantor,  that  the  person  giving  the  credit  has  ac- 
cepted or  acted  upon  the  guaranty  and  given  the  credit  on  the  faith  of  it. 
We  are  all  of  the  opinion  that  it  is  necessary." 

The  rule  was  early  adopted  in  Kentucky  where  in; 
Steadman  v.  Guthrie,2  the  court  said  : 

"  It  is  a  general  rule  if  a  person  offer  to  pay  money  upon  the  perform- 
ance of  an  act  by  another  the  performance  of  the  act  by  the  latter,  without 
any  notice  of  acceptance  of  the  offer,  or  of  his  intent  to  act  upon  it,  gives 
him  a  right  to  demand  the  money  *  *  *  But  *  *  *  where  the 
offer  is  to  guarantee  a  debt  for  which  another  is  primarily  liable,  in  consid- 
eration of  some  act  to  be  performed  by  the  creditor,  mere  performance  of 
the  act  is  not  sufficient  to  fix  the  liability  of  the  guarantor  but  the  creditor 
must  notify  the  guarantor  of  his  acceptance  of  the  offer,  or  of  his  intent  to 
act  upon  it." 

In  Taylor  et  al.  v.  Wetmore  et  al.,8  action  was  brought 
against  the  guarantor  for  goods  furnished  the  principal  on 
the  following  written  guaranty: 

"  Messrs.  A.  D.  McBride  &  Co., 
Gentlemen: 

Mr.  C.  D.  Farrar  has  concluded  to  purchase  a  few  goods;  we  have 
that  confidence  in  Mr.  Farrar  that  we  will  say  that  we  will  be  responsible 
to  the  amount  of  $2,000  for  goods  delivered  him. 

We  are 

Truly, 

C.  W.  &  S.  D.  Wetmore." 

1  (1838)  12  Peters  307.         2  (1862)  4  Met.  147,  156. 
3  (1841)  10  Oh.  490. 
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The  court  held  that  to  make  the  guarantors  responsible 
on  this  writing,  immediate  notice  must  have  been  given 
them  after  goods  furnished  to  the  principal.  The  plaintiff 
having  failed  to  give  such  notice  for  several  months  there- 
after, judgment  was  given  defendants. 

These  cases  with  many  others1  representing  the  majority 
of  the  American  Courts  stand  for  the  rule  that  to  charge  a 
guarantor  upon  a  written  guaranty  for  future  credits  to  the 
party  for  whose  benefit  the  guaranty  is  given,  the  creditor  must 
give  notice  to  the  guarantor  within  a  reasonable  time  after  ex- 
tending credit  thereon,  that  he  has  done  so  ;  otherwise  the  guar- 
antor is  not  bound. 

In  The  Louisville  Manufacturing  Co.  v.  Welch,2  the  court 
referring  to  this  rule  said : 

"  The  rule  requiring  this  notice  within  a  reasonable  time  after  the  ac- 
ceptance, is  absolute  and  imperative  in  this  court,  according  to  all  the  cases  ; 
it  is  deemed  essential  to  an  inception  of  the  contract. " 

It  should  at  this  point  be  noted  however  that  the  author- 
ities still  leave  some  features  of  the  rule  in  much  doubt;  for 
notwithstanding  the  great  number  of  cases  which  assert  it 
as  a  sound  and  reasonable  doctrine,  it  seems  uncertain 
whether  the  notice  required  is  a  mere  notice  of  acceptance 
of  the  offer  to  guarantee  the  credit,  before  the  credit  is 
given,  or  whether  in  addition  to  this  notice  of  acceptance, 
another  must  be  given  after  the  goods  have  been  furnished, 
stating  the  amount  and  terms  of  credit.  Does  the  rule 
require  one  notice  or  two  ?  It  only  one,  which  one  ?  Out 
of  this,  many  interesting  problems  grow.  If  the  offer  of 
guaranty  is  made  for  future  credit  to  a  principal,  and  the 
proposed  creditor  accepts  the  offer,  has  he  thus  bound  him- 
self in  a  contract,  before  extending  the  credit,  for  the  breach 
of  which  an  action  will  lie  against  him  ?  or  after  this  accept- 
ance and  before  goods  are  furnished  the  principal,  is  the 

1  Davis  v.  Wells  (1882)  104  U.  S.  159;  Lawson  v.  Townes  (1842)  2 
Ala.  373 ;  McCollum  v.  Cushing  (1861)  22  Ark.  540;  Milroy  v.  Quinn 
{1879)  °9  Ind.  406;  Kincheloe  v.  Holmes  (1846)  7  B.  Mon.  5  ;  Bank  of 
Illinois  v.  Sloo  (1840)  16  La.  539;  Norton  v.  Eastman  (1827)  4  Greenleaf 
521;  Hill  v.  Calvin  (1840)  5  Miss.  (4  How.)  231;  Kellog  v.  Stockton  (1857) 
29  Pa.  St.  460;  Oaks  v.  Weller  (1841)  13  Vt.  106;  Sears  v.  Swift  &  Co.  (1896) 
66  111.  App.  496;  Carman  v.  Elledge  (1875)  4°  Ia-  4°9:  Bushnell  v.  Church 
(1843)  *5  Conn.  406;  Taylor  v.  Shouse  (1881)  73  Mo.  361;  Wilkins  v. 
Carter  (1892)  84  Tex.  438. 

2  (1850)  10  Howard  461. 
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guarantor  so  bound  by  a  contract  that  he  may  not  with- 
draw his  offer?  If  he  is  not  yet  so  bound  before  credit  ex- 
tended, will  the  extension  of  credit  after  notice  of  accept- 
ance, but  before  notice  that  credit  has  actually  been  given, 
bind  him? 

These  and  many  more  interesting  questions  will  present 
themselves  to  any  one  investigating  the  effect  of  adopting 
this  anomalous  rule  of  contracts. 

Touching  this  point  Justice  Story  said  in  Wilds  v. 
Savage1 : 

"  Where  guaranty  is  accepted,  and  notice  has  been  duly  given  to  the 
guarantor  that  the  party  will  act  upon  it,  and  give  credit  and  make  ad- 
vances accordingly,  I  am  not  aware  that  it  has  ever  been  held  that  it  was 
indispensable  in  all  cases  to  give  another  and  further  distinct  notice  to  the 
guarantor  of  the  amount  of  the  advances  actually  made,  and  the  terms  upon 
which  they  have  been  made  when  the  transaction  is  completed.  All  I  have 
supposed  to  be  generally  required  of  the  person  making  the  advances  or 
giving  the  credit,  after  having  given  due  notice  of  his  acceptance  and  inten- 
tion to  act  upon  the  guaranty,  is,  to  make  a  demand  upon  the  debtor  when 
the  credit  has  expired  or  the  amount  has  become  due,  and  upon  his  default 
to  give  notice  thereof  within  a  reasonable  time  afterwards  to  the  guarantor." 

But  surely,  if  notice  in  such  cases  is  required  at  all,  it  is 
more  important  that  the  guarantor  should  be  informed  that 
advances  have  been  made  and  the  amount  and  terms,  than 
to  receive  notice  that  they  will  be  made.  In  the  first  case 
the  creditor  may  change  his  mind,  and  not  make  the  ad- 
vances. But  in  the  latter  case,  notice  would  impose  cer- 
tain and  definite  obligations  upon  the  guarantor  of  great 
importance  to  him. 

X  writes  Y,  "Let  Z  have  $100  and  I  will  see  you 
paid."  Y  responds  that  he  will  do  so.  But  until  he  does 
so,  X  is  not  bound,  and  if  he  is  not,  neither  is  Y.  This 
notice  of  acceptance  then  has  not  bound  any  one,  nor  yet 
formed  a  binding  contract.  Until  the  money  is  advanced 
either  may  withdraw  from  the  transaction. 

Yet  in  Louisville  Mfg.  Co.  v.  Welch,3  the  court  holds  it 
of  much  more  importance  that  this  notice  should  be  given, 
than  the  notice  after  the  advancement  made  or  the  credit 
extended.  In  referring  to  the  notice  after  the  advance- 
ment made  the  court  says  : 

1  (*839)  i  Story  22.        *  (1850)  10  Howard  461. 
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"  We  perceive  no  reason  why  the  rule  in  respect  to  notice  should  be 
more  strict  at  this  stage  of  the  dealings  of  the  parties  than  at  the  time 
when  the  debt  becomes  due ;  or  that  the  guarantor  should  be  discharged 
for  the  delay  in  giving  this  notice  when  no  loss  or  damage  has  resulted  to 
him  thereby." 

This  theory  is  sustained  by  cases  in  other  jurisdictions, 
though  as  before  observed  the  courts  have  generally 
placed  greatest  emphasis  on  the  necessity  for  notice  after 
credit  has  been  extended.1 

That  the  rule  is  yet  in  a  formative  stage  and  subject  to 
much  explanation  and  modification  by  the  courts  which 
have  adopted  it  will  be  seen  by  an  examination  of  some  of 
the  cases.  In  Davis  v.  Wells,2  and  in  Davis  Sewing 
Machine  Co.  v.  Richards,3  it  was  said  that  notice  of  accept- 
ance is  not  required,  first,  if  the  guaranty  is  signed  by  the 
guarantor  at  the  request  of  the  other  party  ;  second,  if  the 
latter's  agreement  to  accept  is  contemporaneous  with  the 
guaranty  ;  and  third,  if  a  receipt  from  him  of  a  valuable  con- 
sideration, however  small,  is  acknowledged  in  the  guaranty. 

Although  the  rule  was  adopted  in  Ohio  as  shown  in 
Taylor  et  al.  v.  Wetmore  et  al.,  supra,  the  Supreme  Court 
of  that  State  in  Powers  and  Weightman  v.  Bumcratz,4 
greatly  modified  and  limited  it.  After  a  careful  review  of 
many  cases  supporting  the  rule  in  reference  to  notice  of 
acceptance,  the  court  referring  to  Taylor  v.  Wetmore, 
says  : 

"  We  are  aware  of  the  importance  of  adhering  to  former  decisions,  but 
do  not  think  we  are  bound  by  an  opinion  which  it  was  not  necessary  to 
express,  and  evidently  was  expressed  without  a  thorough  consideration  of 
the  question." 

In  regard  to  the  cases  in  the  United  States  Court  sus- 
taining the  rule  the  court  said  : 

"  A  regard  for  uniformity  of  decisions  strongly  inclines  us  to  yield  to 
the  authority  of  cases  decided  by  the  Supreme  Court  of  the  United  States. 
But  we  cannot  do  so,  when  satisfied  that  a  rule  has  been  adopted,  as  a 
rule  of  the  common  law,  as  to  which  there  is  not  a  conflict  among  those 
authorities  recognized  as  evidence  of  that  law,  but  an  absence  of  authority." 

1  Low  v.  Bekwith  (1853)  14  B.  Monroe  184;  Central  Bank  v.  Shine 
(1871)  48  Mo.  456;  Cahusac  v.  Samini  (1856)  29  Ala.  288. 

2  (1881)  104  U.  S.  159.        3  (1885)  115  U.S.  524. 
4  (1861)  12  Oh.  St.  273. 
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The  same  court  in  Wise  v.  Miller,1  speaking  on  this 
point  said  : 

"  It  must  be  admitted  that  there  is  irreconcilable  conflict  in  the  deci- 
sions upon  the  question,  both  in  regard  to  the  cases  in  which  notice  is 
necessary,  and  the  ground  upon  which  the  necessity  of  notice  is  placed. 
Some  American  cases  hold  that  upon  every  guaranty  for  future  advances  or 
credit,  it  is  the  duty  of  the  party  making  the  advances  or  extending  the 
credit,  to  give  notice  to  the  guarantor  of  his  acceptance  of,  and  consent  to 
act  under,  the  guaranty;  and  the  tenor  of  these  decisions  is  that  guaran- 
ties for  future  advances  or  credit,  are  peculiar  mercantile  contracts,  with 
an  implied  condition  that  notice  of  acceptance  and  intention  to  act  under 
them  should  be  given." 

"  While  the  English  cases,  generally,  and  many  American  cases,  hold 
that  the  rule  requiring  notice  by  the  guarantee  of  his  acceptance  of  the 
guaranty  and  his  intention  to  act  under  it  applies  only  where  the  instru- 
ment, being  in  legal  effect  merely  an  offer  or  proposal,  such  acceptance 
is  necessary  to  that  mutual  assent,  without  which  there  can  be  no  con- 
tract." 

It  is  then  said  that  the  latter  is  the  rule  in  Ohio.  But  it 
must  be  admitted  that  the  distinction  between  the  two  rules 
above  stated  is  not  very  clear.  The  court  probably  in- 
tended to  use  the  word  "  notice  "  instead  of,  or  in  connec- 
tion with  the  word  "  acceptance  "  in  the  last  clause  quoted. 
It  is  submitted  that  no  court  holds  that  notice  of  acceptance 
is  required  except  where  it  also  holds  that  the  guaranty  is,  in 
effect,  a  proposal  or  offer  which  requires  an  acceptance. 
The  difficult  question  is  not  whether  the  writing  is  an  offer, 
but  whether  it  is  the  kind  of  offer  which  becomes  binding 
by  the  performance  of  the  act  by  the  creditor,  without 
notice  that  such  act  has  been  performed,  or  such  offer  ac- 
cepted. The  courts  frequently  draw  the  line  of  distinction 
between  what  is  termed  absolute  guaranty  and  collateral 
guaranty,  the  former  requiring  no  notice  of  acceptance 
and  the  latter  requiring  such  notice. 

These  collateral  guaranties  are  always  construed  to  be 
offers  of  guaranty.  In  the  construction  of  these  guaranties, 
the  courts  differ  widely.  In  one  jurisdiction  the  writing 
will  be  construed  to  be  an  absolute  guaranty,  and  in  another 
only  an  offer  of  guaranty.  In  fact,  the  conflict  of  authorities 
is  found  chiefly  to  lie  at  this  point. 

The  cases  which  have  departed  from  the  common  law 

1  (1887)  45  Oh.  St.  388. 
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rule  of  contracts  have  apparently  established  at  least  two 
distinct  rules  on  this  subject  of  notice  of  acceptance.  Those 
following  the  decisions  of  the  United  States  Court  hold 
that  all  guaranties  for  future  advancements  or  credits  re- 
quire notice  of  acceptance  within  a  reasonable  time  there- 
after. While  those  illustrated  by  such  cases  as  Milroy  v. 
Quinn,1  Wise  v.  Miller,2  and  Bishop  v.  Eaton,3  hold  that 
when  a  guaranty  is  direct,  especially  if  the  amount  guaran- 
teed is  definite  and  known  to  the  guarantor  at  the  time  his 
promise  is  given,  notice  of  acceptance  need  not  be  given 
him,  though  the  advancement  has  not  then  been  made. 
But  when  the  guaranty  is  collateral,  that  is,  when  the 
amount  of  the  debt  is  uncertain  and  variable,  and  the 
knowledge  concerning  the  amount  and  time  of  payment 
will  not  or  may  not  come  promptly  to  the  guarantor,  the 
creditor  is  bound  to  give  him  notice  of  his  acceptance 
within  a  reasonable  time  after  doing  that  which  amounts  to 
an  acceptance. 

As  before  indicated,  from  these  two  principal  rules,  will  be 
found  branches  and  exceptions  such  as  those  noted  in  Davis 
v.  Wells  ;4  but  in  the  main,  the  great  majority  of  American 
cases  fall  within  these  two  channels,  both  of  which  it  is 
insisted,  are  clear  departures  from  the  common  law  rules 
of  contracts.  There  is  a  third  group  of  cases  representing 
a  very  small  minority  of  the  States,  wherein  it  is  insistently 
claimed  that  the  common  law  rule  of  contracts  in  reference 
to  notice  of  acceptance,  should  be  applied  to  contracts  of 
guaranty.  The  judges  who  have  written  these  opinions 
criticise  the  courts  for  the  departure  they  have  admittedly 
made  in  this  branch  of  the  law,  and  insist  with  apparent 
justification  that  it  is  unwarranted.  They  deny  that  a 
proposition  to  stand  as  guarantor  always  carries  with  it  an 
implied  condition  that  notice  of  acceptance  will  be  given 
the  guarantor.  And  they  strongly  dissent  from  the 
extreme  position  taken  by  the  United  States  Court  in 
The  Louisville  Mfg.  Co.  v.  Welch,6  where  it  is  held  that 
notice  is  deemed  essential  to  an  inception  of  the  contract.  For 
here  the  holding  seems  to  be  that  no  obligation  whatever  is 

1  (1879)  69  Ind.  406.         2  (1887)  45  Oh.  St.  388. 
3  (1894)  161  Mass.  496.         *  (1881)  104  U.  S.  159. 
'(1850)  10  Howard  461. 


228  COLUMBIA  LAW  REVIEW. 

imposed  upon  the  guarantor  until  he  receives  the  notice. 
According  to  this  view,  there  would  apparently  be  nothing 
to  prevent  his  withdrawing  his  offer  after  credit  was  given 
and  before  notice  of  acceptance  was  received. 

Chief  among  this  third  group  of  decisions  is  Douglas  v. 
Howland.1  Justice  Cowen,  referring  to  this  question  there 
said : 

"  I  am  aware  that  there  is  a  class  of  cases  which  holds  that  under  a 
contract  guaranteeing  a  debt  yet  to  be  made  by  another,  the  guarantor  is 
not  liable  to  a  suit  without  notice  that  the  guaranty  has  been  accepted  and 
acted  upon.  Indeed  they  go  further:  If  notice  of  accepting  the  guaranty  be 
not  given  within  a  reasonable  time,  no  debt  whatever  arises.  *  *  *  I  will 
only  say  that  these  cases  have  no  foundation  in  English  jurisprudence,  where 
the  adjudications  are  numerous  and  clear  the  other  way.  *  *  *  I  may 
then  repeat  with  great  confidence  that  all  the  cases  requiring  notice  are 
American,  and  depart  from  the  rule  of  the  common  law.  *  *  *  The 
guarantor  by  inquiry  of  his  principal  with  whom  he  is  presumed  to  be  on 
intimate  terms,  may  inform  himself  perfectly  whether  the  guaranty  were 
accepted.  *  *  *  Where  that  can  be  done,  the  cases  all  hold  that  notice 
is  not  necessary  even  as  preliminary  to  bringing  an  action,  much  less  to 
found  a  right  of  action." 

In  Powers  v.  Bumcratz,2  Gholson  severely  criticises  the 
rule  adopted  by  the  Supreme  Court  of  the  United  States 
and  cites  with  approval  the  position  of  Justice  Cowen. 
While  the  decisions  in  Ohio  have  so  far  only  resulted  in  a 
discussion  of  the  distinction  between  an  absolute  guaranty 
and  a  mere  offer  to  guarantee,  the  arguments  tend  strongly 
to  support  the  theory  that  notice  of  acceptance  should  be 
required  only  when  the  proposed  guaranty  expressly  pro- 
vides for  it,  or  the  language  used  strongly  implies  that  this 
was  the  condition  upon  which  the  proposal  was  made. 

The  case  of  Wilcox  v.  Draper  3  was  an  action  upon  the 
following  guaranty  : 

"  The  bearer,  E.  P.  Wilcox,  wishes  to  buy  a  bill  of  lumber  for  a  house 
for  myself  and  will  want  a  short  time  on  part  of  it.  If  you  will  accommo- 
date him  you  will  greatly  oblige  him,  and  I  will  see  you  paid  as  he 
agrees.     *    *    * 

S.  Draper." 

In  suing  on  the  guaranty,  plaintiff  failed  to  allege  that 
defendant  was  notified  of  the  acceptance  of  the  guaranty, 

1  ( 1 840)  24  Wend.  35.         2  ( 1 86 1  j~i  2  Oh.  St.  273. 
3  (1881)  12  Neb.  138  ;  10  N.  W.  579. 
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and  the  question  was  whether  this  was  necessary.  After  a 
discussion  of  many  cases  bearing  on  the  subject,  the  Court 
says: 

"  The  question  here  involved  is  presented  to  this  Court  for  the  first 
time.  A  desire  to  conform  our  rulings,  where  the  authorities  are  con- 
flicting, to  the  Supreme  Court  of  the  United  States,  and  thus  secure 
uniformity  of  decisions,  inclines  us  to  follow  the  cases  decided  by  that 
court.  But  it  is  of  much  greater  importance  that  decisions  shall  be  based 
upon  sound  principles  and  correct  law.  The  rule  as  to  notice  in  contracts 
of  guaranty  was  unknown  to  the  common  law,  yet  it  is  sought  to  engraft 
it  on  our  jurisprudence  as  a  common  law  rule,  to  attach  conditions  to  the 
contract  of  guaranty,  which  are  not  applied  to  other  contracts. 

When  a  proposition  of  guaranty  of  one  party  is  accepted  by  the  other, 
this  makes  a  complete  contract." 

In  a  number  of  other  States  the  question  has  arisen 
chiefly  in  the  construction  of  the  writing.  The  question 
whether  the  guaranty  is  absolute  or  collateral  is  one  purely 
of  construction,  in  which  the  decisions  cannot  be  recon- 
ciled. It  is  frequently  said  that  where  the  guaranty  is  ab- 
solute, notice  of  acceptance  is  not  necessary. 

An  examination  of  the  cases  below1  convinces  one  that 
the  rule  requiring  notice  when  the  debt  is  future  as  an- 
nounced by  the  Supreme  Court  of  the  United  States,  is 
losing  its  hold,  at  least  in  the  States  from  which  these  cases 
are  cited. 

But  the  courts  which  agree  upon  the  rule  in  absolute 
guarantees,  by  no  means  agree  upon  what  is  required  to 
make  the  guaranty  absolute.  We  have  seen  that  there  is 
little  difficulty  in  ordinary  contracts,  in  determining 
whether  an  offer  is  changed  to  a  promise  by  the  uncom- 
municated  act  of  the  offeree ;  or  whether,  on  the  other 
hand,  to  complete  the  contract  it  is  necessary  to  give  notice 
of  his  acceptance.  The  English,  and  some  of  the  American, 
courts  have  found  as  little  difficulty  in  contracts  of  guar- 
anty. Looking  at  the  language  of  the  offer,  they  construe 
it  by  the  rules  which  govern  generally  in  such  matters.     If 

1  Powers  v.  Bumcratz  (1861)  12  Oh.  St.  273;  Whitney  &  Schuyler  v. 
Groob  (1840)  24  Wend.  82 ;  Smith  v.  Dann  (1841)  6  Hill  543;  Carman  v. 
Elledge  (1875)40  la.  409;  Case  &  Co.  v.  Howard  (1875)  41  la.  479; 
Wadsworth  v.  Allen  (1851)  8  Gratt.  174;  Moored.  Holt  (1853)  10  Gratt. 
284;  Snider  v.  Click  (1887)  112  Ind.  293 ;  Platters.  Green  (1881)  26  Kans. 
252;  Farmers  &c.  Bank  v.  Kercheval  (1853)  2  Mich.  504;  March  v.  Put- 
ney (1875)  56  N.  H.  34. 
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the  offerer  has  indicated  in  the  writing  that  it  should  not 
take  effect  until  a  response  thereto  is  received  by  him,  the 
courts  do  not  hesitate  to  enforce  this  condition. 

Mclver  v.  Richardson1  is  a  leading  case  on  this  point. 
The  writing  was  as  follows  ; 

"  Messrs.  McIver  &  Co., 

"  Gentlemen  :  As  I  understand,  Messrs.  David  Anderson  &  Co.,  of 
Quebec,  have  given  you  an  order  for  rigging,  etc.,  which  will  amount  to 
about  four  thousand  pounds.  I  can  assure  you  from  what  I  know  of 
David  Anderson's  honor  and  probity,  you  will  be  perfectly  safe  in  crediting 
them  to  that  amount ;  indeed,  I  have  no  objection  to  guarantee  you  against 
any  loss  from  giving  them  this  credit. 

(Signed)  John  H.  Richardson." 
"  Liverpool,  12th  of  March,  1811." 

In  an  action  on  this  guaranty,  the  Court  held  it  to  be 
a  mere  overture  to  guarantee,  in  which  notice  of  accept- 
ance was  required. 

So  in  Mozley  v.  Tinkler,2  where  the  action  was  upon  the 
following  writing; 

"  Gentlemen  :  Mr.  France  informs  me  that  you  are  about  publishing 
an  arithmetic  for  him,  and  I  have  no  objection  to  being  answerable  as  far 
as  50  pounds.  For  my  reference,  apply  to  Messrs.  Brooke  &  Co.,  of  this 
place. 

George  Tinkler." 

In  such  offers  it  is  plain  that  the  mere  performance  of 

the  act  by  the  party  addressed  does  not  make  a  binding 

contract.     Further  communication  is  evidently  required, 

and  the  courts  unite  in  so  holding.3 

W.  P.  Rogers. 

1  (1813)  1  M.  &  S.  557.        2  1  C.  M.  &  R.  692. 

3  For  similar  proposals,  Scribner  v.  Rutherford  (1885)  65  la.  551; 
Beekman  v.  Hale  (1819)  17  Johnson  134. 
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NOTES. 


Admission  of  Foreign  Corporations  upon  Conditions  ousting 
Federal  Courts  of  Jurisdiction. — In  the  leading  case  of  Bank  of 
Augusta  v.  Earle  (1839)  l3  ^et-  5*9>  ^  was  established  that  a  cor- 
poration cannot  exist  outside  the  State  in  which  it  is  incorporated, 
and,  although  its  agents  can  act  elsewhere,  they  can  do  so  only  with 
the  consent  of  the  State  in  which  they  act.  Paul\,  Virginia  (1868) 
8  Wall.  168;  Hooper  v.  California  (1894)  155  U.  S.  648.  Most 
States  have  found  it  advisable  to  impose  conditions  upon  foreign  cor- 
porations before  admitting  them,  and  insurance  companies  have  been 
especially  subjected  to  such  regulation.  In  order  to  place  them  as 
much  as  possible  upon  the  same  footing  as  domestic  corporations, 
they  are  frequently  required  to  stipulate,  as  a  condition  precedent  to 
obtaining  a  license,  not  to  sue  in,  or  remove  any  suit  to,  a  federal 
court,  on  the  ground  of  diversity  of  citizenship,  local  prejudice  or 
other  basis  of  federal  jurisdiction.  In  Home  Ins.  Co.  v.  Morse  (1874) 
20  Wall.  445,  an  agreement  under  such  a  statute  not  to  sue  in  a  fed- 
eral court,  was  held  unenforceable  and  the  statute  void  as  ousting 
the  federal  courts  of  jurisdiction.  It  was  held  that  although  a  state 
may  admit  upon  condition,  it  may  not  make  the  condition  repugnant 
to  the  federal  Constitution.  Southern  Pac.  Co.  v.  Denton  (1892)  146 
U.  S.  202;  Blake  v.  McClung  (1898)  172  U.  S.  239,  254  ;  compare: 
Allgeyer  v.  Louisiana  (1897)  165  U.  S.  578;  McCall  v.  California 
(1889)  136  U.  S.  104.  This  position  was  reaffirmed  in  Barron  v. 
Burnside  (1887)  121  U.  S.  186,  where  a  similar  statute  was  held  un- 
constitutional and  an  agent  who  had  been  arrested  for  its  violation 
was  released.  Comm.  v.  E.  Tenn.  Coal  Co.  (1895)  97  Ky.  238.  A 
recent  case  in  Kentucky  has,  however,  raised  an  interesting  question  ; 
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Travellers'  Ins.  Co.  v.  Prewilt,  Ins.  Commr.  (1904)  83  S.  W.  611  ;  in 
this  case  the  insurance  company  had  removed  a  suit  to  the  federal 
circuit  court,  whereupon  the  insurance  commissioner,  under  a  statute 
which  made  it  his  duty  to  revoke  the  authority  if  the  company  took 
this  action,  threatened  to  revoke  the  license  of  the  insurance  company 
to  do  business  in  Kentucky.  The  court,  following  Doyle  v.  Con/. 
Ins.  Co.  (1876)  94  U.  S.  535,  held  that  while  the  statute  imposing  the 
condition  might  be  void — indeed,  a  similar  one  had  been  so  held  by 
the  same  court,  Comm.  v.  E.  Tenn.  Coal  Co.,  supra, — nevertheless 
the  commissioner  could  not  be  enjoined  from  revoking  the  license. 
The  position  of  the  court  was  that  the  State  has  the  absolute  right  to 
exclude  and  conversely  it  may  admit  upon  whatever  conditions  it 
wishes  to  impose  ;  that  if  any  of  these  conditions  is  unconstitutional 
an  agreement  to  observe  it  cannot  be  enforced,  Morse  v.  Ins.  Co., 
supra,  but  that  the  State  may  nevertheless  revoke  the  license  and  ex- 
clude the  company  ;  its  motive  for  so  doing  cannot  be  inquired  into. 
Having  the  power  to  revoke  for  no  reason  it  may  revoke  for  a  bad 
reason.  If  it  cannot  impose  any  condition  at  all  then  has  it  not  abso- 
lute power  to  exclude.     6  Thomp.  Corp.  §§  7466-7467. 

There  can  be  no  question  that  this  position   is   strictly  within 
the  holding  of  the  United  States  Supreme  Court   in   Doyle  v.  Ins. 
Co.  supra,  and  it  seems  that  the  latter  case,  although  distinguished 
and  questioned,  Beale,  Foreign  Corporations,  §  122;  Cable  v.  U  S. 
Life  Ins.    Co.  (1903)    191    U.    S.    288,   307,    is   still   law.     It   has 
been    suggested,    however,   that    the    contrary    result    could    have 
been  more  consistently  reached  in  that  case.     The  right  to  exclude 
does  not  include  the  right  to  admit   upon  any   condition.     A   has 
the  right  to  refuse  to  receive  B  as  tenant,  and  yet  it  does  not  follow 
that  he  may  admit  him  upon  condition  that  he  rob  C  ;  Bradley, 
J.,    dissenting,    Doyle   v.    Ins.     Co.,    supra  ;    the   Congress   has   the 
power  to  refuse,   arbitrarily,   to   admit  new  States,   but  it   does  not 
follow  that  it   can    admit   a   State   with  rights  different  from  those 
possessed  by  the  other  States.     See  Cong.  Debates  upon  admission  of 
Missouri:    Annals  XV  and  XVI  Cong.  1818-1820;    Cooley,  Const. 
Lim.,7thed. ,  58-59.   Moreover,  admitting  that  a  sovereign  state  could 
withdraw  the  license  for  no  reason,  an  agent  can  do  so  only  when  author- 
ized by  statute.     To  hold  otherwise  assumes  the  act  of  the  agent  to 
be  the  act  of  the  State,  whereas  the  agent  represents  the  State  only 
when  acting  within  constitutional  limits.     The  act  of  exclusion  in  both 
the  Doyle  and  the  principal  case  was  threatened  by  an  agent  of  the 
State,  who  derived  his  authority  to  act  from  a  statute  unconstitutional 
either  wholly  or  in  part.     If  wholly  void  he  acts  without  authority  ;  if 
separable,  and  unconstitutional  in  part  only,  his  authority  to  revoke 
would  still  be  confined  to  causes  set  forth  in  the  part  which  was  con- 
stitutional, and  with  the  provisions  of  this  portion  the  company  has 
complied.     In  the  absence  of  statutory  provisions  to  the  contrary,  the 
consent  of  each  State  is  presumed  to  exist  by  the  common-law  of 
comity  between  nations.  Baleman  v.  Service  (1881)  L.  R.  6  A.  C.  386; 
Bank  of  Augusta  v.    Earle,    supra;    Williams  v.  Creswell  (1876)   51 
Miss.    817  ;  People  ex  rel.   Stevens  v.   Fidelity,  etc.,   Co.   (1894)  153 
111.  25.     This  law  is  not  discretionary  with  the  court  but  is  found  and 
administered  as  is  any  other  principle  of  law.   Story,  Conflict  of  Laws, 
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8th  ed. ,  §  35;  2  Morawetz  Corp.,  2nd  ed.,  §  962.  An  unconstitutional 
enactment  being  void,  and  no  other  statute  having  conferred  authority 
on  the  agent  of  the  State  to  act,  it  would  seem  to  follow  that  the  right 
of  the  insurance  company  to  continue  acting  within  Kentucky  was 
protected  by  the  common  law,  and  the  agent  should  be  enjoined  to 
prevent  injury  to  rights  already  vested  under  former  constitutional  leg- 
islation. Niagara  Fire  Ins.  Co.  v.  Cornell  (1 901)  no  Fed.  816.  This 
is  not  a  denial  of  the  absolute  power  of  the  State  to  exclude  foreign 
corporations,  but  an  insistence  upon  the  right  of  a  foreign  corpora- 
tion, once  admitted,  to  remain  until  properly  expelled. 


Conspiracy  as^" a  Tort. — Whether  conspiracy  exists  as  an  inde- 
pendent tort  is  still  a  much  mooted  question,  and  the  courts  and 
text- writers  seem  fairly  evenly  divided.  Dwight,  C,  in  Place  v. 
Minster  (1875)  65  N.  Y.  89,  defines  conspiracy,  so  far  as  it  justifies 
a  civil  action  for  damages,  as  "a  concert  or  combination  to  defraud 
or  to  cause  other  injury  to  person  or  property,  which  actually  results 
in  damage  to  the  person  injured  or  defrauded,"  and  this  definition 
clearly  states  the  position  of  the  authorities  favoring  the  existence  of 
conspiracy  as  a  substantive  wrong.  Griffith  v.  Ogle  (Pa.  1806)  1 
Binney  172;  Gregory  v.  Duke  0/  Brunswick  (1843)  6  Scott  N.  S. 
809;  Raleigh  v.  Cook  (1883)  60  Tex.  438;  Bishop  Non-Contract 
Law,  §362  ;  Addison,  Torts,  3d  ed.,  589.  But,  on  the  other  hand, 
there  is  considerable  judicial  opinion  to  the  effect  that  a  conspiracy 
gives  rise  to  no  distinct  right  of  action.  According  to  this  view  the 
concert  or  combination  is  not  the  gravamen  of  "the  action,  but  may 
be  introduced  only  in  aggravation  of  damages.  Huichins  v.  Hulchins 
(N.  Y.  1845)  7  Hill  107  ;  Parker  v.  Huntington  (Mass.  1854)  2 
Gray  124;  Van  Horn  v.  Van  Horn  (1890)  52  N.J.  L.  284;  Pol- 
lock on  Torts,  5th  ed.,  304.  In  a  recent  case  in  the  Appellate  Divi- 
sion of  the  Supreme  Court  of  New  York  this  question  was  raised  by 
a  demurrer  for  misjoinder  of  causes  of  action.  The  complaint  al- 
leged a  conspiracy  on  the  part  of  the  defendants  and  set  out  slander, 
malicious  prosecution  and  abuse  of  process  as  overt  acts  committed 
in  pursuance  of  the  agreement.  The  Court  overruled  the  demurrer. 
Green  v.  Davies  (1905)  91  N.  Y.  Supp.  470. 

As  an  indictable  offense  conspiracy  was  recognized  at  common 
law  from  the  earliest  times,  State  v.  Buchanan  (Md.  1 82 1 )  5  Har.  &  J. 
317,  and  even  though  an  act  might  not  be  indictable  if  done  by  an 
individual,  a  combination  to  do  that  act  was  held  to  be  indictable. 
Timberly  &  Childe  (1^62)  1  Sid.  68;  Rex  v.  Journeymen  Tailors 
(1721)  8  Mod.  11.  The  civil  action  of  the  early  common  law  was 
under  a  writ  of  conspiracy ;  but  this  writ  was  allowable  only  in  cases 
of  conspiracy  to  have  a  man  indicted  for  treason  or  for  a  felony  pun- 
ishable with  death,  2  Selw.  N.  P.  806,  and  its  operation  was  thus 
confined  until  the  statute  21  Ed.  I  was  enacted,  which  greatly  en- 
larged the  scope  of  private  remedies  against  conspirators.  The 
action  under  this  statute  was  in  the  form  of  an  action  on  the  case. 
Under  it  civil  actions  were  extended  to  all  cases  for  which  a  crim- 
inal indictment  would  lie,  provided  the  plaintiff  had  sustained  actual 
damage  (Archbold's  N.  P.  594),  and  the  effect. of  the  statute  seems 
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to  have  been  thus  to  extend  the  scope  of  the  old  action  and 
at  the  same  time  to  have  created  a  new  action.  Saville  v. 
Roberts  (1698)  1  Ld.  Raymond  374.  The  new  action  might  be 
brought  against  one  or  more  defendants;  5  Vin.  Abr.  416;  and 
when  brought  against  more  than  one,  although  there  was  still  an 
allegation  of  conspiracy,  the  action  seems  to  have  taken  the  form  of 
an  action  against  joint  tort  feasors,  rather  than  against  conspir- 
ators, and  a  single  defendant  might  be  found  guilty.  Skinner  v.  Gun- 
ion  (1670)  r  Saund.  228;  see  4  Columbia  Law  Review  367.  The 
authorities  do  not  hold  that  no  action  for  conspiracy  proper  could  be 
brought  under  the  statute.  They  seem  to  recognize  that  in  practice 
this  was  done  ;  Saville  v.  Roberts,  supra  ;  but  it  is  probable  that  the 
greater  likelihood  of  success  under  the  new  action  for  malicious  pros- 
ecution caused  the  action  for  conspiracy  to  be  less  frequently  sued. 
Conspiracy,  at  least  as  an  element  of  damages,  seems  to  be 
recognized  by  the  modern  authorities  who  deny  its  existence  as  a 
tort ;  but  while  the  statute  required  special  damage  to  be  proved  to 
maintain  the  action,  that  fact  would  not  seem  to  make  damage  the 
gist  of  the  action  any  more  than  in  the  case  of  deceit,  malicious 
prosecution  and  slanderous  words  not  actionable  perse.  Hood  v.  Palen 
(1848)  8  Pa.  St.  237.  Where  the  object  of  the  conspiracy  is  to  be 
effected  by  a  series  of  independent  torts,  it  would  seem  that  while 
each  separate  tort  would  give  rise  to  a  right  of  action,  these  individ- 
ual torts  could  be  merged  in  the  more  comprehensive  tort  of  con- 
spiracy, and  this  result  has  been  reached  in  the  strike  cases.  See  1 
Columbia  Law  Review  123;  2  id.  37,  124,  400;  3  id.  426.  The 
marked  modern  tendency,  as  shown  by  these  cases,  to  find  a  tort  in 
the  mere  combining,  though  none  would  be  found  were  the  act  done 
by  an  individual,  seems  to  be  a  recognition  in  civil  law  of  what  has 
long  been  punishable  in  criminal  law,  and  to  be  within  the  scope  of 
the  statute  21  Ed.  I,  though  not  within  the  favored  practice  under 
it.  See  State  v.  Heugin  (1901)  no  Wis.  189;  Hawarden  v.  Youghiog- 
heny  &  L.  Coal  Co.  (1901)  m  Wis.  545;  Quinn  Leathern  [1901] 
A.  C.  495-  

Compensation  in  Admiralty  for  Torts  Resulting  in  Death. — 
The  natural  justice  of  a  recovery  for  torts  resulting  in  death  has  had 
a  strong  influence  on  judges  sitting  in  admiralty  courts  in  this  coun- 
try. Prior  to  1886,  decisions,  under  general  maritime  law,  that  such 
an  action  would  survive,  had  been  rendered  in  nine  district  courts, 
in  spite  of  the  concession  that,  according  to  English  authorities,  ad- 
miralty could  give  no  relief;  but  in  that  year  these  decisions  were 
overruled  in  the  Supreme  Court.  The  Harrisburg  (1886)  119  U.  S. 
199.  In  a  recent  case  an  attempt  has  again  been  made  to  impose  this 
liability  by  applying  the  statute  of  the  State  where  the  vessel  was 
owned,  though  the  tort  was  committed  on  the  high  seas.  In  re 
Petition  0/  Old  Dominion  S.  S.  Co.,  etc.  (1904)  32  N.  Y.  Law  J. 
971. 

There  seems  to  be  no  question  but  that  the  law  of  the  flag  gov- 
erns on  a  vessel  until  it  comes  within  another  jurisdiction,  whether  it 
be  explained  on  the  fiction  of  extension  of  territory,  Crapo  v.  Kelly 
(1872)  16  Wall.  610,  or  on  the  ground  of  convenience  or  necessity, 


NOTES.  235 

Hall's  Int.  Law,  5th  ed. ,  173,  212,  and  when  two  vessels  of  the  same 
nation  collide  on  the  high  seas  the  law  of  that  nation  will  be  applied 
even  in  a  foreign  court.  The  Scotland  (1881)  105  U.  S.  24.  Under 
our  statutes  a  vessel  must  be  registered  in  the  port  nearest  the  domi- 
cil  of  its  owners  in  order  to  acquire  the  privileges  and  protection  of 
our  laws,  U.  S.  Rev.  St.  §§4131,  4 141,  but  the  effect  of  the  laws  of 
the  State  of  registry  does  not  seem  to  be  clearly  determined.  Juris- 
diction in  admiralty  is  vested  in  the  federal  government  by  the  Con- 
stitution, Art.  Ill,  Sec.  2,  and  a  State  law  cannot  supersede  a  federal 
statute,  even  though  it  applies  to  acts  within  the  territorial  jurisdic- 
tion of  the  State.  Butler  v.  Boston  S.  S.  Co.  (1888)  130  U.  S.  527. 
The  passing  of  title  to  maritime  property  is  regulated  by  the  State 
law,  Crapo  v.  Kelly  (1872)  16  Wall.  610,  but  such  a  law  cannot 
abrogate  rights  under  the  general  maritime  law.  Workman  v.  New 
York  (1900)  179  U.  S.  552.  State  laws  granting  maritime  liens  may- 
be enforced  in  admiralty  courts,  The  Lottawanna  (1824)  21  Wall. 
558,  as  may  State  statutes  regulating  the  fees  of  pilots,  even  though 
the  right  to  the  fee  be  acquired  outside  the  territorial  limits  of  the 
State.  Cooley  v.  Port  Wardens  (1851)  12  How.  299;  ex  paite  Mc- 
Niel  (187 1)  13  Wall.  236.  In  Crapo  v.  Allen  (1849)  Fed.  Cas. 
3360,  it  is  suggested  that  these  latter  are  contractual  or  property 
rights  and  so  subject  to  State  laws  ;  but  under  the  ruling  in  Work- 
man v.  Neiv  Forks  supra,  it  would  seem  that  even  such  a  right  could 
not  be  controlled  by  the  State  in  contravention  of  the  general  mari- 
time law,  see  4  Columbia  Law  Review  589,  nor  does  the  distinction 
by  which  the  court  in  that  case  denies  a  tort  right  created  by  Slate 
statute  seem  satisfactory.  In  England  Lord  Campbell's  Act  has 
been  held  not  to  apply  to  admiralty,  7 he  Vera  Cruz  (1884)  10  App, 
Cas.  59,  but  that  decision  seems  to  have  turned  on  the  construction 
of  the  statute,  and  in  this  country  statutes  following  that  Act  have 
been  applied  in  several  instances.  Holmes  v.  Railway  Co.  (1880)  5 
Fed.  75;  in  re  Long  Island  Trans.  Co.  (1 88 1 )  5  Fed.  599.  In  these 
two  cases  the  tort  was  committed  within  the  territorial  limits  of  the 
States,  but  that  fact  could  not  determine  the  federal  jurisdiction  inci- 
dent to  admiralty  practice,  as  distinguished  from  State  control,  and 
in  The  E.  B.  Ward,  Jr.  (1883)  17  Fed.  456,  such  a  State  statute 
was  applied  to  a  tort  committed  on  the  high  seas. 

The  Supreme  Court  has  not  yet  passed  on  this  question,  but  it 
seems  to  be  a  sound  principle  that  while  a  State  cannot  impose 
restrictions  on  the  jurisprudence  of  federal  courts,  rights  created  by 
the  State,  not  in  conflict  with  that  jurisprudence,  may  be  enforced 
in  a  federal  court,  even  though  for  jurisdictional  reasons  only  that 
court  can  act.  Holmes  v.  Railway,  supra.  This  is  a  well  settled 
rule  of  federal  practice  in  equity  and  common  law  courts,  1  Fos- 
ter's Fed.  Prac,  2nd  ed.,  §  7,  and  there  seems  to  be  no  reason 
why  it  should  not  be  applied  in  admiralty. 


Ultra  Vires  Acts  of  Corporations. — Precisely  what  is  the 
status  of  an  ultra  vires  contract  is  not  as  yet  well  settled.  Where 
the  contract  remains  executory  and  is  ultra  vires  in  the  proper  sense, 
that  is,  entirely  beyond  the  scope  of  the  powers  of  the  corporation, 
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no  action  can  be  maintained  on  the  contract  itself  and  whatever 
remedy  is  sought  must  be  had  in  quasi-contract.  White  v.  Franklin 
Bank  (1839)  22  Pick.  181.  In  England  an  ultra  vires  contract  is 
treated  as  absolutely  void  because  such  a  contract  is  regarded  as  con- 
trary to  law.  Nor  can  a  subsequent  ratification  by  stockholders  vali- 
date the  transaction.  Ashbury  Ry.  Carriage  Co.  v.  Riche  (1875)  L.  R. 
7  E.  &  I.  A.  C.  653.  The  Supreme  Court  of  the  United  States  reach 
the  same  result  in  similar  cases  but  upon  quite  other  grounds,  and 
the  recent  case  of  the  Anglo-American  Mortgage  Co.  v.  Lombard 
(1904)  132  Fed.  721,  is  typical  of  these  decisions.  In  that  case 
a  Kansas  corporation,  considerably  indebted,  turned  over  its  assets, 
management  and  control  to  a  Missouri  corporation,  under  a  guaranty 
by  the  latter  of  all  the  former's  indebtedness.  This  assumption  of 
control  was  ultra  vires  of  the  Missouri  corporation  and  upon  its 
becoming  insolvent,  the  stockholders  of  the  Kansas  corporation  who 
had  transferred  all  their  stock,  were  held  liable  under  the  laws  of 
Kansas  for  the  debts  of  the  Kansas  corporation.  The  whole  transac- 
tion was  treated  by  the  court  as  void  and  a  mere  nullity.  The  court 
follows  in  its  language  and  reasoning  the  earlier  case  of  Central 
Transportation  Co.  v.  Pullmans  Palace  Car  Co.  (1891)  139  U.  S.  24, 
which  clearly  announces  the  doctrine  of  special  powers.  According 
to  this  decision  an  ultra  vires  contract  is  void  not  because  it  is  for- 
bidden but  because  the  corporation  has  not  the  capacity  to  make  it. 
The  legislature  by  enumerating  the  powers  given,  by  implication 
excluded  all  others,  and  when  the  corporation  attempts  to  act  beyond 
these  powers  its  acts  are  mere  nullities.  The  act  thus  being  void 
ab  initio  cannot  be  validated  by  any  subsequent  ratification,  and 
there  can  therefore  be  no  ground  for  the  operation  of  estoppel.  Cali- 
fornia Bank  v.  Kennedy  (1897)  167  U.  S.  362. 

Starting  with  the  proposition  laid  down  by  Chief  Justice  Taney 
in  Bank  of  Augusta  v.  Earle  (1839)  13  Pet.  519,  that  a  corporation 
derives  all  its  powers  from  the  sovereign  and  cannot  exist  beyond 
the  bounds  of  the  sovereignty  of  its  origin,  the  logic  of  this  decision 
is  convincing.  There  are,  however,  many  decisions  giving  force  and 
effect  to  ultra  vires  contracts.  If  they  are  fully  performed  on  both 
sides  there  is  probably  no  jurisdiction  which  at  the  suit  of  either  party 
would  open  up  the  transaction.  Long  v.  Raihvay  Co.  (1890)  91  Ala. 
519.  The  difficulty  arises  where  the  contract  has  been  partially  per- 
formed. Many  courts  do  not  leave  the  parties  to  their  remedies  in 
quasi-contract,  but  for  the  part  performed  allow  a  recovery  on  the 
contract  itself.  Boyd  v.  American  Carbon  Block  Co.  (1897)  182  Pa. 
St.  206;  Bath  Gas  Light  Co.  v.  Ctaffy  (1896)  151  N.  Y.  24.  Decisions 
of  this  nature  must  perforce  of  the  results  reached  attribute  greater 
powers  to  a  corporation  than  those  expressly  enumerated.  In  fact, 
corporations  are  assimilated  to  individuals  in  their  power  to  contract 
and  it  is  stated  that  an  individual  acts  ultra  vires  when  performing 
acts  forbidden  as  to  him.  Morawetz  on  Private  Corporations,  2nd  ed. 
700.  The  objection  to  this  doctrine  of  general  powers,  which  at  the 
present  time  is  the  prevailing  one,  is  that  it  gives  to  a  corporation 
in  the  face  of  a  specific  enumeration,  powers  clearly  not  granted.  It 
produces  a  result,  in  some  respects  at  least,  anomalous  ;  that  the 
validity  of  a  contract  may  be  determined  according  as  the  State,  an 
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outside  party,  or  the  stockholder  is  the  complaining  party.  It  seems 
a  departure  from  the  conception  of  the  corporation  as  an  entity 
deriving  all  its  power  and  authority  from  the  sovereign,  and  regards 
the  corporation  rather  as  an  association  exercising  by  permission  the 
prerogatives  of  an  artificial  person. 


Aider  by  Verdict  in  Criminal  Cases. — The  New  York  Court  of 
Appeals  has  recently  held  that  an  indictment  which  does  not  allege 
facts  constituting  a  crime  will  be  good  after  verdict  and  judgment 
provided  the  defendant  fails  to  object  in  the  manner  prescribed  by 
the  Code  and  provided  the  facts  necessary  to  constitute  the  crime  in- 
tended to  be  charged  appeared  upon  the  trial.  People  v.  Wiechers 
(1904)  179  N.  Y.  459- 

The  principle  of  aider  by  verdict  is  of  ancient  application  at  com- 
mon law  in  civil  cases,  Skinner  v.  Gun/on  ( 168 1 )  1  Wms.  Saund.  228; 
Ladd  v.  Pigott  (1885)  IT4  ^L  647,  and  is  an  exception  to  the  general 
rule  that  a  declaration  which  does  not  state  a  cause  of  action  cannot 
be  cured  by  verdict.  Chichester  v.  Vass  (Va.  1797)  1  Call  71;  Dale 
v.  Dean  (1844)  16  Conn.  579.  It  has  been  suggested  that  this  excep- 
tion originally  had  no  application  to  criminal  cases  in  England,  King 
v.  Mason  (1788)  2  D.  &  E.  581;  but  this  is  doubtful,  Hancock  v.  Baker 
(1800)  2  B.  &  P.  260,  and  in  a  modern  case,  Heymanv.  Queen  (1873) 
12  Cox  C.  C.  383,  it  was  held  that  an  indictment  which  did  not  charge 
a  crime  could  be  aided  by  a  verdict  rendered  upon  proof  of  all  the 
necessary  facts.  This  represents  the  English  law  to-day.  Since  both 
at  common  law,  1  Bouv.  Law  Diet.  1018,  and  by  statute,  an  instru- 
ment which  does  not  charge  a  crime  is  not  an  indictment,  People  v. 
Dumar  (1887)  106  N.  Y.  502,  these  English  cases  can  be  supported 
only  by  holding  that  the  right  to  trial  upon  indictment  may  be  im- 
pliedly waived.  If  the  right  cannot  be  waived,  neither  may  it  be  said 
that  facts  appearing  on  the  trial  will  relate  back  to  and  cure  a  merely 
colorable  indictment,  since  a  fiction  is  never  invoked  to  work  a  wrong. 
Purely  personal  rights  granted  by  statute  or  common  law  are  held  to  be 
susceptible  of  waiver  unless  some  question  of  public  policy  intervenes, 
Matthews  Case  (1868)  18  Gratt.  989,  but  in  England  the  right  to  a 
trial  by  equals  was  held  to  be  incapable  of  waiver  because  secured  by 
Magna  Carta.  Lord  Dacre's  Case  (1535)  Key.  56;  2  Wooddeson, 
Lectures  581.  The  requirement  that  trials  shall  be  upon  indictment 
is  generally  found  in  the  constitutions  in  this  country,  and  while  all 
constitutional  rights  are  not  incapable  of  waiver,  it  seems  that  they 
must  clearly  appear  to  be  only  personal  privileges  for  this  to  be 
allowed.  Cancemiv.  People  (1858)  18  N.  Y.  128;  see  Edwards  v. 
State  (1883)  45  N.  J.  L.  419.  The  New  York  Constitution  Art.  I, 
Sec.  6,  provides  in  mandatory  language  that  "  No  person  shall  be 
held  to  answer  for  a  crime  unless  on  presentment  or  indictment," 
while,  by  contrast,  the  language  of  other  clauses  in  the  same  section 
seems  more  nearly  permissive,  and  in  Mississippi,  under  a  similar  con- 
stitutional provision,  the  court  held  that  this  right  could  not  be  waived. 
Newcombv.  State  (1859)  37  Miss.  383. 

It  would  seem  that  the  constitutional  restriction  goes  to  the  juris- 
diction of  the  court,  and  jurisdiction  cannot  be  broadened  by  any  act 
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of  the  parties.  Everly  v.  Moore  (i860)  24  How.  147  ;  compare 
Lavery  v.  Comm.  (1882)  101  Pa.  St.  560.  Before  the  adoption  of  the 
present  Code  of  Criminal  Procedure  in  New  York  the  objection  that 
no  crime  was  charged  in  the  indictment  could  be  taken  for  the  first 
time  in  the  appellate  court,  Fellinger  v.  People  (1863)  15  Abb.  Prac. 
128,  and  this  without  any  assignment  of  error.  2  Rev.  St.  p.  741, 
§  23.  Sec.  515,  CodeofCrim.  Proc,  substitutes  the  appeal  for  the 
writ  of  error.  Sec.  331  provides  that  all  of  certain  objections,  enu- 
merated in  Sec.  323,  may  be  taken  only  on  demurrer,  except  objec- 
tions to  the  jurisdiction  of  the  court  and  the  sufficiency  of  the  indict- 
ment, which  may  be  taken  at  the  trial,  under  a  plea  of  not  guilty,  and 
in  arrest  of  judgment.  As  a  matter  of  interpretation  there  is  nothing 
either  in  Sec.  331  or  Sec.  323  requiring  for  them  an  interpretation 
that  the  right  existing  under  the  former  statute  is  now  excluded,  but 
if  there  is,  an  indictment  which  does  not  charge  a  crime  is  so  faulty 
that  it  cannot  be  cured  by  amendment;  People  v.  Mahoney  (1903)  88 
App.  Div.  294;  that  is,  before  conviction  a  new  indictment  must  be 
found,  and  any  judgment  by  the  court  on  the  faulty  indictment  would 
be  without  the  jurisdiction  to  which  it  is  confined  by  the  Constitution. 
Such  a  judgment  is  void — it  may  be  attacked  at  any  time  and  col- 
laterally— Dicks  v.  Hatch  (i860)  10  Iowa  380,  and  to  interpret  Sec. 
331  as  allowing  this  objection  to  be  taken  only  at  the  times  named 
would  give  it  an  interpretation  repugnant  to  the  Constitution. 

The  principal  case  finds  direct  support  in  State  v.  Malish  (1895) 
15  Mont.  506,  and  in  Stale  v.  Hinckley  (1895)  4  Idaho  490,  following 
the  Montana  court;  but  in  neither  of  these  cases  nor  in  the  principal 
case  was  the  constitutional  question  raised,  and  that  consideration 
would  seem  to  require  the  conclusion  reached  in  Newcomb  v.  State, 
supra.  See  State  v.  Meyers  (1889)  99  Mo.  107;  Moore  v.  People 
(1888)  26  111.  App.  137. 


Damages  and  Profits  in  Actions  for  Infringement  of  Trade  Mark 
or  Trade  Name. — The  Circuit  Court  of  Appeals  has  recently  indicated 
that  the  proper  measure  of  damages  in  cases  of  infringement  of  trade 
mark  or  trade  name  is  the  profit  which  the  plaintiff  would  have  made 
by  the  sale  of  the  same  quantity  of  the  genuine  goods  as  the  defend- 
ant has  sold  of  the  spurious.  Walter  Baker  &  Co.  v.  Slack  (1904) 
130  Fed.  514. 

If  the  court  intended  to  lay  down  the  rule  above  stated  as  a  gen- 
eral one,  it  seems  difficult  to  sustain  it  either  on  principle  or  on. author- 
ity. It  is  believed  that  no  decided  case  has  gone  to  the  length  there 
suggested  and  it  is  not  clear  on  what  ground  such  a  decision  would 
be  sustainable.  To  assume  that  every  sale  by  the  defendant  was  the 
loss  of  a  sale  to  the  plaintiff  would  be  to  violate  the  basic  principle 
that  the  plaintiff  is  entitled  to  only  such  damages  as  he  can  prove ; 
and  no  such  assumption  will  be  indulged  by  the  courts.  Leather 
Cloth  Co.  v.  Hirsch/ield  (1865)  L.  R.  1  Eq.  299;  Atlantic  Milling  Co. 
v.  Rowland  (1886)  27  Fed.  24  ;  Shaw  <Sf  Co.  v.  Pilling  &  i>on  (1896) 
175  Pa.  St.  78.  Nor  is  the  court's  position  strengthened  by  saying 
that  since  the  plaintiff's  loss  rather  than  the  defendant's  gain  should 
be  the  measure  of  damages,  the  plaintiff's  profit  on  the  sale  of  an 
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equal  amount  of  his  goods,  not  the  defendant's  profit  actually  made, 
should  be  the  measure  of  damages.  Upon  granting  an  injunction  to 
restrain  infringement,  a  court  of  equity  will  grant  an  accounting  of 
the  defendant's  profits.  This  is  a  remedy  entirely  distinct  from  the 
giving  of  damages.  Lever  v.  Goodwin  (1887)  36  Ch.  D.  1  ;  Leather 
Cloth  Co.  v.  Hirschfield,  supra ;  Henessy  v.  Wilmerding-Loewe  Co. 
(1900)  103  Fed.  90;  Suth.  on  Dam.,  3d  ed,,  §  1201.  It  is  purely 
equitable  and  is  given  on  the  theory  of  a  constructive  trust.  Adding- 
ion  v.  Cullinane  (1887)  28  Mo.  App.  238  ;  Suth.,  supra.  In  an  ac- 
counting of  profits,  the  defendant's  gain  is  the  measure  of  recovery, 
and  the  plaintiffs  loss  immaterial ;  where  legal  damages  are  given, 
even  in  a  court  of  equity,  the  plaintiffs  loss  is  the  only  essential  factor. 
That  the  two  forms  of  recovery  are  entirely  distinct  the  couit  seems 
to  have  overlooked.  Even  if  the  law  were,  as  was  held  in  Graham  v. 
Plate  (1871)  40  Cal.  593,  on  a  mistaken  analogy  to  confusion  of  goods, 
that  the  defendant's  profits  were  a  proper  measure  of  damages,  it  is 
difficult  to  see  how  the  principal  case  would  be  an  improvement,  for 
it  would  only  substitute  for  what  the  defendant  gained  what  the  plain- 
tiff did  not  lose. 

Whether  the  measure  of  damages  suggested  might  under  certain 
circumstances  be  a  proper  one  is  a  more  difficult  question.  The  facts 
in  the  principal  case  are  perhaps  of  frequent  occurrence.  The  defend- 
ant was  a  retail  grocer  selling  the  complainant's  products  as  well  as  the 
infringing  goods.  Here  the  court  might  have  found  that  the  defend- 
ant would  have  sold  the  complainant's  goods  in  almost  every  case  in 
which  the  spurious  goods  were  sold,  if  he  had  not  also  had  the  spuri- 
ous goods  on  sale,  and  yet  have  found  that  the  complainant's  goods 
would  not  have  been  sold  in  every  case  except  by  the  defendant's 
agency.  Is  the  complainant  entitled  to  recover  for  loss  of  profits 
which  it  could  have  made  only  by  the  defendant's  voluntary  act  ?  Be- 
sides the  incongruous  result  of  taxing  the  infringer  who  also  sells  the 
genuine  article  for  heavier  damages  than  one  who  does  not,  the  court 
would  seem  to  be  granting  damages  not  caused  by  the  unlawful  act 
but  only  by  the  concurrence  of  an  unlawful  act  and  an  additional  law- 
ful act.  Might  not  the  court  refuse  such  recovery  on  the  ground  that 
the  selling  of  the  spurious  did  not  cause  the  damage,  and  that  the 
defendant's  further  act  of  failing  to  sell  the  genuine  goods  was  entirely 
lawful  ? 

Contracts  of  Labor  Unions  in  New  York. — The  right  of  work- 
ingmen  to  organize  and  to  co-operate  in  order  to  advance  their  inter- 
ests is  generally  recognized.  But  there  is  the  greatest  uncertainty  as 
to  the  extent  to  which  such  organizations  may  go  in  their  compe- 
tition with  capital  and  with  each  other.  The  Court  of  Appeals  of 
New  York  has  taken  the  position  that  a  union  may  refuse  to  allow  its 
members  to  work  with  members  of  a  rival  union  and  may  strike  or 
threaten  to  strike  if  the  latter  are  not  discharged.  In  case  the  em- 
ployer under  this  pressure  actually  discharges  the  men  objected  to 
neither  they  nor  the  organizition  of  which  they  may  be  members  have 
any  right  of  action  against  the  rival  union  or  its  members,  provided 
no  force  is  employed  nor  any  unlawful  act  committed.  National 
Protective  A ssn  v.  Cutnming  (1902)  170  N.  Y.  315.  See  also  Wunch 
v.  Sh inkland  ( 1 90 1 )  59  App.  Div.  482. 
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Two  recent  decisions  of  the  Appellate  Division  of  the  Supreme 
Court  are  of  interest  in  this  connection.  In  Mills  v.  U.  S.  Printing 
Co.  (1904)  91  N.  Y.  Supp.  185,  a  non-union  man  sought  an  injunc- 
tion restraining  his  employer  from  discharging,  under  its  contract 
with  a  labor  union,  employees  who  refused  to  join  such  organization. 
The  application  was  refused  on  the  ground  that  a  master,  having  the 
right  to  discharge  his  men  for  any  reason  or  no  reason,  could  not  be 
enjoined  because  his  special  reason  might  be  his  agreement  with  the 
union.  In  another  suit  before  the  same  tribunal,  a  rather  remarkable 
result  was  reached.  It  was  there  held,  by  a  divided  court,  that  a  con- 
tract between  an  employer  and  a  labor  union,  providing  that  no  help 
should  be  employed  other  than  members  of  the  union  and  that  all 
non-union  men  should  be  discharged,  constituted  an  attempt  to  re- 
strict freedom  of  employment  and  was  void  as  against  public  policy. 
In  an  action  on  a  note  given  as  collateral  security  for  the  performance 
of  this  agreement,  the  unlawful  character  of  such  a  contract  was  held 
to  be  a  sufficient  defense.  Jacobs  v.  Cohen  (1904)  90  N.  Y.  Supp. 
854.  It  would  seem  that  if  a  master  has  the  absolute  and  unrestricted 
right  to  hire  and  discharge  his  men  as  Mills  v.  U.  S.  Printing  Co.  sug- 
gests, he  may,  for  proper  consideration,  contract  away  his  volition  in 
that  respect.  On  the  other  hand,  if  we  accept  as  the  settled  rule  of 
New  York  the  decision  of  Chief  Justice  Parker  in  the  Protective  Assn. 
v.  dimming  that  a  labor  union  may  strike  or  threaten  to  strike  in  or- 
der to  secure  exclusive  employment  for  its  members,  it  seems  illogical 
to  say  that  it  may  not  contract  to  the  same  purpose.  Hirschberg, 
P.  J.,  bases  his  opinion  upon  the  spirit  and  reasoning  of  Curran  v. 
Galen  (1897)  152  N.  Y.  33,  and  concludes  that  the  contract  here  was 
unlawful  because  its  purpose  was  to  restrict  freedom  of  employment 
on  the  part  of  both  master  and  servant  under  penalty  of  loss  of  service 
on  one  hand  and  deprivation  of  employment  on  the  other  and  to  co- 
erce all  workingmen  within  the  field  of  its  operation  to  become  and  to 
remain  members  of  the  contracting  organization.  But  Curran  v.  Galen 
is  to  be  distinguished  on  findings  of  falsehood  and  malice — averrruents 
of  which  were  lacking  in  the  present  instance — and  must  be  limited  to 
such  facts  in  the  light  of  the  later  decision  of  Nat.  Protect.  Assn.  v. 
dimming.  The  proposition  therein  announced  by  Vann,  J,  dissent- 
ing, that  workmen  cannot  dictate  to  employers  whom  they  shall  em- 
ploy, is  denied  absolutely  by  Parker,  Ch.  J.,  who  says,  "so  long  as 
workmen  assume  all  risk  of  injury  that  may  come  to  them  through 
the  carelessness  of  co-employees,  they  have  moral  and  legal  right  to 
say  that  they  will  not  work  with  certain  men  and  the  employer  must 
accept  this  dictation  or  go  without  their  services,"  p.  324. 

The  advanced  position  of  the  New  York  Court  of  Appeals  on  the 
rights  of  labor  unions  was  also  recognized  by  Holmes,  J.,  dissenting, 
in  Vegelahn  v.  Gunler  (1896)  167  Mass.  92.  His  position  is  that  the 
policy  of  the  English  law  is  to  encourage  competition,  holding  that  it  is 
worth  more  to  society  than  it  costs.  Therefore  the  intentional  infliction 
of  temporal  damage  is  justified  when  it  is  done  not  for  its  own  sake, 
but  as  an  instrumentality  in  securing  the  victory  in  the  battle  of  trade. 
A  prima  facie  tort  is  made  out  whenever  an  intentional  injury  can  be 
shown  ;  the  defendant  must  then  bring  his  conduct  within  one  of  the 
rules  of  privilege.     Thus  a  labor  union  cannot  justify  its  action  in 
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forcing  third  parties  to  break  their  contracts  because  the  plaintiff  re- 
fused to  recognize  the  union  formally  or  offered  an  alleged  insult  to 
the  walking  delegate,  Beallie  v.  Callanan  (N.  Y.  1903)  82  App.  Div. 
7,  nor  where  they  object  to  the  employer's  use  of  labor-saving  ma- 
chinery. Hopkins  v.  Oxley  Slave  Co.  (1897)  83  Fed.  912.  See  1  Co- 
lumbia Law  Review  123  ;  2  id.,  37,  400,  552. 


The  Right  of  a  Landowner  to  Kill  Game. — In  a  recent  case 
before  the  Supreme  Court  of  Arkansas  it  was  held  that  the  right  of  a 
landowner  to  kill  game  on  his  own  land  was  a  property  right  inci- 
dent to  his  ownership  of  the  soil,  and  that  a  law  taking  away  this 
right  was  unconstitutional  within  the  Fourteenth  Amendment.  State 
v.  Mallory  (Ark.  1904)  83  S.  W.  955. 

Originally  it  would  seem  that  the  right  to  kill  animals  ferae 
naturae  was  an  unrestricted  public  or  common  right,  belonging 
to  all  individuals  as  members  of  society,  the  game  unreclaimed  belong- 
ing either  to  no  one  or  to  the  public.  Bracton.  B.  II.  Ch.  1,  s.  2; 
Puffendorf,  B.  IV.  Ch.  6;  2  Black.  Com.  13th  ed.  419,  n.  jo;  Geer 
v.  Conn.  (1895)  161  U.  S.  519.  In  England  the  right  was  exercised 
by  all  subjecis  over  all  unenclosed  lands,  whether  commons,  or  pri- 
vate or  royal  estates.  2  Black.  Com.,  supra;  Select  Pleas  of  the 
Forest  (13  Publications  Selden  Society)  cxxiii;  Placita  de  Quo 
Warranto  601.  Over  enclosed  lands  this  right  could  not  be  exercised, 
but  in  Select  Pleas  of  the  Forest,  supra,  cxxii,  this  restriction  is 
said  to  have  arisen,  not  by  reason  of  a  property  right  in  the  game  in 
the  enclosure  inhering  in  land  ownership,  but  by  virtue  of  the  land- 
owner's right  to  prevent  this,  as  any  other  trespass.  On  the  public 
right  to  hunt  royal  authority  early  imposed  a  restriction  by  excluding 
the  public  from  certain  reserved  areas,  Canute,  Secular  Dooms,  Cap. 
81  (in  Stubbs,  Select  Charters  74).  These  reserved  areas  were  later 
greatly  extended  by  the  establishment  of  forests,  covering  private  as 
well  as  the  royal  estates,  having  special  laws,  courts,  and  administra- 
tive officers,  and  by  granting  to  private  individuals  franchises  of 
chases,  parks  and  warrens,  under  which  powers  and  privileges  were 
conferred  similar  in  those  of  the  forest,  but  not  possessed  at  common 
law.  4  Coke's  Inst.  289;  Manwood,  Forest  Laws;  Stubbs,  Select 
Charters,  Assize  of  the  Forest,  156,  157,  and  pp.  296,  347;  Magna 
Carta,  1  Statutes  at  Large  1 ;  Charter  of  the  Forest,  1  Statutes  at 
Large  11;  Select  Pleas  of  the  Forest,  supra,  Introduction;  1  Statutes 
of  the  Realm  4,  32.  These  franchises  were  not  regarded  as  issuing 
out  of  the  soil,  4  Coke's  Inst.  318,  but  were  personal  grants  and  often 
extended  over  lands  of  which  the  grantee  was  not  the  owner.  The 
restrictions  and  qualifications,  with  the  old  common  law  remaining, 
established  the  following  rules  as  to  wild  game:  The  king  was  the 
owner,  and  though  his  ownership  did  not  exclude  the  public  from 
taking  game,  he  might  grant  exclusive  rights  to  it  at  his  pleasure. 
Bracton,  B.  II,  Ch.  1,  s.  2;  2  Black.  Com.  39,  410,419;  Manwood, 
Forest  Law  7;  but  see  11  Co.  87;  and  2  Black.  Com.,  13th  ed.  419, 
n.  10.  Privileged  persons  could  prevent  the  taking  of  game,  as  a 
restraint  on  trespassers,  and  could  acquire  such  rights  as  to  living 
game  that  it  became  theirs  when  taken  by  a  trespasser.  Select  Pleas 
of  the  Forest,  supra,   cxxii.      Individual   rights  to   game  were  ac- 


242  COLUMBIA  LAW  REVIEW. 

quired  by  and  because  of  subjection  to  control  or  possession,  2  Black. 
Com.  392;  Case  0/  the  Swans  (1592)  7  Co.  Rep.  15  b;  Sutton  v. 
Moody  (1697)  1  Ld.  Raym.  250;  Blades  v.  ffiggs  (1865)  n  H.  of 
L.  Cases  621;  Queen  v.  Shickle  (1868)  L.  R.  1  C.  C.  158,  and  the 
grant  of  special  privileges  except  perhaps  in  the  case  of  a  chase  did 
not  confer  any  more  extensive  rights  in  this  respect.  Ownership  or 
control  began  with  a  successful  pursuit,  or  in  the  case  of  dead  game 
or  game  impotentiae,  by  reason  of  the  ownership  on  land  on  which 
it  fell  or  was  born,  2  Black.  Com.  392-394,  419,  and  game  reduced 
to  possession  by  a  trespasser  became  the  property  of  the  landowner. 
Blades  v.  Higgs,  supra;  2  Black.  Com.  13th  ed.  419,  n.  10;  11  Co. 
87;  but  see  2  Black.  Com.  39. 

Blackstone  says,  Vol.  II,  p.  39,  that  without  a  special  privilege 
a  landowner  could  not  take  wild  game  on  his  own  land.  Christian 
has  pointed  out  that,  by  reason  of  the  old  common  right,  this  is 
probably  incorrect,  and  that  Blackstone's  idea  was  due  to  a  statute 
which  restricted  to  landowners  a  right  formerly  common  to  all. 
2  Black.  Com.,  13th  ed.,  418,  n.  (8),  419,  n.  (10);  but  see  Man- 
wood,  Forest  Law  7.  But  landowners  were  selected  in  this  statute 
because  they  were  reliable  persons,  and  there  is  no  suggestion  that  the 
land  itself  gave  them  a  peculiar  right,  other  than  the  power  to  prevent 
trespass.  In  his  land  the  landowner  could  exercise  the  public  right 
to  the  exclusion  of  others,  but  he  also  had  no  right  to  wild  game  until 
reduced  to  possession.     Sutton  v.  Moody,  supra. 

The  right  to  take  game  in  the  private  lands  of  another  was  a 
profit  a  prendre,  Dutchess  of  Norfolk  v.  Wiseman,  Y.  B.  12  Henry 
VII,  25,  13  Henry  VII,  13  pi.  2;  but  an  owner  could  grant  no 
interest  in  his  land  until  owned  by  him,  and  these  grants  must  be 
construed  as  a  right  to  take  from  the  land  game  which  would  other- 
wise belong  to  the  owner  by  virtue  of  having  fallen  on  his  land. 
While  practically  the  sum  of  these  laws,  and  those  as  to  qualifications, 
work  to  the  protection  of  the  land  owners,  they  seem  to  establish 
that  the  right  to  kill  game  in  England  is  a  personal  right;  "when 
a  person  is  merely  the  owner  of  land  without  any  other  privilege 
attached  to  it  than  that  which  ownership  confers,  he  can  have  no 
property  in  the  wild  animals  upon  the  land  so  long  as  they  are  in  a 
state  of  nature  and  unreclaimed.  Indeed,  this  notion  of  the  exist- 
ence of  property  in  wild  animals  is  inconsistent  with  the  whole  cur- 
rent of  the  authorities  from  the  Year  Books  downward."  Blades  v. 
Higgs,  supra,  p.  638. 

In  general  these  principles  were  transplanted  here  by  our  ances- 
tors and  underlie  the  American  law.  Geer  v.  Conn.,  supra.  Such 
property  as  there  is  in  wild  game  is  in  the  State  or  the  public.  Geer 
v.  Conn.,  supra;  State  v.  Theriault  (Vt.  1898)  67  Am.  St.  Rep.  695. 
No  individual  has  such  a  right  to  take  game  that  it  cannot  be  con- 
trolled by  the  State,  1  Columbia  Law  Review,  548,  or  completely 
taken  away.  Ex  parte  Maier  (1894)  103  Cal.  476.  It  is  said  the 
only  right  of  an  individual  to  take  game  is  by  permission  of  the  State, 
Magner  v.  People  (1881)  97  111.  320,  though  no  special  privileges,  as 
English  franchises,  may  be  granted  here,  1  Schouler,  Personal  Prop. 
§  49.  The  principal  case  is  believed  to  be  the  first  which  has  decided 
that  the  right  to  take  game  is  so  far  a  property  right  as  to  be  beyond 
the  absolute  control  of  the  State. 
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Admiralty — Torts  Resulting  in  Death— State  Statutes.  Two 
vessels,  registered  in  Delaware,  collided  on  the  high  seas  and  the  plaintiff's 
intestate  was  killed.  Negligence  was  found.  In  an  action  for  the  tort  it 
was  held  that  the  Delaware  statute  providing  for  an  action  resulting  in 
death  would  be  applied  in  admiralty.  In  re  Petition  of  Old  Dominion 
S.  S.  Co.  etc.  (1904)  32  N.  Y.  Law  J.    See  Notes,  p.  234. 

Agency — Delegation  of  powers  to  sub-agent— Acts  of  discre- 
tion. An  indemnity  company  expressly  stipulated  in  its  bond  that  the 
latter  should  be  binding  only  when  signed  by  C,  its  agent.  By  mutual 
arrangement,  C.'s  clerk  issued  and  delivered,  C.  approving,  an  unsigned 
bond,  the  obligee  consenting  that  C.  should  sign  later.  Held,  the  power 
to  issue  such  a  bond,  being  discretionary,  could  not  be  delegated.  Culli- 
nanx.  Bowker  (1904)  180  N.  Y.  93. 

Mechanical  and  purely  clerical  acts  may  be  delegated  to  a  sub-agent. 
Commercial  Bank  v.  Norton  (1841)  1  Hill  501;  Story,  Agency  §  14.  In 
matters  of  insurance,  a  sub-agent  may  perform  discretionary  acts.  Bodine 
v.  Ins.  Co.  (1872)  51  N.  Y.  117;  Arffx.  Ins.  Co.  (1890)  125  N.  Y.  57.  But 
this  is  an  exception  to  the  general  rule  which  denies  such  power.  Pendallv. 
Bench  (1847)  4  McLean  (U.  S.  C.  C.)  259  ;  Catlin  v.  Bell  (181 5)  4  Camp. 
183;  Mechem,  Agency,  \  186  The  issuing  of  the  bond  in  the  principal 
case  seems  within  the  general  rule.  Lewis  v.  Ingersoll  (1864)  3  Abb. 
(N.  Y.)  App.  Dec.  55 ;  Emerson  v.  Hat  Mfg  Co.  (1815)  12  Mass.  237. 

Carriers— Action  of  Official  without  Authority  No  Excuse 
for  Non-performance.  A  carrier  during  the  war  between  China  and 
Japan  agreed  to  forward  a  consignment  of  pig-lead  from  Chicago  to 
Yokohama.  The  deputy  collector  of  the  clearing  port,  acting  without  au- 
thority, refused  to  grant  clearance  papers  to  the  carrying  vessel  so  long  as 
the  pig-lead  was  aboard,  on  the  ground  that  it  was  contraband.  Such  ma- 
terial, however,  is  not  contraband.  Held,  the  action  of  the  deputy  was  no 
excuse  for  the  delay  and  the  consequent  breach.  Northern  Pacific  R.  R. 
Co.  v.  American  Trading  Co.  (1904)  195  U.  S.  439. 

Though  non-performance  of  a  contract  is  excused  when  performance  is 
made  unlawful  by  an  act  passed  subsequent  to  the  making  of  the  contract, 
Bailey  v.  DeCrespigny  (1869)  L.  R.  4  Q.  B.  180;  Heine  v.  Meyer  (1874)61 
N.  Y.  171,  yet  it  is  not  excused  by  the  unauthorized  act  of  an  officer,  such 
an  act  not  being  an  act  of  the  State.  Evans  v.  Hut  ton  (1842)  5  Scott  670  ; 
Gosling  v.  Higgins  (1808)  1  Campbell  451.  The  carrier  in  the  principal 
case  assumed  that  the  lead  might  be  declared  contraband,  and  since  the 
carrying  of  contraband  is  not  illegal,  Seto  v.  Lowe  (17 99)  1  Johns.  Cas.  1  ; 
The  Sanctissima  Trinidad  (1822)  7  Wheat.  283,  340,  such  assumption 
does  not  involve  an  engagement  to  do  an  unlawful  act.  The  principal  case 
was  therefore  rightly  decided. 

Carriers— Ejectment  of  Passenger— Mistake  of  Conductor. 
The  plaintiff  offered  to  pay  his  fare  from  a  dollar  bill  which  the  con- 
ductor honestly  believed  to  be  counterfeit,  and  refusing  to  accept  it, 
ejected  the  plaintiff.  Held,  the  plaintiff  was  justified  in  resisting  and 
could  include  in  his  damages  the  mortification  and  injury  to  his  char- 
acter caused  by  a  forcible  ejection.  Breen  v.  St.  Louis  Transit  Co. 
(Mo.  1904)  83  S.  W.  998. 

For  a  comment  on  this  case,  which  was  decided  similarly  upon  the 
first  appeal,  see  4  Columbia  Law  Review  225. 
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Carriers— Merchandise  Checked  ^s  Baggage.  The  baggage 
master  of  the  defendant  railroad  accepted  merchandise  of  the  plaintiff 
with  knowledge  of  its  character,  and  checked  it  as  baggage.  Held,  the  de- 
fendant was  liable  for  the  merchandise,  as  baggage.  Saleeby  v.  Central 
R.  R.  Co.  of  N.J.  (1904)  90  N.  Y.  Supp.  1053. 

The  samples  of  a  commercial  traveler  are  not  baggage  ;  Stimson  v. 
Railroad  Co.  (1867)  98  Mass.  83;  neither  is  an  accepted  case  of  merchan- 
dise, though  marked  "  glass,"  Cahill  v.  The  Railway  (1863)  13  Com.  B. 
N.  S.  1818;  nor  goods  designed  for  peddling.  Railroad  Co.  v.  Marcus 
(1865)  38  III.  219.  But  if  goods  not  baggage  are  knowingly  accepted  by 
the  carrier  as  baggage  they  must  be  treated  as  such.  Railroad  Co.  v. 
Conklin  (1884)  32  Kan.  55.  The  baggage  master  may  make  a  binding 
acceptance,  even  where  a  regulation  expressly  denies  him  the  power. 
Com.  v.  Railroad  (i860)  15  Gray  447. 

Carriers — Discriminations.  Under  North  Carolina  Laws  1899,,  p. 
301,  C.  164,  §  13,  providing  against  discriminations  for  the  same  service 
by  a  railroad,  it  was  held  that  a  railroad  carrying  raw  material  to  factories, 
cannot  charge  a  lower  rate  to  a  shipper,  who  agrees  to  reship  the  manu- 
factured product  by  that  road.  Hilton  Lumber  Co.  v.  Atlantic  Coast 
Line  R.  Co.  (N.  C.  1904)  48  S.  E.  813. 

Exclusive  patronage  will  not  allow  discriminations,  Minacho  v. 
Ward  (1866)  27  Fed.  529;  nor  is  the  fact  that  one  individual  gives  heavier 
traffic  to  the  railroad  material,  Hays  v.  Pennsylvania  Co.  (1882)  12  Fed. 
309,  unless  the  cost  of  transportation  is  less  because  of  car-load  lots. 
Brownellw  Railroad  (1891)  4  Interstate  Com.  Rep.  285.  On  the  other 
hand,  it  has  been  held  that  differences  between  two  towns  in  population 
and  tonnage  traffic  justify  different  rates.  Detroit,  G.  H  &«  M.  Ry.  Co.  v. 
Interstate  Com.  Com.  (1896)  74  Fed.  803.  The  question  seems  to  be  one 
of  economics  rather  than  of  legal  theory.  In  passenger  cases,  the  economic 
question  does  not  arise,  so  that  party-tickets  are  allowable.  Interstate 
Com.  Com.  v.  B.  &>  O.  Railroad  (1892)  145  U.  S.  263. 

Constitutional  Law — Foreign  Corporations— Revocation  of 
License.  The  plaintiff,  a  foreign  insurance  company,  was  licensed  to  do 
business  in  Kentucky.  Ky.  St.  1903,  §631  provides  that  if  any  foreign 
insurance  company  shall,  without  the  consent  of  the  adverse  party,  sue  in, 
or  remove  a  suit  to,  a  federal  court,  it  shall  be  the  duty  of  the  insurance 
commissioner  to  revoke  its  license.  The  plaintiff  did  remove  a  suit  to  a 
federal  circuit  court,  without  the  consent  of  the  adverse  party.  Held,  an 
injunction  will  not  be  granted  restraining  the  insurance  commissioner 
from  revoking  the  license.  Traveller's  Ins.  Co.  v.  Prewitt,  Ins.  Comm'r. 
(Ky.  1904)  83  S.  W.  611.    See  Notes,  p.  231. 

Constitutional  Law — Power  of  Administrative  Officer.  Two 
Chinese  children  were  refused  admission  to  this  country.  They  were 
the  adopted  children  of  a  Chinese  merchant  who  had  a  domicil  in 
Philadelphia.  An  appeal  was  taken,  as  provided  by  statute,  to  the 
Secretary  of  Labor  and  Commerce,  and  he  affirmed  the  decision  ex- 
cluding the  children.  Writs  of  habeas  corpus  and  certiorari  were 
brought  to  the  United  States  courts.  Held,  the  decision  of  the  Secretary 
of  Labor  and  Commerce  is  not  final  and  the  children  must  be  released. 
In  the  Matter  of  Fong  Yim  (S.  D.  of  N.  Y.  1905  )  32  New  York  Law 
Journal  1349. 

While  as  a  matter  of  policy  a  distinction  might  be  taken  between 
adopted  children  and  natural  children,  no  very  strong  reason  for  such  a 
view  appears.  In  the  absence  of  such  a  distinction  the  domicil  of  minor 
children  is,  under  the  circumstances  of  the  case,  the  domicil  of  the  father. 
See   Kennedy  v.   Ryall  (1876)  67  N.   Y.  379,  386.     Hence  the   question 
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seems  directly  raised  as  to  the  right  of  an  administrative  officer  to  exclude 
finally  persons  claiming  citizenship.  The  appeal  to  the  Secretary  of  Labor 
and  Commerce  insisted  on  by  the  United  States  Supreme  Court,  U.  S.  v. 
Sing  Tuck  (1904)  194  U.  S.  161,  is  not  wanting  here,  and  it  would  seem 
that  the  carrying  of  this  case  to  that  court  could  secure  a  final  adjudica- 
tion in  the  matter.    4  Columbia  Law  Review  290;  4  id.  437. 

Constitutional  Law— Real  Property — Right  to  Take  Game. 
A  statute  made  it  unlawful  for  non-residents  to  take  game  within  the  State, 
and  under  it  the  defendant,  a  non-resident  landowner,  was  arrested.  Held, 
the  right  to  take  game  is  a  property  right,  inherent  in  the  ownership  of 
land,  and  the  statute  was  unconstitutional  within  the  Fourteenth  Amend- 
ment.    State  v.   Mallory  (Ark.  1904)  38  S.  W.  955.     See  Notes,  p.  241. 

Contracts— Actions— Parties  Joint  and  Several.  One  of  three 
executing  promisees  brought  an  action  for  breach  of  a  contract,  joint  in 
form.  Held,  in  the  absence  of  allegations  and  proof  of  a  several  interest, 
the  language  will  control,  and  the  other  promisees  must  be  joined.  Fisher 
Textile  Co.  v.  Perkins  (1904)  90  N.  Y.  Sup.  993. 

Unlike  promisors,  the  relationship  of  promisees  is  determined  by  both 
language  and  interest.  Slingsbys  Case  (1587)  5  Rep.  18;  Sorsbie  v.  Park 
(1843)  12  M.  &  W.  146.  Seemingly  when  the  language  is  clear  and  no 
contrary  interest  appears,  the  language  will  control;  Wootton  v.  Steffenoni 
(1843)  12  M.  &  W.  129,  134;  but  "  if  the  legal  interest  in  the  covenant 
and  in  the  cause  of  action  "  is  several,  the  contract  is  several  though  joint 
in  terms.  Wotton  v.  Cooke  (1574)  Dyer  337b  ;  Shaw  v.  Sherwood  (1599) 
Cro.  Eliz.  729  ;  Wilkinson  v.  Lloyd  (1676)  2  Mod  82  ;  Withers  v.  Bircham 
(1824)  3  B.  &  C.  255  ;  Hees  v.  Nellis  (1873)  '  Thomp.  &  C.  1 18 ;  and,  if 
these  interests  be  joint,  the  covenant  is  joint,  though  several  in  terms. 
Eccleston  v.  Clipshan  (1668)  1  Saund.  153  n(i);  Copen  v.  Barrows  (1854) 
1  Gray  376.  So  where  only  the  cause  of  action  is  joint,  and  the  interest 
is  several,  suit  must  be  brought  jointly.  Rolls  v.  Yates  (161 1)  Yelv.  177  ; 
Coryton  v.  Lithebye  (1670)  2  Saund.  115  (116a)  and  n  (2);  Anderson  v. 
Martindale  (1801)  1  East.  497;  Foley  v.  Addenbrooke  (1843)  4  Q-  B.  197  ; 
contra  Tippettw.  Hawley  (1688)  3  Mod.  203.  Generally,  where  the  interest 
is  several  and  the  covenant  in  terms  is  joint  and  several,  the  action  should 
be  several,  Owston  v.  Ogle  (181 1)  13  Mast  538,  "  unless  such  construction 
be  expressly  excluded  by  the  terms."  Sharp  v.  Conkling  (1844)  16  Vt. 
355.  But  wherever  promisees  may  be  joined  they  must  be.  Petrie  v. 
Bury  (1824)  3  B.  &.  C.  353.  On  principle,  it  seems  clear  that  as  to  joint 
or  to  several  contracts,  the  intention  should  control  with  promisees  as  with 
promisors,  and  that  the  interest  test  should  be  applied  only  in  cases  of 
covenants,  joint  and  several. 

Contracts— Compelling  Employer  to  Employ  Union  Labor. 
In  an  action  on  a  promissory  note  given  as  security  for  the  performance  of 
an  agreement  between  a  labor  union  and  an  employer  whereby  the  latter 
was  bound  not  to  engage  labor  other  than  members  of  the  union  and  to 
discharge  all  non-union  men  it  was  held  that  the  unlawful  character  of 
such  a  contract  is  a  good  defence.  Jacobs  v.  Cohen  (1904)  90  N.  Y.  Supp. 
854. 

A  non-union  man  sought  an  injunction  to  restrain  his  employer  from 
discharging,  under  a  contract  with  a  labor  union,  employees  who  refused 
to  join  such  union.  Held  an  employee  has  no  such  right  to  retention  as 
will  entitle  him  to  interfere  with  the  master's  right  to  discharge.  Mills  v. 
U.  S.  Printing  Co.  (1904)  91  N.  Y.  Supp.  185.  See  Notes,  p.  239. 

Contracts— Defence  of  Illegality— Stock  Speculating  on  Mar- 
gins. In  an  action  on  two  checks  given  by  the  defendant  to  his  broker  the 
evidence  was  that  the  stocks  were  bought  on  margin,  that  the  checks  were 
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for  the  purchase  of  options  on  cotton,  and  that  the  stocks  were  never  as- 
signed nor  given  to  the  defendant.  Held,  the  facts  do  not  support  a 
defence  that  it  was  a  gambling  transaction.  Kendall  \.  Fries  (N.  J.  1904) 
58  Atl.  1090. 

The  English  courts  treat  the  relation  between  broker  and  customer  on 
the  basis  of  agency.  Provided  the  deal  is  genuine  as  between  the  broker 
and  third  parties,  it  is  immaterial  that  the  broker  knew  that  his  customers 
did  not  expect  to  receive  the  stock  bought  for  him  nor  to  deliver  stock  sold 
for  him,  but  expected  merely  to  deal  in  differences.  Thacker  v.  Hardy 
(1878)  4  Q.  B.  Div.  685.  The  American  tendency  is  to  regard  dealings  in 
margins  as  involving  the  relation  of  pledgor  and  pledgee,  the  broker  hold- 
ing the  stock  as  security  for  the  balance  of  the  price.  Markham  v.  Jandan 
(1869)  41  N.  Y.  235  ;  Gillett  v.  Whiting  (1890)  120  N.  Y.  402.  But  where 
the  stocks  are  never  transferred  to  the  customer  and  he  remits  only  to  cover 
losses,  it  would  seem  to  be  strong  evidence  of  a  dealing  in  differences, 
Sharp  v.  Stalker  (1902)  63  N.  J.  Eq.  596;  particularly  where  there  is  a 
great  disproportion  between  the  cash  furnished  by  the  customer  and  the 
amount  of  sales  made  for  him.  Watte  v.  Costello  (1891)  40  111.  App.  307. 
Flagg  v.  Baldwin  (1884)  38  N.  J.  Eq.  219.  The  intent  of  both  parties 
to  gamble  must  be  shown.  Pixley  v.  Boynton  (1875)  79  M-  351- 

Corporations— Jurisdiction  of  Federal  Court — Unincorpo- 
rated Association.  Suit  was  brought  by  a  citizen  of  Michigan  against 
"  The  Board  of  Trustees  of  the  Ohio  State  University,"  the  averment  as  to 
the  citizenship  being  that  the  defendant  was  created  and  existed  by  virtue 
of  the  law  of  Ohio,  had  power  to  sue  and  be  sued,  to  make  contracts,  hold 
property,  have  a  seal,  etc.,  and  was  a  citizen  of  Ohio.  Held,  there  was  no 
jurisdiction,  but  that  if  there  had  been  added  allegations  that  all  the  mem- 
bers of  the  board  were  citizens  of  Ohio,  there  would  be  jurisdiction,  though 
the  individual  members  were  not  made  defendants.  Thomas  v.  Board  of 
Trustees  of  the  Ohio  State  University  (1904)  25  Sup.  Ct.  24. 

It  is  commonly  said  that  a  corporation  is  a  citizen  of  the  State  incor- 
porating it.  Fenn.  R.  Co.  v.  St.  Louis,  etc.,  R.  Co.  (1886)  118  U.  S.  290, 
295;  Louisville,  etc.,  R.  Co.  v.  Let  son  (1844)  2  How.  497.  Mr.  Justice 
Story,  however,  declared  in  Midler  v.  Dows  (1876)  94  U.  S.  444,  that  a 
corporation  was  not  a  citizen  of  any  State  and  this  appears  to  have  been 
the  original  view.  Bank  of  U.  S.  v.  Deveaux  (1809)  5  Cranch.  61.  In  the 
early  cases  the  inquiry  seems  to  have  been  as  to  the  citizenship  of  the 
stockholders,  who  were  nevertheless,  except  in  very  early  cases,  Bank  of 
U.  S.  v.  Devereaux,  supra,  conclusively  presumed  to  be  citizens  of  the  in- 
corporating State.  Muller  v,  Dows,  supra.  In  the  principal  case,  since  it 
is  undisputed  that  no  incorporated  body  can  be  a  citizen  of  a  State,  Chap- 
man v.  Barney  (1899)  129  U.  S.  677,  and  since  the  court  was  unwilling  to 
extend  the  rules  as  to  presumption  of  citizenship  of  members  of  a  corpora- 
tion to  members  of  an  association,  no  diverse  citizenship  appeared.  That 
there  would  be  jurisdiction  if  the  individual  members  were  alleged  to  be 
citizens  of  Ohio  though  they  were  not  parties  of  record  seems  to  be  de- 
ciding the  case  on  the  analogy  of  the  early  cases  of  corporations  with  the 
difference  that  no  presumptions  are  entertained  as  to  the  citizenship  of  the 
members.  The  court  has  before  determined  the  point  of  jurisdiction  in 
cases  similar  to  this  one  as  it  was  presented  in  the  Circuit  Court,  Chapman 
v.  Barney,  supra;  Gt.  So.  Fire  Proof  Hotel  Co.  v.  J ones  (1900)  177  U.  S. 
449,  but  it  is  believed  that  the  further  question  is  decided  for  the  first  time. 

Corporations— Ultra  Vires  Acts— Liability  of  Stockholders. 
The  plaintiffs  were  creditors  of  a  Kansas  corporation,  who  sought  to  en- 
force the  statutory  liability  of  stockholders.  The  entire  assets  of  this 
corporation  and  its  control  had  been  transferred  to  a  Missouri  corporation 
which   assumed   all   the   debts   and   liabilities  of  the  Kansas  corporation. 
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This  act  was  ultra  vires  of  the  Missouri  corporation  and,  upon  its  becoming" 
insolvent,  the  creditors  of  the  Kansas  corporation  sought  to  hold  the  stock- 
holders of  the  latter  in  their  statutory  liability  under  the  laws  of  Kansas. 
Held,  that  the  transfer,  being  beyond  the  powers  of  the  Missouri  corpora- 
tion was  absolutely  void,  and  a  mere  nullity,  and  that  all  assumption  of 
liability  under  such  a  transfer  was  ineffectual  to  release  the  stockholders  of 
the  Kansas  corporation  from  their  liability  under  the  laws  of  Kansas. 
Anglo- American  Co.  v.  Lombard  (1904)  132  Fed.  721.    See  Notes,  p.  235. 

Criminal  Law— Statutory  Offence— Sale  to  Comply  with 
Statute.  An  Ohio  statute  provided  under  a  penalty,  that  no  one  should 
"  offer  or  expose  for  sale,  sell  or  deliver,  have  in  possession  with  intent  to 
sell,"  oleomargarine  containing  artificial  coloring  matter  ;  also  that  anyone 
having  for  sale  goods  included  in  the  act  should,  under  penalty  for  refusal, 
deliver  a  sample  for  analysis  to  anyone  who  demanded  the  same  and  paid 
the  price.  The  defendant  delivered  oleomargarine  containing  artificial 
coloring  to  an  official  inspector  who  demanded  the  same  for  analysis  and 
paid  the  price.  Held,  the  defendant  was  guilty  on  an  affidavit  charging 
him  with  having  unlawfully  "  sold  and  delivered."  Slate  v.  Rippeth  (Ohio, 
1904)  72  N.  E.  298. 

An  act  to  be  punishable  must  come  within  the  mischief  aimed  at  by 
the  statute.  State  v.  Wray  (1875)  72  N.  C.  253.  The  aim  is  to  be  gath- 
ered from  the  whole  statute.  Comm.  v.  Hadley  (1846)  11  Met.  66.  In  the 
principal  case  the  statute  is  for  the  protection  of  the  public  against  fraud  and 
injury  to  health.  Waterbury  v.  Newton  (1888)  50  N.  J.  Law  534 ;  State  v. 
Kelly  (1896)  54  Ohio  St.  166,  180.  One  who  receives  pay  from  an  officer 
for  such  a  sample  only  under  protest  does  not  sell  within  the  meaning  of  the 
act.  Dinkelbihler  v.  State  (Ohio,  1897)  4  N.  P.  313.  Such  a  statute  is 
not  intended  to  prevent  the  sale  of  a  sample  in  such  a  case,  when  it  ex- 
pressly commands  it  under  penalty.  Bates  Ann.  Stat.  §  4200;  State  v. 
Dairy  Co.  (1900)  62  Ohio  St.  123.  This  decision  may  be  supported  on 
an  indictment  charging  the  having  in  one's  "  possession  with  intent  to 
sell."     Bates'  Ann.  §  4200. 

Evidence — Admission  of  Evidence— Privileged  Statements  Be- 
fore a  Special  Tribunal.  The  plaintiff  as  beneficiary  under  a  life 
insurance  policy  held  by  her  deceased  husband  in  the  defendant  order  sued 
to  recover  the  amount  due  on  the  policy.  A  by-law  of  the  beneficial  asso- 
ciation provided  that  death  claims  should  be  submitted  to  a  council  of  the 
order  and  that  there  should  be  no  recourse  to  the  courts.  The  defendant, 
in  good  faith,  but  on  the  evidence  of  a  physician  who  attended  the  de- 
ceased, rejected  the  plaintiff's  claim  on  the  ground  of  the  fraudulent  con- 
cealment of  a  material  fact  by  the  insured.  Held,  the  physician's  evidence 
was  privileged  within  Comp.  Laws  1897,  §  10,181,  and  could  not  be  used 
even  before  a  special  tribunal.  The  adjudication  of  the  council  being 
therefore  erroneous,  was  no  bar  to  an  action  on  the  policy.  Dick  v.  Su- 
preme Body  of  International  Congress  (Mich.  1904)  101  N.  W.  564. 

While  statutes  like  the  one  in  the  principal  case  make  privileged  the 
communications  of  a  patient  to  his  physician  ;  4  Columbia  Law  Review, 
438;  yet  a  special  tribunal  is  not  bound  by  the  common-law  rules  regulat- 
ing the  trial  of  actions  or  the  admission  of  evidence.  It  can  arrange  its 
own  procedure  and  the  decision  of  such  a  tribunal  will  not  be  disturbed  by 
the  courts  unless  it  was  procured  by  fraud.  5  Columbia  Law  Review 
52.  The  question  remains  whether  the  statutory  rules  of  evidence  are 
binding  on  such  a  tribunal.  While  the  object  of  these  statutes,  however 
unfair  their  operation,  is  the  protection  of  the  confidential  relation  of 
physician  and  patient,  5  Columbia  Law  Review  646,  Greenleaf  on  Evi- 
dence §  247a,  such  a  statute  is  in  derogation  of  the  common  law,  and  the 
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legislative  intent  to  extend  the  restriction  beyond  the  State  clourts  should 
clearly  appear.  That  intent  is  not  evident  in  the  statute  involved  in  the 
principal  case. 

Landlord  and  Tenant— Construction  of  Covenant  to  keep  in 
Repair.  A  landlord  sued  on  a  covenant  in  a  lease  by  which  the  tenant 
agreed  " to  keep  said  premises  in  good  repair."  Held,  the  tenant  was 
obliged  to  put  the  premises  in  good  repair,  as  well  as  keep  and  leave  them 
so.     Lehmaier  v.Jones  (1905)  32  N.  Y.  L.  J.  1363. 

Such  a  clause  in  a  lease  would  seem  to  put  on  the  tenant  merely  the 
obligation  to  deliver  the  premises  in  as  good  condition  as  that  in  which  he 
received  them.  West  v  Hast  (Ky.  1832)  7  J.  J.  Marsh  259.  To  the 
English  courts,  however,  the  clause  means  "  to  put  premises  in  good 
repair  and  so  keep  them."  Proudfoot  v.  Hart  (1890)  L.  R.  25  Q.  B. 
Div.  42.  Such  is  the  construction  of  the  clause  in  a  testamentary  trust. 
Cook  v.  Cholmondeley  (1858)  4  Drew  326.  The  principal  case  follows  the 
rule  previously  laid  down  in  New  York.  Green  v.  Eden  (1874)  2  T.  &  C. 
582.  The  reason  is  suggested  by  Baron  Parke  :  "  The  tenant  cannot 
keep  the  premises  in  good  repair  without  first  putting  them  into  it." 
Payne  v.  Hayne   (1847)  16  M.  &  W.  541. 

Mandamus — Interstate  Commerce  Act — Scope  of  the  Writ  of 
Mandamus  under  the  Statute.  The  defendant  railroad  discrimi- 
nated against  the  relator  by  allowing  the  latter's  mine  a  smaller  percentage 
of  its  cars  for  shipment  of  coal  than  it  was  entitled  to  by  a  comparison  of 
its  output  with  that  of  the  other  mines  on  the  line.  Interstate  Commerce 
Act,  sec.  3.  Held,  by  mandamus  the  court  may  compel  the  railroad  not 
merely  to  desist  from  such  discrimination  but  to  furnish  the  relator  a  fair 
proportion  of  its  cars,  which  proportion  was  found  as  a  fact  by  the  court. 
West  Va.  N.  R.  Co.  v.  U.  S.  (C.  C.  A.  4th  Circ.  1904)  37  Chicago  Legal 
News  123. 

The  right  to  issue  the  writ  in  the  case  is  clear  under  the  statute. 
Interstate  Commerce  Act.  The  common  law  rules  being  still  applicable, 
High  Extr.  Leg.  Rem.  88  ;  Kimball  v.  Union  Co.  (1872)  44  Cal.  173, 
the  court  can  compel  performance  of  specific  acts,  but  only  where  the 
legal  right  thereto  is  clearly  and  distinctly  made  out.  People  v.  C.  &*  A. 
R.  R.  (1890)  131  111.  175.  It  would  seem  that  the  relative  output  of  various 
coal  mines  could  be  accurately  determined  so  that  a  specific  allotment  of 
cars  could  be  made  on  that  basis  and  enforced  by  a  mandamus,  the  right 
being  a  clear  one  under  the  Interstate  Commerce  Act,  section  3. 

Municipal  Corporations — Liability  for  Negligence  of  Fire 
Department  Employee.  An  employee  of  the  fire  department  of  the 
defendant  city  while  hauling  coal  necessary  for  use  in  such  department 
negligently  injured  the  plaintiff.  Held,  the  city  was  not  liable  for  the 
negligence,  as  the  employee  of  the  fire  department  was  engaged  in  a  public 
service.     Mauske  v.  City  of  Milwaukee  (Wis.  1904)  101  N.  W.  377. 

A  city  is  not  liable  for  its  negligence  in  discharging  a  public  service 
unless  expressly  made  so  by  statute,  though  it  is  liable  for  negligence  in 
the  performance  of  acts  done  in  its  private  character.  Oliver  v.  Worcester 
(1869)  102  Mass.  489;  City  of  Galveston  v.  Posnainsky  (1884)  62  Tex.  118. 
There  is  a  conflict  as  to  what  are  and  what  are  not  public  services.  Judge 
v.  City  of  Meriden  (1871)  38  Conn.  90;  Barney  Dumping  Boat  Co.  v. 
City  of  New  York  (1889)  40  Fed.  50;  Missano  v.  The  Mayor  (1899)  160 
N.  Y.  123.  The  fire  department  has  generally  been  held  to  be  a  public 
service  ;  Hayes  v.  City  of  Oshkosh  (1873)  33  Wis.  314;  Wild  v.  City  of 
Paterson  (1885)  47  N.  J.  L.  406  ;  and  a  municipal  corporation  is  held  not 
liable  for  neglect  to  get  proper  machinery ;  Wheeler  v.  City  of  Cincinnati 
(1869)  19  Ohio  St.   19;   or  for  negligence  of  a  fireman  going  to  a  fire; 
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Hayes  v.  City  of  Oshkosh,  supra ;  or  for  the  negligence  of  an  employee 
while  exercising  the  fire  engine  horses.  Gillespie  v.  City  of  Lincoln  (1892) 
35  Neb.  34.  It  would  seem  that  the  principal  case  would  fall  within  the 
established  rule.    See  2  Columbia  Law  Review  41 1. 

Pleading  and  Practice — Contempt— Publication  Concerning 
Terminated  Causf.  The  defendant  had  been  convicted  on  a  criminal 
prosecution.  After  judgment  rendered  and  payment  of  fine  by  the  defend- 
ant, he  published  in  a  newspaper  an  article  charging  that  the  indictments 
were  found  under  the  influence  of  the  judge,  and  that  he  was  actuated  by 
vicious  motives  in  the  conduct  of  the  case.  Held,  that  the  defendant  was 
guilty  of  contempt.     Burdett  v.  Commonwealth  (Va.  1904)  48  S.  E.  878. 

As  the  origin  of  the  offence  of  criminal  contempt  lay  in  the  fiction  that 
the  king  in  the  person  of  his  judges  presided  over  the  Courts  of  West- 
minister, Neel  v.  State  (1849)  9  Ark.  259.  264,  and  that  contemptuous  con- 
duct toward  them  was  a  mild  form  of  treason,  3  Columbia  Law  Review 
45,  in  England  scandalization  of  the  court,  not  with  reference  to  a  pending 
cause,  constitutes  contempt.  Queen  v.  Gray  [1900]  2  Q.  B.  36.  In  the 
United  States,  however,  the  idea  of  offence  to  the  sovereign  was  sup- 
planted by  the  idea  of  interference  with  the  administration  of  justice,  to 
prevent  which  the  court  possesses  the  inherent  power  to  punish  for  con- 
tempt. Ex  parte  Rohinson  (1873)  19  Wall.  505;  Cartwright's  Case  (1873) 
114  Mass.  230;  Watson  v.  IVilliams  (1858)  36  Miss.  331.  Interference 
with  the  administration  of  justice,  therefore,  should  be  the  test  of  criminal 
contempt,  whether  the  interference  be  with  a  pending  cause  or  with  the 
future  course  of  justice,  4  Bl.  Com.  285.  But  the  general  rule  in  the  United 
States  is  that  a  libellous  attack  on  a  court  concerning  a  cause  already  ter- 
minated is  not  a  criminal  contempt.  Storey  v.  People  (1875)  79  111.  45  ; 
Cheadle  v.  State  (i8£6)  no  Ind.  301  ;  Rosewater  v.  State  (1896)  47  Neb. 
630.  From  the  effect  of  such  act  on  the  course  of  justice  it  is  hard  to  see 
why  the  distinction  exists.  State  v.  Morril  (1855)  16  Ark.  384.  See  Com.  v. 
Dandrige  (1824)  Va.  Cas.  408,  421.  The  principal  case  would  seem  to 
adopt  the  better  rule. 

Pleading  and  Practice— Defective  Indictment— Aider  by  Ver- 
dict. The  defendant  was  arraigned  upon  an  indictment  which  did  not 
allege  facts  constituting  a  crime.  He  pleaded  not  guilty,  was  found  guilty  ; 
a  motion  for  a  new  trial  because  the  verdict  was  against  the  evidence  was 
overruled  and  sentence  pronounced.  An  appeal  to  the  Appellate  Division 
was  overruled,  and  on  appeal  to  the  Court  of  Appeals  the  defendant  raised 
a  question  as  to  the  sufficiency  of  the  indictment,  Held,  not  having  pre- 
viously done  so  as  prescribed  by  the  Code  he  had  waived  his  right.  People 
v.  Wiechers  (N.  Y.  1904)  179  N.  Y.  479.     See  Notes,  p.  237. 

Quasi  Contracts— Money  Had  and  Received— Fiduciary  Re- 
lationship. The  defendant  received  an  invalid  payment  of  a  deposit 
from  a  bank,  which  was  rightfully  due  the  plaintiff.  The  plaintiff  sued  the 
defendant  for  money  had  and  received.  Held,  as  there  was  no  fiduciary 
relationship  between  the  parties,  the  plaintiff  could  not  recover  under  such 
counts.     Cole  v.  Bates  (Mass.  1904)  72  N.  E.  333. 

To  require  a  fiduciary  relationship  in  a  suit  for  money  had  and  received 
does  away  with  recovery  under  the  doctrine  of  waiver  of  tort.  Hudson  v. 
Silliland  (1867)  25  Ark.  100;  Knapp  v.  Hobbs  (1871)  50  N.  H.  476. 
Where  such  fiduciary  relationship  exists,  recovery  is  upon  trust  principles. 
In  re  Hallets  Estate  (1879)  L.  R.  13  Ch,  D.  696.  The  principal  case  is 
correct,  however,  in  refusing  recovery.  The  plaintiff's  relationship  with 
the  bank,  being  that  of  creditor,  he  can  still  collect  from  it,  since  the  de- 
fendant has  not  the  plaintiff's  money,  but  that  of  the  bank,  against  whom 
only  has  a  tort  been  committed.     Moore  v.  Moore  (1879)   127  Mass.  22  ; 
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Keener  on  Quasi-Contracts,  p.  167.  Recovety  is  allowed  on  the  theory 
of  ratification  where  one  person  presumed  to  act  for  another,  but  here  the 
defendant  claimed  adversely.      Vaiighan  v.  Mathews  (1849)  13  Q.  B.  187. 

Real  Property — Fixtures.  In  an  action,  brought  by  the  vendor  of 
real  estate  to  recover  for  the  conversion  of  cut  stone  and  structural  iron, 
bought  for  the  purpose  of  finishing  an  uncompleted  house  and  lying  in  a 
lot  sold  to  the  vendee,  it  was  held  that  the  materials  passed  by  the  vendor's 
warranty  deed  of  the  lot.  Byrne  v.  Werner  i^Mich.  1904)  101  N.  W.  555. 
Where  chattels  are  actually  joined  to  the  freehold,  though  not  so  as  to 
become  an  integral  part  of  it,  they  are  regarded  as  real  or  personal  prop- 
erty, according  to  the  intention  evidenced  by  the  acts  of  the  parties.  2  Co- 
lumbia Law  Review  407.  If  the  chattel  be  not  physically  connected,  as 
in  the  principal  case,  it  is  said  to  be  constructively  affixed,  if  there  be  a  mani- 
fest appropriation  of  it  to  the  land  for  a  permanent  purpose ;  it  then  passes 
with  the  realty  by  the  rule  of  destination.  Hackett  v.  Amsden  (1885)  57. 
Vt.  432  ;  Conklin  v.  Parsons  (1849)  1  Chandler  240  ;  Patton,  Malone  &» 
Co.  v.  Moore  (1880)  16  W.  Va.  428. 

Real  Property — Improvement  of  Streets  by  Municipality— 
Highway  Easement — Street  Improvements.  The  defendant,  owner 
in  fee  of  a  street,  under  legislative  authority  and  for  the  purpose  of  bridging 
a  seventy  foot  bluff  in  the  street,  built  a  viaduct  fifty  feet  high  along  the 
street,  leaving  the  surface  undisturbed  except  for  the  supporting  pillars. 
The  plaintiff,  an  abutting  owner,  seeks  an  injunction  and  damages  for  inter- 
ference with  his  easements  of  egress  and  ingress  and  light  and  air.  Held, 
the  viaduct  being  a  proper  means  of  rendering  the  street  usable  by  the 
public,  the  defendant  is  not  liable.  Sauer  v.  City  of  New  York  (1904)  180 
N.  Y.  87. 

The  court  assimilates  the  case  to  Radcliff"s  Executors  v.  The  Mayor 
(1850)  4  N.  Y.  195  where  the  city  was  held  to  be  exempt  from  liability  for 
damages  consequential  upon  the  properly  conducted  grading  of  its  street, 
and  approves  Fries  v.  N.  Y.  &=  H.  R.  R.  Co.  (1901)  169  N.  Y.  270  where 
this  doctrine  of  non-liability  was  extended  to  a  case  wherein  the  easements 
of  the  abutting  owner  was  permanently  impaired  there  by  the  maintenance 
of  an  elevated  structure.  The  principal  case  is  another  illustration  of  the 
desire  on  the  part  of  the  court  to  limit  the  anomalous  doctrine  of  the  "  Ele- 
vated Railroad  Cases"  by  confining  its  application  to  the  facts  there 
involved.  According  to  those  cases  the  easement  is  a  property  right  pro- 
tected by  the  Constitution.  2  Columbia  Law  Review  158  and  492;  4 
id.  440. 

Torts— Conspiracy— Averment  of  Overt  Acts.  The  plaintiff  sued 
the  defendants  for  damages,  alleging  that  he  had  been  injured  by  a  conspiracy 
between  them  and  set  out  in  his  complaint  the  overt  acts  committed  pur- 
suant thereto,  consisting  of  slanderous  words,  malicious  prosecution  and 
an  abuse  of  legal  process.  The  defendants  demurred  to  the  complaint  on 
the  ground  that  under  §  484  Code  Civ.  Proc.  an  action  for  slander  could  not 
be  joined  with  an  action  for  malicious  prosecution  and  abuse  of  legal  proc- 
ess. Held,  the  demurrer  should  be  overruled  as  conspiracy  was  the  gist  of 
the  action.  Green  v.  Davies  (1905)  32  N.  Y.  Law  Journal  1395.  See 
Notes,  p.  233. 

Torts— Deceit— Necessity  of  Scienter.  The  ceiling  in  an  apart- 
ment house  leased  by  the  defendant  to  the  plaintiff  became  unsafe.  The 
defendant  asserted  as  of  his  own  knowledge  that  the  ceiling  was  safe, 
honestly  believing  his  assertion.  Later,  the  ceiling  fell  and  injured  the 
plaintiff's  wife.  Held,  there  could  be  no  recovery  in  an  action  of  deceit, 
a  scienter  not  having  been  alleged.  Kushes  v.  Ginsburg  (1905)  32  N.  Y.  L. 
J.  1 1 83. 


RECENT  DECISIONS.  251 

Belief  in  the  truth  of  a  statement  is  not  a  defence  when  it  is  made  as 
of  the  defendant's  knowledge.  Hadsack  v.  Osmer  (1897)  153  N.  Y  604; 
Cabot  v.  Christie  (1869)  42  Vt.  121;  Litchfield  \.  Hutchinson  (187 5)  117 
Mass.  195.  The  court  in  the  principal  case  seems  to  have  been  misled  by 
the  case  of  Kountze  v.  Kennedy  (1895)  147  N.  Y.  124,  in  which  the  ex- 
pression was  one  of  belief,  not  of  knowledge.  In  such  cases  belief  in 
the  fruth  of  the  assertion  is  usually  a  defence.  Hawley  v.  Smith  (1884) 
46  N.  J.  L.  380. 

Torts— Streets— Liability  of  Contractor  in  the  Absence  of 
Negligence.  The  defendant  was  engaged  in  blasting  in  a  public  street 
for  an  underground  railway.  The  plaintiff,  while  lawfully  using  the  street, 
was  struck  by  a  stone  from  a  blast.  Held,  Laughlin  and  Hatch,//., 
dissenting,  the  defendant  is  liable  in  the  absence  of  negligence.  Turner  v. 
Degnon  McLean  Contracting  Co.  (1904)  90  N.  Y.  Supp.  948. 

It  would  seem,  as  the  dissents  maintain,  that  no  liability  should  attach  to 
one  engaged  in  a  lawful  business  on  a  public  highway  in  the  absence  of 
negligence.  Elliott  on  Roads  and  Streets,  2d  ed.,  856 ;  Thompson  on 
Negligence,  vol.  1,  p.  344.  No  reason  appears  why  an  exception  should  be 
made  in  the  present  case.  The  prevailing  opinion  cites  St.  Peter  v.  Deni- 
son  58  N.  Y.  416,  in  which  the  defendant,  who  was  engaged  in 
working  on  the  Erie  Canal,  threw  earth  on  an  adjoining  proprietor's  land, 
In  that  case,  however,  there  was  a  trespass  on  real  property,  while  it  would 
be  difficult  to  say  that  in  this  case  it  was  trespass  to  occupy  the  surface  of 
the  street,  the  tunnel  being  constructed  through  an  opening  along  the  sur- 
face.    It  would  seem  therefore  that  the  dissenting  opinion  was  correct. 

Trade  Marks — Infringement — Measure  of  Damages.  On  suit 
to  restrain  the  infringement  of  complainant's  trademark,  it  was  held,  the 
profit  which  the  complainant  would  have  made  on  the  sale  of  the  same 
amount  of  his  goods  as  the  defendant  has  sold  of  the  spurious  is  a  proper 
measure  of  the  complainant's  damages.  Walter  Baker  &>  Co.  v.  Slack 
(1904)  130  Fed.,  134.     See  Notes,  p.  238. 

Wills— Release  in  Fraud  of  Creditors— Right  of  Personal  Rep- 
resentative to  Impeach.  An  administrator  sued  on  a  debt  as  due  de- 
cedent's estate  in  which  suit  the  defendant  pleaded  a  written  release  by  the 
decedent.  Held,  the  administrator  cannot  impeach  the  release  by  showing 
that  it  was  given  in  fraud  of  creditors.  Hayes  v.  Frey  (Nev.  1904),  83  S.  W. 
772. 

At  common  law  a  conveyance  in  fraud  of  creditors  was  binding  be- 
tween the  parties,  and  the  representative  was  estopped  from  denying  the 
validity  of  the  decedent's  acts.  Burton  v.  Farinholt  (1882)  86  N.  C.  260. 
But  the  creditors  could  proceed  against  the  grantee  as  executor  de  son  tort. 
Osbourne  v.  Moss  (N.  Y.,  18 10)  7  Johns.  161.  By  such  a  statute  as  exists 
in  the  jurisdiction  of  the  principal  case  in  many  of  the  United  States  the 
representative  has  been  declared  a  trustee  for  creditors  and  can  recover 
property  fraudulently  conveyed  as  assets.  Richardson  v.  Cole  (1900)  160 
Mo.  372.  Keller  v.  Shaeffer  (1876)  29  Oh.  St.  264;  Parker  v.  Flagg  (187 9) 
127  Mass.  28;  Rozelle  v.  Harmon  (1890)  103  Mo.  339.  There  seems  no 
good  reason  why  he  should  not  be  allowed  to  impeach  the  transactions  of 
intestate  by  showing  fraud  without  the  necessity  of  having  the  creditors 
first  proceed  in  chancery. 


BOOK  REVIEWS. 


The  Interstate  Commerce  Act  and  Federal  Anti-trust  Laws, 
Including  the  Sherman  Act.  William  L.  Snyder,  New  York  : 
Baker,  Voorhis  &  Company,  1904.     pp.  XXIII.  and  380. 

This  work,  combining  an  analysis  of  numerous  decisions  of  the 
Supreme  Court  relating  to  interstate  commerce,  with  newspaper  views 
expressed  by  members  of  the  legal  profession  on  certain  of  the  de- 
cisions (p.  282),  and  statements  by  the  alleged  head  of  the  beef  trust 
(p.  313),  is  obviously  intended  to  be  of  a  quasi-legal  nature,  and  to 
serve  more  as  a  convenient  digest  of  statutes  and  decisions  than  as 
a  carefully  reasoned  out  statement  of  the  principles  of  law  applica- 
ble to  the  subject  treated.  No  attempt  seems  to  be  made  to  distin- 
guish apparently  conflicting  decisions,  nor  can  it  be  said  that  the 
arrangement  of  the  cases  is  of  the  most  satisfactory  description.  In 
fact  it  is  often  difficult  to  discover  the  basis  of  the  arrangement. 
Judged,  however,  in  the  light  of  a  convenient  digest,  the  work  has 
many  good  features.  The  author's  style  is  clear  and  not  involved. 
His  quotations  from  cases  (at  times  very  lengthy)  are  apparently  well 
chosen  and  his  own  statements  of  facts  are  as  a  rule  well  made. 
Occasionally,  though,  there  is  too  great  an  inclination  to  indulge  in 
the  language  of  a  stump  orator  in  preference  to  the  impartial  lan- 
guage usually  used  by  legal  authors.  In  this  connection,  too,  we 
think  that  the  members  of  the  Kansas  City  Live  Stock  Exchange 
will  be  greatly  surprised  (p.  265)  to  learn  that  they  are  "a.  constitu- 
ent of  the  beef  trust."  As  a  matter  of  fact  they  have  probably  suf- 
fered as  a  whole  as  much  as  any  class  in  the  community  from  the 
combination  supposed  to  exist  among  the  packers. 

It  is  to  be  hoped  that  the  author  will  use  the  present  work  as  a  basis 
for  a  more  scientific  presentation  of  the  subject  later  on,  and  that 
he  will  give  us  a  permanently  useful  work  on  the  important  subjects 
treated  by  him. 

A  Treatise  on  the  System  of  Evidence  in  Trials  at  Common 
Law.  By  John  Henry  Wigmore.  Boston:  Little,  Brown  &  Com- 
pany, 1904.     Vol.  Ill,  pp.  xix,  1975-3 184. 

In  the  review  of  Volume  I  an  error  occurred  which  may  be  cor- 
rected here.  In  arguing  (Columbia  Law  Review,  Vol.  V,  p.  70.)  that 
Wright  v.  Tatham  (9  CI.  &  F.  670)  does  not  necessarily  determine 
that  conduct  is  open  to  the  objection  of  being  hearsay,  it  was  sug- 
gested inter  alia  that  the  conduct  there  offered  was  to  be  used  to  indi- 
cate the  opinions  of  non-expert  witnesses  concerning  sanity  and  that 
it  should  therefore  have  been  preceded  by  statements  by  those  non- 
experts of  the  bases  of  their  opinions.  Such  an  argument  would  no 
doubt  be  sound  in  most  American  jurisdictions,  but  the  law  of  Eng- 
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land  does  not  warrant  it  (§  1922).  It  therefore  has  no  bearing  on 
Wright  v.  Tatham. 

To  enumerate  the  conspicuously  good  discussions  in  Volume  III 
would  require  considerable  space  and  probably  hardly  repay  the  reader 
of  this  review,  who  after  all  must  read  the  discussions  themselves  to 
appreciate  them.  Two  or  three  matters,  however,  the  treatment  of 
which  besides  being  excellent  is  novel,  at  least  in  its  fulness  and 
thoroughness,  should  be  noticed.  The  admissibility  of  official  state- 
ments as  an  exception  to  the  hearsay  rule  is  completely  set  forth  (§§ 
1 630-1 684).  The  numerous  varieties  of  such  documents  are  each 
independently  treated.  The  statutes  of  the  different  jurisdictions 
affecting  each  class  are  given.  For  a  good  example  see  §  1680. 
Taylor  (Evidence,  Vol.  Ill,  Chap.  IV.)  did  a  similar  though  less  satis- 
factory piece  of  work  for  England;  but  concerning  American  law 
nothing  really  approaching  Mr.  Wigmore's  presentation  has  heretofore 
appeared.  Another  discussion  of  great  value  is  that  concerning  the 
discovery  of  evidence  before  trial  (§§  1845-1862).  Here  again  the 
statutory  modifications  are  incorporated  in  such  a  way  as  to  give  the 
reader  a  clear  view  of  the  common  law  doctrine  and  the  present  state 
of  the  law.  Again,  the  question,  whether  a  party  offering  a  conversa- 
tion or  a  writing  must  offer  it  entire  or  may  introduce  merely  the  part 
that  serves  his  purpose,  and  whether  if  the  proponent  may  offer  part 
the  opponent  may  introduce  the  remainder,  are  dealt  with  in  a  most 
enlightening  manner  (§§  2094-2125).  The  practitioner  will  find  here 
real  aid.  Indeed,  this  third  volume  from  cover  to  cover  is  a  splendid 
piece  of  work.  It  sets  a  high-watermark  for  legal  writing  on  a  large 
scale  that  will  not  be  passed  soon. 

The  most  interesting  because  the  most  confused  part  of  the  hear- 
say rule  is  that  group  of  subjects  which  courts  usually  refuse  to  differ- 
entiate but  rather  throw  together  under  the  meaningless  catch-all 
"resgesfce."  Professor  Thayer  was  the  first  to  let  light  into  this  vale 
of  darkness.  But  Professor  Wigmore  has  removed  some  clouds  which 
Thayer  had  left.  Declarations  evidencing  a  mental  condition  (§  1725 
et  seq.),  Spontaneous  Exclamations  (§  1745  et  seq. ),  and  declarations 
in  issue  (§  1770)  are  now  plainly  understood.  But  even  in  Mr.  Wig- 
more's excellent  treatment  of  these  matters  there  seems  some  vagueness 
concerning  declarations  used  circumstantially  (§  1788  et  seq.)  and 
concerning  the  true  limits  in  one  direction  of  the  Mental  Condition 
Exception.  This  becomes  evident  most  clearly  in  the  following  sort 
of  case.  The  contents  of  a  lost  will  are  in  issue.  This  post-testamen- 
tary declaration  of  the  testator  is  offered  :  "My  wife  will  not  need 
anything  after  my  death. "  The  aim  is  to  strengthen  other  evidence 
of  a  provision  for  the  wife  in  the  will.  This  kind  of  question  is  dealt 
with  in  §  1736.  The  position  of  the  author  seems  fairly  stated  in  say- 
ing that  he  considers  such  a  statement  as  outside  the  ban  of  hearsay 
and  that  if  it  were  hearsay  it  would  be  admissible  under  the  Mental 
Condition  Exception.  At  all  events  he  states  that  osition  as  the 
"  Third  Theory  "  without  disapproval.  To  the  writep  it  seems  un- 
sound. The  argument  for  holding  that  it  is  not  hearsay  is  based  on 
the  distinction  between  a  circumstantial  use  of  extrajudicial  language 
and  a  testimonial  use.  Mr.  Wigmore  considers  that  language  is  used 
circumstantially  when  it  "can  be  used      .      .      .      without  inferring 
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from  it  as  an  assertion  to  the  fact  asserted  "  (§  1788)  or  "  If  .  .  . 
offered  .  .  .  without  reference  to  the  truth  of  the  matter 
asserted  "  (§  1 768).  Clearly  the  statement  of  the  testator  "  can  be  used  " 
without  inferring  from  it  to  the  fact  asserted  ;  namely,  that  his  wife 
will  need  nothing.  It  "  can  be  used"  to  evidence  his  belief  th&t  he 
has  provided  for  her  in  his  will.  Clearly  also  it  may  be  "  offered  .  .  . 
without  reference  to  the  truth  of  the  matter  asserted  "  and  merely  to 
show  the  testator's  belief  in  the  provision.  Therefore,  according  to 
the  tests  suggested,  it  is  not  hearsay.  But  suppose  the  testator  says  : 
1 '  I  have  left  my  wife  the  home  place  and  $5,000  a  year. "  That  is  surely 
hearsay  of  the  contents.  Yet  it  also  "  can  be  used"  to  evidence  not 
the  fact  asserted  but  the  testator's  belief  in  that  fact.  It  also  may  be 
"offered  "  to  prove  this  belief.  The  belief  if  established  is  of  course 
admissible  evidence  of  the  fact  (§  172  etseq.).  And  so  likewise  every 
hearsay  statement  may  be  made  to  escape  that  category  by  offering  it 
to  prove  not  the  fact  it  states  but  the  declarant's  belief  in  that  fact 
This  obviously  will  not  do.  Professor  Thayer  (15  Am.  Law  Rev. 
78)  gives  us  a  more  accurate  test  The  rule  against  hearsay  "  excludes 
all  statements  that  may  have  support  from  the  credit "  of  the  declarant 
"Some  statements  are  not  included  in  the  rule  simply  because  they 
cannot  .  .  .  ,  having  regard  to  the  purpose  for  which  they  are 
received, — derive  strength  from  the  credit  of  the  declarant."  How  a 
statement  "can  be  used  "  or  the  theory  on  which  it  is  "offered"  is 
therefore  immaterial.  May  the  jury  in  using  it  give  credit  to  the  de- 
clarant ?  If  yes,  it  is  hearsay.  If  they  cannot,  it  is  used  circumstanti- 
ally. Suppose  the  declarant  to  be  wilfully  prevaricating.  Is  the  state- 
ment still  as  useful  ?  If  not,  it  is  hearsay.  By  such  a  standard  the 
testator's  statement  that  his  wife  will  need  nothing  is  clearly  hearsay. 

But  granting  it  hearsay,  is  it  not  admissible  as  evidencing  belief 
and  so  as  within  the  Mental  Condition  exception  ?  The  answer  must 
be  in  the  negative.  An  affirmative  answer  will  again  overturn  the  entire 
rule  against  hearsay.  Every  statement  of  fact  evidences  a  belief 
in  the  existence  in  the  fact  and  that  belief  in  turn  evidences  the 
fact  itself.  Thus  all  extra  judicial  statements  of  fact  would  be 
admissible.  The  Mental  Condition  exception  must  have  this  limit : 
if  the  statement  is  offered  to  evidence  a  mental  condition  and 
that  mental  condition  in  turn  is  to  be  used  to  evidence  any  past  or 
present  fact  other  than  another  mental  condition,  the  statement  is  not 
admissible  under  this  exception.  Thus  a  statement  by  a  testator  that 
he  has  revoked  his  will  is  admissible  to  prove  his  belief  in  its  revoca- 
tion and  through  it  his  past  intent  (another  mental  condition)  to  revoke 
(§  I737)l  hut  it  is  not  admissible  under  our  present  exception  to  evi- 
dence the  belief  in  its  revocation  and  thus  the  past  act  of  revocation. 
If  post-testamentary  statements  of  a  testator  are  admissible  to  prove 
the  contents,  the  act  of  execution,  or  the  act  of  revocation  of  a  will,  it 
must  be  under  the  second  theory  (§  1736)  of  a  special  hearsay  excep- 
tion for  such  cases.  That  this  is  so  is  recognized  by  a  majority  of 
courts  (§  1736). 

If  space  permitted,  it  would  be  worth  while  to  consider  carefully 
the  propriety  of  a  "Verbal  Act"  doctrine  (§  1772  et  seq.).  To  the 
writer  this  seems  a  remnant  of  the  res  gestce  confusion.  It  must  suf- 
fice to  say  that  all  the  instances  adduced  by  Professor  Wigmore  seem  to 
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be  capable  of  classification  either;  (a)  as  conduct  and  statements 
together  constituting  (not  evidencing)  a  fact  in  issue  and  so  of  course 
admissible,  as  for  example  in  the  case  of  adverse  possession  (§  1778), 
(b)  as  conduct  and  statements  together  used  evidentially  but  for  a 
purpose  which  makes  the  credit  of  the  declarant  immaterial  and  thus 
as  circumstantial  evidence,  as  for  example  §  1779,  (c)  as  declarations 
of  a  mental  condition  (usually  intent)  as  for  example  declarations  by 
a  bankrupt  as  to  his  intent  on  leaving  home  (§  1783)  or  decla- 
rations as  to  intent  concerning  domicil  (§1784).  The  first  class 
above  is  simply  a  variety  of  declarations  in  issue  (§  1770) :  the  second 
class  is  a  variety  of  declarations  used  circumstantially  (§  1788  et  seq.)  : 
the  third  class  merely  includes  examples  of  the  Mental  Condition  ex- 
ception to  the  Hearsay  rule  (§  1725  et  seq.).  To  throw  them  together 
as  if  depending  on  some  common  principle  is  likely  to  lead  to  con- 
fusion and  misunderstanding.  If  merit  counts,  Wigmore  on  Evidence 
is  destined  to  become  the  great  reference  work  on  Evidence.  One 
therefore  regrets  that  any  imperfections  are  present.  Indeed,  some 
may  consider  the  above  criticisms  unsound.  However  that  may  be, 
it  must  be  remembered  that  the  errors,  if  any,  are  but  few  in  a  work 
of  really  gigantic  proportions. 


The  Law  of  Foreign  Corporations.  Joseph  H.  Beale,  Jr.  Bos- 
ton :  William  J.  Nagel.      1904.     pp.  xxvi,  1149. 

The  title  of  this  work  is  misleading  and  does  not  cover  the  subjects 
treated  by  the  author.  Dealing  as  it  does  with  the  organization  of 
corporations  and  those  points  usually  connected  therewith,  which 
often  influence  the  choice  of  the  State  in  which  a  given  corporation 
is  to  be  organized,  it  might  more  properly  be  known  as  "  Beale  on 
the  Formation,  Control  and  Taxation  of  Corporations."  There  has 
evidently  been  a  demand  for  a  work  of  this  character,  for  the  present 
book  is  but  one  of  several  similar  treatises  which  have  appeared 
lately.  As  a  handy  reference  work  to  determine  the  proper  State 
within  which  to  organize  and  to  get  general  ideas  upon  the  subjects 
treated,  the  present  work  is  of  value.  However,  like  all  similar 
works,  it  is  open  to  the  grave  objection  that  selections  only  from  the 
laws  of  the  several  States  are  given,  and  the  lawyer  using  it  must 
always  be  subject  to  the  fear  that  there  may  be  some  obscure  modify- 
ing statute  in  existence  not  referred  to.  Again,  dealing  as  it  does 
with  statutory  enactments  concerning  a  subject  which  is  being 
changed  more  continuously  than  any  other,  the  work  is  almost  out  of 
date  before  it  is  printed  and  very  rapidly  loses  the  value  it  has.  For 
example,  the  present  work  published  in  1904  does  not  contain  several 
important  amendments  to  the  New  York  law  concerning  foreign  cor- 
porations passed  in  1904,  and  an  officer  of  a  foreign  trust  company 
(for  example)  desiring  to  do  business  in  New  York  would  obtain  no 
idea  of  the  difficulties  in  his  way  from  a  perusal  of  this  work. 

Subject  to  this  objection,  the  work  has  many  good  features.  The 
author's  statutory  references  seem  very  accurate,  and  there  are  many 
chapters  in  the  work  of  permanent  value.  The  chapters  dealing  with 
questions  of  taxation  w?ll  prove  to  be  of  high  practical  importance, 
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and  alone  will  more  than  compensate  anyone  for  the  purchase  of  the 
work.  It  is  to  be  hoped  that  in  the  future  the  author  will  amplify 
this  part  of  the  work  and  publish  it  separately. 

The  publisher  has  done  his  part  of  the  work  excellently,  on  the 
whole.  However,  where  many  cases  are  cited  on  a  given  proposition 
(as  on  page  342),  it  might  be  helpful  to  the  reader  if  the  cases  cited 
from  the  different  States  were  printed  in  separate  groups,  indicated  by 
spacing,  or  in  some  other  way. 

Mr.  Beale's  statement  on  p.  442  that  a  meeting  for  organization 
cannot  probably  be  held  outside  of  the  parent  State,  even  where  it  is 
expressly  permitted  by  statute,  may  well  cause  an  uneasy  feeling  to 
those  connected  with  West  Virginia  corporations,  but  fortunately  for 
them,  he  cites  no  authority  in  support  of  this  statement.  A  similar 
tendency  to  make  somewhat  too  general  a  statement  is  shown  on  pp. 
443-5,  where,  in  the  text,  at  least,  it  seems  assumed  that  in  the 
absence  of  prohibition,  directors  can  meet  anywhere.  As  an  academic 
proposition,  Mr.  Beale's  position  is  hardly  open  to  doubt,  but,  as 
there  are  cases  to  the  contrary,  a  careful  corporation  lawyer  cannot 
run  the  risk  of  allowing  his  directors  to  meet  out  of  the  State,  unless 
expressly  authorized  by  statute  or  a  decision  in  his  own  State. 

Subject  to  commendation,  as  a  careful  copy  of  a  statute  is,  it  some- 
times leads  to  peculiar  results  when  previous  qualifying  passages  are 
omitted,  and  in  his  present  work,  as  a  result  of  this,  Prof.  Beale  has 
given  to  that  soulless  entity  of  the  text-book  writers — a  corporation — 
a  compensating  feature.  Soulless  it  may  continue  to  be  !  But  never 
in  the  future  can  we  say  that  it  is  not  open  to  the  tender  passions  and 
possessed  of  a  seat  for  those  passions — a  heart !  For  how  otherwise 
can  the  following  be  explained:  "A  warrant  of  attachment  against 
the  property  of  a  foreign  corporation  may  be  granted  where  the  action 
is  for  breach  of  contract,  express  or  implied  {other  than  a  contract  to 
marry")}     (P.  269.) 


An  Exposition  of  the  Constitution  of  the  United  States. 
Henry  Flanders.  Fifth  edition,  revised  and  enlarged.  Philadelphia  : 
T.  &.  J.  W.  Johnson  &  Co.      1904.     pp.  xii,  326. 

The  author  of  this  admirable  little  book  had  a  three- fold  purpose 
in  mind,  namely,  "to  supply  a  convenient  manual  of  instruction  to 
the  youth  of  our  country ;  to  make  clear  and  intelligible  to  the  un- 
professional reader  the  fundamental  law  of  our  federative  system  of 
government ;  and  at  the  same  time  to  produce  a  work  which  might 
also  be  useful  to  the  bar. " 

In  at  least  two  of  these  purposes  the  author  has  produced  an  em- 
inently successful  piece  of  work,  for  youth  and  unprofessional  reader 
will  find  in  this  little  book  the  principles  of  the  constitution  clearly, 
concisely  and  accurately  expounded  in  a  style  at  once  as  scholarly  as 
it  is  readable. 

But  is  hard  to  see  how  it  can  be  of  service  to  the  bar  unless  it  be 
to  give  at  glance  the  principle  for  which  authority  must  be  sought  for 
elsewhere.  The  reason  of  the  thing  the  lawyer  would  indeed  find  in 
the  turning  of  a  page,  for  Mr.  Flanders  has  "sought  to  set  forth  the 
reasons  upon  which  each  clause  of  the  constitution  rests,  as  well  as 
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the  interpretation  that  has  been  given  to  it  by  the  authoritative  expo- 
sition of  the  courts  (and  so  far  as  practicable,  in  the  precise  language 
of  the  courts),  or  by  the  well-established  practice  of  the  government." 

But  in  so  doing — and  it  is  no  small  praise  that  the  author  has 
realized  his  purpose — he  has  refrained  from  the  citation  of  authority 
of  any  kind  and  he  has  abstained  almost  wholly  from  citing  adjudged 
cases.  A  careful  examination  of  the  text  discloses  a  total  of  nine 
with  a  possible  tenth — the  Northern  Securities  Company's  case — as  a 
footnote  to  page  123.  This  fact  limits  its  usefulness  not  only  for  the 
professional  but  for  the  youth  and  unprofessional  reader.  The  book 
can  be  taken  as  a  statement  of  the  law  and  its  reason,  but  the  absence 
of  historical  and  documentary  evidence  in  the  form  of  notes  and  ref- 
erences makes  the  book  substantially  a  reader's  not  a  student's  book, 
and  the  absence  of  adjudged  cases  deprives  it  of  serious  claims  upon 
the  attention  of  the  practitioner. 

As  a  statement  of  the  law,  bearing  in  mind  the  limitations  sug- 
gested, the  book  is  one  of  unqualified  excellence.  Almost  any  para- 
graph might  be  quoted  as  evidence  of  this.  The  treatment  of  the 
clause  dealing  with  the  impairment  of  the  obligation  of  contracts  (Sec- 
tions 255-274)  might  be  singled  out,  and  the  difference  between  the 
obligation  imposed  by  contract  and  that  created  by  tort  in  Section  260 
with  that  of  State  of  Louisiana  v.  New  Orleans  (1883)  109  U.  S. 
285,  shows  how  carefully  the  venerable  author  has  mastered  the  law 
of  the  cases. 

There  is,  however,  a  slip  in  Section  167,  for  while  it  is  true  that 
the  existing  Bankruptcy  Act  was  approved  in  1898,  the  act  was 
amended  on  February  7,  1903.  There  are  a  few  misprints;  one  in 
section  453  ("  futgetive  "  for  "  fugitive  ")  and  in  the  last  paragraph  of 
the  text,  the  printer  lost  type  and  reason  as  well. 

It  should  be  said  that  the  book  has  an  unusually  large  index  for 
so  small  a  text,  and  that  in  the  appendix  Mr.  Flanders  has  been 
minded  to  bring  together  the  texts  of  The  Declaration  of  Indepen- 
dence; The  Articles  of  Confederation;  Resolutions  and  Letter  Trans- 
mitted to  Congress  by  the  Federal  Convention,  and  Washington's 
Farewell  Address. 


An  Outline  of  Municipal  Government  in  the  City  of  New  York. 
George  Arthur  Ingalls,  B.  A.,  Counsellor-at-Law.  Albany,  N.  Y. : 
Matthew  Bender.      1904.     pp.  79. 

Mr.  Ingalls  has  succeeded  in  making  intelligible  to  the  reader  the 
system  of  government  of  the  City  of  New  York.  A  long  and  com- 
plicated charter  is  indeed  necessary  but  well  nigh  impossible  reading 
for  the  layman,  for  as  Mr.  Ingalls  justly  says  in  the  preface  to  his 
modest  little  brochure  :  "One  may  examine  every  detail  and  yet  have 
as  ill  proportioned  an  idea  of  the  whole  as  would  be  gained  by  look- 
ing at  all  the  pieces  of  an  unfinished  mosaic." 

The  author  has  clearly  accomplished  his  purpose  in  a  sober, 
straightforward  style,  namely,  to  "summarize  the  constitutional  pro- 
visions which  relate  to  county  government  and  elections  in  cities, 
classes  of  cities,  and  special  city  laws  ;  and  to  set  forth  the  organiza- 
tion, general  powers,  and  compensation  of  the  legislative,  executive, 
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and  judicial  departments   of   the   city   of  New   York   and   its  four 
counties." 

The  interest  in  the  book  is  thus  local,  but  while  it  can  hardly  be 
recommended  for  summer  reading,  it  is  heartily  commended  to  the 
voter  before  and  after  election  day. 


The  Conveyance  of  Estates  in  Fee  by  Deed.  James  H.  Brewster. 
Indianapolis.     Bobbs-Merrill  Co.      1904.     pp.  lxxvii,  607. 

For  the  practical  conveyancer,  as  well  as  for  the  student  of  that 
intricate  branch  of  the  law  of  real  property,  this  treatise  leaves  little 
to  be  desired.  The  purpose  of  the  learned  author  defined  in  the  preface, 
"to  state  the  principles  of  law  applicable  to  the  transfer  of  the  title  to 
real  property  by  deed  in  such  a  manner  as  to  assist  one  in  drafting  and 
interpreting  the  instrument  of  transfer"  he  has  adequately  performed. 
The  book  is  upon  the  whole  a  well-arranged  and  admirably  com- 
posed statement  of  the  principal  matters  with  which  the  art  of  con- 
veyancing is  concerned.  Of  course  it  does  not  comprehend  all  the 
learning  which  must  enter  into  the  equipment  of  the  conveyancer. 
The  whole  law  of  land  and  not  a  little  of  equity  jurisdiction  is  his 
province.  But  it  was  no  part  of  Professor  Brewster's  plan  to  educate 
the  real  property  lawyer  for  the  performance  of  his  professional  duties. 
He  has  wisely  contented  himself  with  the  task  of  explaining  the  suc- 
cessive steps  in  the  process  of  alienation  by  deed  and  of  exposing  the 
pitfalls  that  beset  the  path  of  the  unwary  practitioner  who  enters  this 
perilous  field. 

It  must  have  been  a  matter  of  no  little  difficulty  to  determine 
what  should  and  what  should  not  be  included  in  such  a  scheme, 
what  should  be  sketched  in  outline  and  what  filled  out  in  full  detail. 
Little  fault  can  be  found  with  the  manner  in  which  the  writer  has 
accomplished  this  task.  Chapter  III,  on  The  Deed,  Ch.  IX  on  The 
Description  of  the  Property,  Ch.  XIV,  Part  I,  on  Covenants  for  Title, 
Ch.  XVIII,  on  Acknowledgment  and  Ch.  XIX,  on  Delivery  are  ex- 
cellent examples  of  the  author's  method,  being  full  enough  for  an 
understanding  of  the  topics  treated  and  of  the  difficulties  which  they 
present,  and  yet  severely  pruned  of  superfluous  matter  and  unneces- 
sary cases.  Perhaps  the  principal  defect  of  the  work  is  the  lack  of 
independent  criticism  of  the  authorities  and  a  too-ready  acceptance 
of  the  law  as  declared  in  the  cases.  But  it  must  be  confessed  that  if 
there  is  any  kind  of  law-book  in  which  this  conservative  attitude  is  a 
failing  which  leans  to  virtue's  side  it  is  a  conveyancer's  hand-book. 
For  the  members  of  that  parlous  guild  there  is  no  sure  footing  but 
stare  decisis. 

The  first  two  chapters,  on  Alienation  in  General  and  The  Chief 
Methods  of  Voluntary  Alienation,  etc.,  are  of  the  slightest  character 
and  hardly  serve  the  purpose  of  an  adequate  introduction  to  the 
detailed  study  of  the  subject  upon  which  the  author  enters  with  the 
third  chapter.  The  topic  of  Recitals  (Ch.  VI)  would  seem  to  merit  a 
fuller  treatment.  It  should  at  least  include  a  consideration  of  the 
only  class  of  cases  in  which  a  recital  of  authority  to  convey  is  really 
important — the  execution  of  powers.  The  sections  (Ch.  XIV,  Part 
II)  dealing  with  covenants  running  with  the  land  (other  than  cov- 
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enants  for  title)  furnish  a  very  inadequate  treatment  of  a  subject 
which  stands  peculiarly  in  need  of  lucid  exposition.  The  running 
title  prefixed  to  §  226,  "Distinction  sometimes  made  between  bene- 
fits and  burdens,"  betrays  a  curious  failure  to  grasp  a  fundamental 
difference.  The  concluding  chapters  are  devoted  to  a  useful  sum- 
mary of  the  points  to  be  borne  in  mind  in  the  examination  of  title 
and  to  an  instructive  exposition  of  the  Torrens  system  of  registration 
of  title.  A  considerable  expansion  of  the  former  of  these  chapters  and 
a  discussion  of  the  usual  system  of  registration  in  lieu  of  the  latter 
would,  it  is  believed,  materially  enhance  the  value  of  the  work. 
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A  MISAPPLICATION  OF  THE  DOCTRINE 
OF    ESTOPPEL. 

The  writer  of  this  paper  in  the  course  of  his  practice 
has  frequently  had  to  deal  with  a  certain  line  of  decisions 
in  the  State  of  New  York.  The  courts  of  New  York  have 
persistently  insisted  that  these  decisions  are  sustainable 
upon  the  doctrine  of  estoppel.  The  writer  has  at  present 
no  interest  in  affirming  or  denying  the  correctness  of  these 
decisions.  His  only  interest  is  to  draw  attention  to  what 
seems  to  him  a  misapplication  therein  of  the  doctrine  of 
estoppel. 

The  earliest  of  these  decisions  is  that  in  North  River 
Bank  v.  Ay  mar  &  others,  Execs.,  etc., 1  a  case  decided  in  1 842 
by  the  Supreme  Court,  then  composed  of  Chief  Justice 
Nelson  and  Justices  Cowen  and  Bronson.  Justice  Cowen 
wrote  the  prevailing  opinion,  in  which  Justice  Bronson 
concurred.  Chief  Justice  Nelson  wrote  a  dissenting 
opinion. 

The  Bank  sued  Aymar  and  Embury,  executors  of  Pexcel 
Fowler,  deceased,  on  eleven  promissory  notes.  Six  were 
signed  :  "  Pexcel  Fowler— Jacob  D.  Fowler,  att'y.''  Four  of 
these  were  payable  to  the  order  of  David  Rogers  &  Son 
and  endorsed  by  them.  Two  were  payable  to  the  order  of 
Jacob  D.  Fowler  and  endorsed  by  him  and  by  David 
Rogers  &  Son.  The  other  five  notes  were  made  by  Jacob 
D.  Fowler,  were  payable  to  the  order  of  Pexcel  Fowler 
and  endorsed:  "Pexcel  Fowler — Jacob  D.  Fowler,  atty.'' 
They  were  also  endorsed  by  David  Rogers  &  Son.  Pexcel 
Fowler   by  power   of    attorney  had    authorized  Jacob  D. 

1  (1842)  3  Hill  262. 
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Fowler  to  make  and  endorse  notes  for  him.  Nine  of  the 
notes  were  made  not  in  the  business  of  Pexcel  Fowler  but 
for  the  accommodation  of  David  Rogers  &  Son  under  an 
agreement  between  them  and  Fowler,  Gordon  &  Co.,  of 
which  firm  Jacob  D.  Fowler  was  a  member,  for  the  ex- 
change of  accommodation  paper.  Fowler,  Gordon  &  Co. 
failed,  leaving  notes  made  and  endorsed  under  this  agree- 
ment on  which  David  Rogers  &  Son  were  liable  and  which 
plaintiff  had  discounted.  David  Rogers  &  Son  procured 
the  notes  in  question  and  passed  them  to  plaintiff  in  ex- 
change for  the  notes  of  Fowler,  Gordon  &  Co.  Defendants 
admitted  that  plaintiff  was  entitled  to  recover  on  two  of  the 
notes.  As  to  the  others  the  Court  charged  that  Jacob  D. 
Fowler  exceeded  his  authority,  that  the  power  being 
special,  plaintiff  was  affected  by  the  excess  and,  therefore,  not 
entitled  to  recover. 

Justice  Cowen  argued  that,  as  the  notes  had  been  re- 
ceived by  plaintiff  in  exchange  for  the  notes  of  Fowler, 
Gordon  &  Co.  it  was  a  bona  fide  holder  thereof  for  value ; 
that  the  power  of  attorney  authorized  Jacob  D.  Fowler  to 
make  and  endorse  notes  only  in  the  business  of  Pexcel 
Fowler  and  plaintiff  was  apprised  of  such  limitation  of  his 
authority ;  but  that  the  attorney  in  making  and  endorsing 
notes  which  purported  to  be  made  and  endorsed  in  con- 
formity with  the  power  impliedly  represented  that  they 
were  made  and  endorsed  in  the  business  of  the  principal 
and  the  principal  was  thereby  estopped  to  deny  that  the 
authority  had  been  pursued. 

After  a  review  of  certain  authorities  Justice  Cowcn 
said  : 

"  These  cases  respecting  the  limited  powers  of  agents  to  make 
indorsements,  accord  with  the  proposition  concerning  powers  in  general  as 
it  was  submitted  to  us  by  the  counsel  for  the  plaintiff  in  error;  viz.:  '  When- 
ever the  very  act  of  the  agent  is  authorized  by  the  terms  of  the  power,  that 
is,  whenever  by  comparing  the  act  done  by  the  agent  with  the  words  of  the 
power,  the  act  is  in  itself  warranted  by  the  terms  used,  such  act  is  binding 
on  the  constituent  as  to  all  persons  dealing  in  good  faith  with  the  agent. 
Such  persons  are  not  bound  to  inquire  into  facts  aliunde.  The  apparent 
authority  is  the  real  authority.'  "l 

In  his  dissenting  opinion   Chief  Justice   Nelson  argued 
1  3  Hill  270. 
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that  the  attorney's  power  was  limited  to  making'  and  en- 
dorsing notes  in  the  business  of  the  principal,  and  that 
plaintiff  knew  it;  that,  therefore,  the  plaintiff  must  show 
that  the  notes  were  given  in  the  business  of  the  principal. 
To  the  claim  that  the  attorney  by  making  and  putting  the 
notes  in  circulation  virtually  affirmed  they  were  made  in 
the  business  of  the  principal  and  hence  within  the  scope  of 
his  power,  he  answered  that  this  implied  representation  of 
the  agent  was  merely  an  unauthorized  declaration  by  the 
agent  as  to  the  scope  of  his  power  which  could  not  enlarge 
his  authority  and  could  not  bind  his  principal. 

Justice  Cowen,  as  will  be  seen,  rested  the  decision 
mainly  upon  the  proposition  that,  while  the  act  of  the 
agent  was  not  within  his  actual  authority,  it  was  within  his 
apparent  authority  and,  therefore,  bound  the  principal. 
Still  the  germ  of  the  theory  of  estoppel  which  was  subse- 
quently developed  is  to  be  traced  in  his  opinion. 

The  question  involved  in  North  River  Bank  v.  Aymar 
came  before  the  Court  of  Appeals  in  1856  in  the  Mechanics' 
Bank  v.  The  New  York  &  New  Haven  Railroad  Co.1 
Robert  Schuyler,  transfer  agent  of  defendant,  had  issued  to 
Kyle  a  certificate  for  eighty-five  shares  of  defendant's 
stock.  Plaintiff  had  discounted  Kyle's  note  for  $12,000  and 
received  from  him  this  certificate  as  part  collateral.  Prior 
to  the  issue  of  this  certificate  no  stock  had  been  assigned  to 
Kyle  upon  defendant's  books  and  no  outstanding  certificate 
of  stock  had  been  surrendered  to  the  defendant.  The  cer- 
tificate was  spurious  and  known  to  Kyle  to  be  such  and  the 
money  borrowed  of  plaintiff  by  Kyle  had  been  borrowed 
for  Schuyler.  Plaintiff  presented  the  certificate  to  defend- 
ant and  demanded  a  transfer  to  it  of  the  stock  upon  de- 
fendant's books  ;  the  demand  was  refused  because  the  certifi- 
cate was  spurious.  Plaintiff"  then  sued  defendant  in  the 
Superior  Court  of  the  City  of  New  York  to  recover  as 
damages  the  par  value  of  eighty-five  shares  of  stock  with 
interest  from  the  date  of  the  loan  to  Kyle.  The  action  was 
tried  without  a  jury  by  Justice  Bosworth  and  resulted  in 
judgment  for  plaintiff,  which  was  affirmed  at  General  Term. 
On  appeal  by  the  defendant  the  Court  of  Appeals  reversed 
the  judgment  and  ordered  a  new  trial. 
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Judge  Comstock  wrote  the  opinion  of  the  Court  and 
rested  the  decision  upon  two  grounds  :  First,  that  the  certi- 
ficate in  Kyle's  hands  was  void  and  gave  him  no  rights 
against  defendant  and,  as  the  certificate  was  not  a  negotia- 
ble instrument,  plaintiff  got  no  greater  rights  against  the 
defendant  than  its  assignor  had  ;  second,  that,  as  the  trans- 
fer agent  had  issued  the  certificate  without  the  transfer  to 
Kyle  of  any  stock  upon  the  defendant's  book  and  without 
the  surrender  of  any  outstanding  certificate  he  had  acted 
without  authority,  that  plaintiff  was  chargeable  with  notice 
of  the  limitation  of  the  agent's  authority  and, as  the  agent's 
act  was  in  fact  unauthorized,  though  plaintiff  did  not  know 
it,  he  could  not  recover. 

Judge  Comstock  called  attention  to  the  fact  that  the  de- 
cision of  the  Supreme  Court  in  North  River  Bank  v.  Aymar 
had  been  reversed  by  the  Court  of  Errors,  but  that  the 
case  in  that  Court  had  never  been  reported. 

The  following  quotations  from  Judge  Comstock's  opin- 
ion will  display  his  reasoning  : 

"  All  that  can  be  said  in  behalf  of  the  plaintiffs  is,  that  the  certificate 
itself  implied  a  representation  or  assurance  that  it  was  issued  within  the 
power;  in  other  words,  that  the  conditions  on  which  the  power  depended 
had  been  fulfilled.  Even  this  representation,  when  closely  scanned,  was 
no  more  than  an  inference  of  the  dealer  that,  as  the  agent  had  no  authority 
to  certify  except  under  conditions,  those  had  been  in  fact  performed.  But 
the  conclusive  answer  is,  that  the  defendant  never  authorized  any  such  re- 
presentation. To  say  that  it  had,  would  be  simply  saying  that  it  authorized 
the  certificate,  because  the  representation  was  contained  in  that  and  existed 
nowhere  else;  and  this  would  be  assuming  the  very  point  in  dispute.  The 
representation  or  assurance,  therefore,  if  such  we  call  it,  was  the  unauthor- 
ized act  of  the  agent.  Upon  this  the  plaintiffs  naturally,  no  doubt,  relied. 
*  *  *  The  precise  difficulty  is,  that  they  relied  upon  the  appearance 
which  the  agent  gave  to  the  act,  and  by  that  they  were  deceived.  They 
were  under  no  deception  as  to  the  power  in  its  real  or  apparent  scope."1 

Of  the  doctrine  of  estoppel  Judge  Comstock  said:  "The  notion  of 
estoppel,  *  *  *  deserves,  by  itself,  very  little  consideration.  Every 
corporate  as  well  as  private  obligation  or  instrument  undoubtedly  contains 
an  express  or  implied  representation  of  facts,  upon  the  faith  of  which  inno- 
cent parties  may  deal.  *  *  *  Where  the  instrument  is  not  negotiable, 
the  maker  may,  as  I  have  heretofore  observed,  be  affected  by  an  estoppel 
in  pais,  if  it  be  transferred  upon  his  representation  of  its  validity,  and  the 
dealer  acts  upon  that  representation.  But  to  say  that  he  is  estopped  by 
the  instrument  itself,  simply  because  he  made  it  and  a  third  party  has 
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dealt  with  it,  is  only  asserting  in  another  form  that  fraud,  mistake,  duress, 
illegality,  want  of  consideration  or  want  of  authority,  when  the  act  is  one 
of  pretended  agency,  is  no  defense.  This  would  subvert  the  settled 
maxim  that  the  assignee  or  purchaser  takes  subject  to  all  equities  between 
the  original  parties.  It  would  also  subvert  another  maxim  which  belongs 
to  the  doctrine  of  estoppel  itself.  That  maxim  is,  that  an  admission  or 
representation  is  no  estoppel  in  favor  of  a  stranger  to  whom  it  is  not 
made,  and  whose  conduct  it  was  not  expressly  designed  to  influence."  l 

All  of  the  judges  concurred  with  Judge  Comstock 
except  Judge  Samuel  L.  Selden  who  is  stated  to  have 
taken  no  part  in  the  decision. 

In  The  Farmers  &  Mechanics'  Bank,  of  Kent  County, 
Maryland  v.  The  Butchers  &.  Drovers'  Bank,2  the  Court  of 
Appeals  in  1857  was  called  again  to  consider  this  question. 
Plaintiff  sued  defendant  in  the  Superior  Court  of  the  City 
of  New  York  to  recover  the  amount  of  five  checks  drawn 
upon  defendant  by  one  Green,  payable  to  the  order  of 
Spencer,  plaintiff's  cashier,  all  dated  February  16,  1852; 
three  were  for  $1,000  each  and  two  for  Si, 500  each.  They 
were  certified  as  good  by  Peck,  defendant's  paying  teller. 
They  were  in  fact  over-certifications.  Plaintiff  was  a 
holder  for  value  without  notice.  A  verdict  was  rendered 
for  plaintiff  and  the  judgment  entered  thereon  was  affirmed 
at  General  Term  and  on  appeal  by  defendant  the  judgment 
was  affirmed  by  the  Court  of  Appeals.  Judge  Samuel  L. 
Selden  delivered  the  prevailing  opinion.  Chief  Judge 
Denio  also  delivered  an  opinion  in  favor  of  affirmance. 
Judge  Comstock  delivered  a  dissenting  opinion. 

Judge  Selden  reasoned  thus.  Defendant's  paying  teller 
had  no  authority  to  certify  checks  without  funds  of  the 
drawer.  By  certifying  the  checks  of  Green  he  impliedly 
represented  that  the  defendant  had  funds  to  meet  the 
checks.  This  was,  it  is  true,  a  false  and  unauthorized  rep- 
resentation. Plaintiff  relied  upon  this  false  representation 
supposing  it  to  be  true  and  parted  with  value  in  reliance 
thereon.  As  the  act  of  the  agent  appeared  to  be  within 
the  agent's  authority  the  plaintiff  had  the  right  to  rely  upon 
its  appearance  and  the  defendant  is  estopped  to  deny  that 
its  agent's  representation  was  true,  and  that  it  did  not  have 
funds  with  which  to  pay  the  checks. 
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Judge  Selden's  position  is  set  forth  in  the  following  quo- 
tations : 

"  The  certificate  of  the  teller  is  a  positive  representation  that  the  bank 
has  funds  to  meet  the  check.  If  that  representation  is  false,  who  ought  to 
bear  the  loss  P"1  "  There  is  a  plain  distinction  between  the  terms  of  a  power 
and  facts  entirely  extraneous,  upon  which  the  right  to  exercise  the  authority 
conferred  may  depend.  One  who  deals  with  an  agent  has  no  right  to  con- 
fide in  the  representation  of  the  agent  as  to  the  extent  of  his  powers.  .  .  . 
But  in  regard  to  the  intrinsic  fact,  whether  the  bank  has  funds  or  not,  the 
case  is  different.     .     .     . 

"  It  is,  I  think,  a  sound  rule,  that  where  the  party  dealing  with  an  agent 
has  ascertained  that  the  act  of  the  agent  corresponds  in  every  particular,  in 
regard  to  which  such  party  has  or  is  presumed  to  have  any  knowledge,  with 
the  terms  of  the  power,  he  may  take  the  representation  of  the  agent  as  to 
any  extrinsic  fact  which  rests  peculiarly  within  the  knowledge  of  the  agent, 
and  which  cannot  be  ascertained  by  a  comparison  of  the  power  with  the 
act  done  under  it.  The  familiar  case  of  the  giving  of  a  negotiable  partner- 
ship note,  by  one  of  the  partners,  for  his  own  individual  benefit,  affords  an 
apt  illustration  of  this  rule.  .  .  .  If  he  gives  the  partnership  note  or 
acceptance  for  his  own  debt,  it  is  void  in  the  hands  of  any  party  having 
knowledge  of  the  consideration  for  which  it  is  given  ;  but  when  negotiated 
to  a  bona  fide  holder,  the  firm  is  precluded  from  questioning  the  authority 
of  the  partner,  and  is  effectually  bound."2 

"  The  question  is  not,  in  such  cases,  whether  the  principal  is  bound  by 
the  unauthorized  act  of  the  agent,  but  whether  he  is  estopped,  by  the  repre- 
sentation of  the  agent,  from  disputing  facts  which  show  that  the  act  was 
authorized."3 

The  pith  of  Judge  Comstock's  dissenting  opinion  is  found 
in  these  words  :  "  It  should  now  be  observed  further,  that 
an  agent  may  clothe  his  unauthorized  acts  in  the  same  form 
as  those  which  are  authorized,  and  still  the  principal  will 
not  be  liable.  To  charge  the  principal,  the  acts  must  be  of 
the  same  character,  not  merely  in  appearance,  but  in  their 
substance  and  nature.  Thus,  an  authorized  acceptance  by 
an  agent  upon  funds  of  the  drawer  is  the  same  in  appear- 
ance as  an  unauthorized  one  for  the  accommodation  of  a 
stranger.  In  the  latter  case  the  false  appearance  is  derived 
wholly  from  the  false  representation  of  the  agent.  But  as 
the  principal  has  not  authorized  the  act,  so  he  has  not  the 
representation."4 

The  reader  will  observe  that  nothing  in  the  opinions  in 
this  case  was  intended  in  anywise  to  affect  the  decision  in 
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the  Mechanics'  Bank  v.  The  New  York  &  New  Haven 
Railroad  Co.1  so  far  as  that  decision  rested  upon  the 
ground  that,  as  the  certificate  for  eighty-five  shares  issued 
to  Kyle  was  void  in  his  hands  and  gave  him  no  rights 
against  the  defendant,  plaintiff,  Kyle's  assignee,  got  no 
greater  rights  than  Kyle.  So  far,  however,  as  the  decision 
in  that  case  rested  upon  the  ground  that  the  stock  certifi- 
cate was  unauthorized  and,  therefore,  could  not  bind  the 
principal  it  was  repudiated. 

Judge  Samuel  L.  Selden  and  Judge  Comstock  had  both 
been  elected  to  the  Court  of  Appeals  in  November,  1855. 
This  case  affords  but  one  of  several  exhibitions  of  the  dif- 
ference of  views  held  by  these  vigorous  thinkers  during 
their  service  upon  that  Court. 

The  question  under  discussion  came  before  the  Court  of 
Appeals  once  more  in  1862  in  Griswold  v.  Haven.2  John 
Wright  &  Co.  kept  warehouses  in  Brooklyn  for  the  storage 
of  grain.  In  May  and  June,  1848,  John  Wright,  a  partner 
in  the  firm,  issued  to  Ford  &  Son  warehouse  certificates  for 
grain  of  the  value  of  §6,000.  Plaintiff  loaned  to  Ford  & 
Son  $4,865  upon  said  receipts  as  collateral.  John  Wright 
went  with  Ford  to  plaintiff,  introduced  him  as  a  person 
having  grain  in  store  who  wanted  an  advance  upon  it  and 
stated,  in  reply  to  plaintiff's  inquiry,  that  the  grain  was  in 
good  order  and  all  right.  Ford  then  assigned  the  receipts 
and  plaintiff  made  the  advance  requested.  Plaintiff  having 
demanded  the  grain  and  the  defendant  having  refused  to 
deliver  it,  sued  defendant  in  the  Supreme  Court  in  an 
action  of  trover.  A  verdict  was  rendered  for  the  plaintiff 
and  the  judgment  entered  thereon  was  reversed  at  General 
Term.  On  appeal  by  the  plaintiff  the  Court  of  Appeals 
reversed  the  order  and  directed  judgment  for  plaintiff. 

Judge  Henry  L.  Selden,  who  had  succeeded  Samuel  L. 
Selden,  delivered  the  opinion  of  the  Court.  Chief  Judge 
Denio  delivered  a  dissenting  opinion.  Judges  Davies  and 
Wright  also  dissented. 

Judge  Selden  reached  the  conclusion  that  the  defend- 
ants were  liable  to  plaintiff  upon  the  ground  that,  while 
Wright    had    made  the  plaintiff  a    false  and   unauthorized 
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representation  that  defendants  had  in  store  for  Ford  &  Son 
the  grain  called  for  in  the  warehouse  certificate,  yet  the 
defendants  were  estopped  to  deny  that  such  representation 
was  true  and  that  they  did  not  have  such  grain  in  store  for 
Ford  &  Son. 

After  reviewing  certain  authorities  he  stated  this  con- 
clusion :  "These  cases,  therefore,  must  be  considered  as 
establishing  the  doctrine,  that  where  the  authority  of  an 
agent  depends  upon  some  facts  outside  the  terms  of  his 
power,  and  which,  from  its  nature,  rests  particularly  within 
his  knowledge,  the  principal  is  bound  by  the  representation 
of  the  agent,  although  false,  as  to  the  existence  of  such  fact. 
There  is  no  difference  in  this  respect  between  the  liability 
of  the  principal  for  the  fraud  of  his  agent,  and  that  of  a 
partnership  for  the  fraud  of  one  of  its  members."1  The 
Judge  then  added  :  "  The  mode  in  which  the  liability  is  en- 
forced in  all  these  cases  is  by  estoppel  in  pais.  The  agent  or 
partner  has  in  each  case  made  a  representation  as  to  a  fact 
essential  to  his  power,  upon  the  faith  of  which  the  other 
party  has  acted,  and  the  principal  or  firm  is  precluded 
from  controverting  the  fact  so  represented.''2 

It  should  be  noted  by  the  reader  that  the  representa- 
tions by  which  the  defendants  were  held  estopped  in  this 
case  were  not  the  written  representations  contained  in  the 
warehouse  receipts,  but  the  oral  representations  made  by 
Wright  directly  to  plaintiff.  "  I  have  no  hesitation,  there- 
fore,'' said  Judge  Selden,  "  in  holding  that,  under  the  cir- 
cumstances of  this  case,  the  defendants  were  bound  by  the 
representations  of  Wright — I  mean  the  verbal  representa- 
tions, and  not  the  representations  contained  in  the  re- 
ceipts."3 

Thus  far  the  Courts  of  New  York  have  drawn  a  sharp 
distinction  between  negotiable  instruments  in  the  true 
sense  such  as  were  involved  in  North  River  Bank  v.  Aymar,4 
and  The  Farmers  &  Mechanics'  Bank  v.  The  Butchers  & 
Drovers'  Bank,5  and  stock  certificates  and  warehouse  re- 
ceipts which  were  involved  in  the  Mechanics'  Bank  v.  The 
New  York  &  New  Haven  Railroad  Co.,6  and  Griswold  v. 
Haven.7     In  the    last  two  cases  it  was  held  that  the  as- 
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signees  of  stock  certificates  and  warehouse  receipts  got  no 
greater  rights  than  the  persons  had  to  whom  the  certifi- 
cates of  stock  and  warehouse  receipts  had  been  originally 
issued. 

Speaking  of  Mechanics'  Bank  v.  New  York  &  New 
Haven  Railroad  Co.,  Judge  Selden  said: 

"  The  alleged  fraud  consisted  in  issuing  to  one  Kyle  a  spurious  certificate 
for  eighty-five  shares  of  the  capital  stock  of  the  Company,  and  thus  falsely 
representing  that  Kyle  was  the  owner  of  such  stock,  when  in  truth  he 
owned  no  stock,  and  was  not  entitled  to  the  certificate.  Kyle  had  bor- 
rowed money  of  the  plaintiff,  and  assigned  the  certificate  as  security. 

"  It  was  a  sufficient  answer  to  the  action,  that  Kyle,  to  whom  the  certifi- 
cate was  issued,  being  privy  to  the  fraud,  had,  of  course,  no  claim  against 
the  Company,  and  that  his  assignees  could  have  no  greater  rights  than 
himself."  1 

It  was  left  to  the  case  of  New  York  &  New  Haven 
Railroad  Company  v.  Schuyler  and  others,2  decided  in 
1865  to  break  down  this  distinction.  The  suit  was  one  in 
equity  against  Schuyler  and  several  hundred  other  defend- 
ants, holders  of  alleged  false  and  fraudulent  certificates  and 
transfers  of  pretended  stock  of  plaintiff  company  issued  by 
Schuyler,  plaintiff's  transfer  agent,  to  have  the  same  ad- 
judged spurious  and  void  and  cancelled,  and  the  holders 
thereof  enjoined  from  prosecuting  actions  then  pending, 
and  from  bringing  other  actions  against  plaintiff  to  enforce 
such  certificates  and  transfers  or  to  recover  damages  from 
the  plaintiff.  Many  of  the  defendants  by  way  of  counter- 
claim sought  to  recover  from  the  plaintiff  in  said  action  as 
damages  the  moneys  which  they  had  advanced  in  good 
faith  upon  such  certificates  as  collateral  or  which  they  had 
paid  as  the  purchase  price  for  such  certificates. 

The  Supreme  Court  at  Special  Term  had  permitted  a 
recovery  against  the  plaintiff  of  damages  by  many  of  the 
defendants.  The  General  Term  and  the  Court  of  Appeals 
both  affirmed  the  action  of  the  Special  Term  in  this  respect. 

Judge  Noah  Davis  delivered  the  opinion  of  the  Court. 
On  the  question  of  privity  he  wrote  as  follows: 

"  On  the  question  of  privity  in  any  view  of  this  case,  I  have  no  diffi- 
culty. If  the  act  of  the  agent  can  be  charged  home  upon  any  principle, 
upon  the  corporation,  then,  as  was  said   in  the  Bank  of  Kentucky  v.  The 
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Schuylkill  Bank  (i  Pars.  Eq.  Cas.,  180),  'the  bona  fide  holder  of  any  certi- 
ficate issued  by  the  transfer  agents  has  a  primary  and  direct  claim,  either 
to  be  admitted  as  a  corporator,  or  if  that  is  impracticable,  from  the  ex- 
cessive issue  of  stock,  to  be  compensated  for  the  fraud  practiced  upon 
him.'  To  entitle  the  aggrieved  party  to  sue,  in  such  case,  no  privity  is 
necessary,  except  such  as  is  created  by  the  unlawful  act  and  the  conse- 
quential injury,  because  the  injured  party  is  not  seeking  redress  upon  con- 
tract, but  purely  for  the  tortious  act  in  the  commission  of  which  the  con- 
tract is  an  accidental  incident."  * 

On  the  question  of  estoppel  Judge  Davis  said :  "  We 
*  *  *  with  confidence  declare  the  true  doctrine  of  this 
branch  of  the  law  of  agency  to  be,  that  where  the  principal 
has  clothed  his  agent  with  power  to  do  an  act  upon  the  ex- 
istence of  some  extrinsic  fact  necessarily  and  peculiarly 
within  the  knowledge  of  the  agent,  and  of  the  existence  of 
which  the  act  of  executing  the  power  is  itself  the  represen- 
tation, a  third  person  dealing  with  such  agent  in  entire  good 
faith  pursuant  to  the  apparent  power,  may  rely  upon  the 
representation,  and  the  principal  is  estopped  from  denying 
its  truth  to  his  prejudice."  2 

Since  this  decision  the  distinction  in  this  class  of  cases 
between  negotiable  and  quasi  negotiable  instruments,  such 
as  certificates  of  stock,  warehouse  receipts  and  bills  of 
lading  has  been  done  away  with  and  the  rights  of  a  holder 
in  good  faith  and  for  value  of  such  instrument  is  no  longer 
limited  to  the  rights  of  the  person  to  whom  the  instrument 
was  originally  issued. 

The  reader  will  also  notice  that  the  decision  in  this  case 
repudiated  the  only  ground  for  the  decision  in  the  Mechan- 
ics' Bank  v.  The  New  York  &  New  Haven  Railroad  Com- 
pany,3 which  had  not  been  repudiated  in  Farmers  and 
Mechanics'  Bank  v.  Butchers  &  Drovers'  Bank.4 

We  now  pass  to  the  Bank  of  Batavia?'.  New  York,  Lake 
Erie  &  Western  Railroad  Co.,5  decided  in  1887.  Weiss, 
local  freight  agent  of  defendant  at  Batavia,  N.  Y.,  issued 
bills  of  lading^  to  one  Williams  for  sixty-five  barrels  of 
beans.  I.  T.  Comstock,  N.  Y.,  was  named  as  consignee. 
Williams  drew  a  draft  on  the  consignee  and  the  plaintiff  dis- 
counted it  and  accepted  a  transfer  of  the  bills  of  lading  as 
security.  The  defendant  never  received  the  beans.  Plain- 
ed. 60.  2Id.  73.  3i3N.  Y.  599.  4i6N.  Y.  125. 
5  (1 887)  106  N.  Y.  195. 
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tiff  sued  defendant  to  recover  as  damages  the  money  ad- 
vanced to  Williams  with  interest  thereon. 

Judge  Finch  delivered  the  opinion  of  the  Court  and  said: 

"  It  is  a  settled  doctrine  of  the  law  of  agency  in  this  State  that  where 
the  principal  has  clothed  his  agent  with  power  to  do  an  act  upon  the  exist- 
ence of  some  extrinsic  fact  necessarily  and  peculiarly  within  the  knowledge 
of  the  agent,  and  of  the  existence  of  which  the  act  of  executing  the  power 
is  itself  the  representation,  a  third  person  dealing  with  such  agent  in  entire 
good  faith,  pursuant  to  the  apparent  power,  may  rely  upon  the  representa- 
tion, and  the  principal  is  estopped  from  denying  its  truth  to  his  prejudice. 
*  *  *  The  application  of  this  rule  to  the  case  at  bar  has  determined 
it  in  favor  of  the  plaintiffs  and  we  approve  of  that  conclusion."1 

An  examination  of  the  complaint  in  the  papers  on  appeal 
reveals  these  facts.  The  complaint  contained  two  causes 
of  action.  The  first  cause  of  action  was  set  lorth  in  five 
paragraphs.  Paragraph  I  alleged  that  plaintiffs  and  de- 
fendants were  domestic  corporations.  Paragraph  II  stated 
that  on  March  7,  188 1,  at  Batavia,  defendant  made  and 
delivered  to  one  Williams  a  bill  of  lading  dated  that  day 
stating  in  substance  that  it  had  received,  from  Williams 
thirty-five  barrels  of  beans  which  he  had  agreed  to  for- 
ward from  Batavia  to  New  York  and  deliver  1.0  Comstock ; 
that  said  bill  of  lading  was  signed  by  defendant's  agent 
duly  authorized  for  that  purpose  and  the  property,  had  it 
been  shipped  as  stated  in  the  bill  of  lading,  would  have 
been  of  the  value  of  $200.  Paragraph  III  averred  that  on 
March  7,  1881,  Williams  made  his  draft  dated  that  day 
directed  to  Comstock,  whereby  fifteen  days  from  date  for 
value  received,  he  requested  Comstock  to  pay  the  Bank  of 
Batavia  $175.  Paragraph  IV  set  forth  that  on  March  7, 
1881,  Williams  requested  plaintiff  to  discount  said  draft 
and  offered  as  security  said  bill  of  lading,  and  plaintiff 
relying  upon  the  truth  of  the  statements  in  said  bill  of 
lading,  and  believing  them  to  be  true  did  discount  said 
draft  and  pay  Williams  the  full  amount  thereof,  less  the 
discount  for  the  time  the  draft  had  to  run,  and  Williams 
assigned  to  plaintiff  said  bill  of  lading.  Said  paragraph 
further  alleged  presentment  of  said  draft  for  acceptance 
and  payment  and  refusal  thereof,  and  that  said  draft 
remained    due    and    unpaid.      In    paragraph     V    plaintiff 

Md.  109. 
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alleged  that  "  said  bill  of  lading  was  in  fact  a  false  and 
fraudulent  one ;  that  the  said  defendant  had  not  at  the  date 
thereof,  or  at  any  other  time,  received  from  the  said  Wil- 
liams thirty-five  barrels  or  any  other  quantity  of  beans  for 
shipment  from  Batavia  to  the  said  Comstock  at  the  City  of 
New  York  as  stated  in  said  bill  of  lading.  That  by  reason 
of  the  premises  the  said  plaintiff  has  suffered  damages  to 
the  amount  of  the  said  draft  and  interest  thereon  from  the 
date  it  became  due  as  aforesaid." 

The  allegations  of  the  second  cause  of  action  were  pre- 
cisely similar,  the  only  difference  being  that  the  bill  of 
lading  set  forth  therein  was  for  thirty  instead  of  thirty-five 
barrels  of  beans. 

In  view  of  the  character  of  the  action  and  the  allega- 
tions of  the  complaint,  the  application  of  Judge  Finch's 
statements  as  to  estoppel  will  doubtless  be  appreciated  by 
the  reader. 

The  Court  of  Appeals  of  New  York  has,  however,  gone 
still  further  in  its  application  of  the  doctrine  of  estoppel  to 
this  class  of  cases. 

The  American  Dock  &  Trust  Company  was  carrying  on 
a  warehouse  business  with  offices  in  New  York  City  and 
warehouses  on  Staten  Island.  Us  president,  M.  W.  Stone, 
was  authorized  by  resolution  of  its  Board  of  Directors,  to 
issue  warehouse  receipts.  He  issued  warehouse  receipts  to 
himself  for  cotton  when  he  had  none  on  storage.  Three 
different  banks  in  New  York  City  discounted  Stone's  notes 
and  accepted  from  him  as  collateral  these  fictitious  ware- 
house receipts  endorsed  by  him  in  blank. 

The  Bank  of  New  York  National  Banking  Association 
sued  the  Dock  Company  in  an  action  of  deceit  to  recover 
as  damages  the  amount  of  its  loan  to  Stone  and  interest.1 
At  the  trial  the  plaintiff  proved  no  authority  to  Stone  to 
issue  warehouse  receipts  except  the  said  resolution  of  its 
Board  of  Directors.  The  Court  of  Appeals  held  that  this 
resolution  conferred  no  authority  upon  Stone  as  president 
to  issue  warehouse  receipts  to  himself  even  for  actual  cotton 
he  might  have  on  storage  with  the  company. 

Judge  Peckham,  however,  said  that  had  Stone  issued  a 
similar  warehouse  receipt  to  some  person  other  than  him- 
1  (1894)  143  N.  Y.  559. 
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self,  though  no  cotton  was  in  store,  the  defendant  would 
have  been  bound  and  upon  the  principle  decided  in  Bank 
of  Batavia  v.  Railroad  Co.1  "  That  principle,"  he  said,  "is 
that  where  an  agent  has  been  clothed  by  his  principal  with 
power  to  do  an  act,  in  case  of  the  existence  of  some  fact 
peculiarly  within  the  knowledge  of  the  agent,  and  where 
the  doing  of  the  act  is  in  itself  a  representation  of  the  exist- 
ence of  that  fact,  the  principal  is  estopped  from  denying  its 
existence  as  against  third  parties,  dealing  with  the  agent  in 
good  faith  and  in  reliance  upon  the  representation."2  He 
then  added  :  "  I  also  think  that  if  the  by-law  clothed  Mr. 
Stone,  the  president,  with  general  authority  to  issue  re- 
ceipts to  himself  for  cotton  which  he  actually  deposited,  if 
with  such  authority  he  issued  a  receipt  where  he  had  not 
in  fact  deposited  any  cotton,  the  defendant  would  be  liable 
to  respond  to  a  bona  fide  holder  for  value  of  such  receipt."3 

Afterwards  the  Hanover  National  Bank  sued  the  Dock 
Company.4  On  the  trial  evidence  was  offered  to  show  that 
Stone  had  in  fact  several  years  before  actual  cotton  on  stor- 
age with  the  defendant  on  three  separate  occasions  and  had 
then  issued  to  himself  warehouse  certificates  for  that  cotton. 
The  Court  of  Appeals  held  that  this  evidence  was  sufficient 
to  warrant  a  jury  in  finding  that  Stone  as  president  had 
actual  authority  to  issue  warehouse  receipts  to  himself  for 
actual  cotton  on  storage  with  the  defendant,  and  also  held 
that  if  he  issued  warehouse  receipts  to  himself  when  he  had 
no  cotton  on  storage  and  transferred  them  to  the  Hanover 
National  Bank  as  collateral  for  money  loaned  the  defend- 
ant was  estopped  from  denying  the  truth  of  the  representa- 
tions of  Stone,  as  its  agent,  that  he  had  the  cotton  called  for 
in  the  warehouse  receipts  and  that  it  was  liable  to  the  plain- 
tiff for  the  damages  suffered  by  it  in  reliance  on  such  re- 
ceipts. 

The  Corn  Exchange  Bank  of  New  York  also  sued  the 
Dock  Company  to  recover  as  damages  what  it  had  loaned 
to  Stone  in  reliance  upon  similar  warehouse  receipts.5 

Judge  Vann  laid  down  the  same  doctrine.  After  speak- 
ing of  the  evidence  from  which  the  jury  might  have  found 
that  Stone  had  authority  to  issue  warehouse  receipts  to 
himself  for  cotton  actually  on  storage  with  the  defendant, 

1  106  N.  Y.  195.        2  143  N.  Y.  563!        31^7563. 

4  (1896)  148  N.  Y.  612.  5  (1896)  149  N.Y.  174. 


274  COLUMBIA  LAW  REVIEW. 

Judge  Vann  said  :  "  If  it  had  been  found  as  a  fact  that  the 
power  existed,  the  actual  presence  of  the  cotton  on  deposit 
would  have  been  immaterial,  as  the  defendant  would  be 
estopped  from  denying  it."1 

The  doctrine  of  these  cases  may  be  stated  thus  :  Where 
the  right  of  an  agent  to  exercise  his  authority  depends  upon 
the  existence  of  extrinsic  facts  and  the  exercise  of  the  author- 
ity is  itself  an  express  or  implied  representation  by  the  agent 
that  such  extrinsic  facts  exist  and  the  agent  exercises  his  au- 
thority where  such  extrinsic  facts  do  not  exist,  the  principal 
is  estopped  to  deny  the  truth  of  the  agent's  representation 
that  such  facts  do  exist,  and  is,  therefore,  bound  by  such 
representation,  to  any  person  who  has  parted  with  value  in 
reliance  upon  the  agent's  representation  and  has  acted  in 
good  faith.  Where,  however,  it  appears  that  the  agent  has 
acted  for  his  principal  in  a  transaction  with  himself  indi- 
vidually, good  faith,  according  to  the  Court  of  Appeals  of 
New  York,  calls  for  no  inquiry  to  ascertain  whether  the 
agent  has  in  fact  been  impelled  by  his  individual  interests 
to  abuse  the  authority  conferred  upon  him  by  his  principal. 

In  respect  of  this  position  of  the  New  York  Courts  we 
offer  the  following  observations : 

It  is  not  easy  to  see  how  a  principal  can  be  estopped  by 
a  representation  of  his  agent  which  is  concededly  false  and 
unauthorized.  That  a  principal  may  be  estopped  to  deny 
the  truth  of  his  agent's  representation  when  he  has  him- 
self stated  that  such  representation  is  true  and  some  person 
in  reliance  upon  such  statement  of  the  principal  has  acted 
upon  the  representation  of  the  agent  and  suffered  damage 
is  a  doctrine  that  is  intelligible.  But  when  the  agent  makes 
a  representation  and  the  principal  has  done  nothing  to  in- 
duce one  to  believe  it  to  be  true  and  to  rely  upon  it,  the 
principal  cannot  be  estopped  thereby.  If  the  representa- 
tion binds  the  agent  it  must  be  upon  some  theory  of  agency 
and  not  upon  any  theory  of  estoppel. 

The  reader  must  have  noted  that  the  liability  of  the 
principal  in  this  class  of  cases  does  not  necessarily  rest 
upon  an  application  of  the  doctrine  of  estoppel.  In  the 
Bank  of  Batavia  v.  The  New  York,  Lake  Erie  &  Western 
Railroad  Company,3  the  action  was  one  of  deceit.  The 
plaintiff  in  its  complaint  alleged  that  the  bill  of  lading  was 

1  Id.  181.        2  106  N.  Y.  195. 
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a  false  and  fraudulent  one  and  that  the  defendant  had 
never  had  in  its  possession  the  beans  called  for  therein.  It 
seems  superfluous  to  say  that  the  principal  cannot  be 
estopped  to  deny  the  truth  of  his  agent's  false  and  un- 
authorized representation  when  the  plaintiff  has  alleged  the 
falsity  of  such  representation  and  made  the  alleged  falsity 
one  of  the  vital  elements  of  its  claim  to  recover  damages 
against  the  principal.  Yet  it  was  in  just  this  case  that  we 
find  Judge  Finch  saying:  "  It  is  a  settled  doctrine  of  the 
law  of  agency  in  this  State  that  where  the  principal  has 
clothed  his  agent  with  power  to  do  an  act  upon  the  exist- 
ence of  some  extrinsic  fact  necessarily  and  peculiarly  within 
the  knowledge  of  the  agent,  and  of  the  existence  of  which 
the  act  of  executing  the  power  is  itself  a  representation,  a 
third  person  dealing  with  such  agent  in  entire  good  faith, 
pursuant  to  the  apparent  power,  may  rely  upon  the  repre- 
sentation, and  the  principal  is  estopped  from  denying  its 
truth  to  his  prejudice"1  and  then  adding  the  remark: 
"  The  application  of  this  rule  to  the  case  at  bar  has  deter- 
mined it  in  favor  of  the  plaintiff  and  we  approve  of  that 
conclusion."2 

Surely  if  the  plaintiff  can  deny  the  truth  of  the  agent's 
representation  and  make  its  very  want  of  truth  the  basis  of 
recovery,  the  principal  cannot  be  refused  the  right  to  as- 
sert its  falsity.  The  principal  in  such  a  case  is  bound,  if  at 
all,  not  because  of  the  assumed  truth  of  the  representation, 
but  just  because  it  is  false,  and  the  plaintiff  has,  assuming  it 
to  be  true,  acted  on  such  assumption  to  his  detriment. 
The  action  is  one  of  deceit,  and  the  falsity  of  the  agent's 
representation  is  an  essential  element  in  such  an  action. 

The  same  comments  are  with  equal  force  applicable  to 
much  said  by  Judge  Peckham  in  case  of  Bank  of  New 
York  v.  American  Dock  &  Trust  Co.3  The  complaint  in 
that  action  was  one  in  deceit,  and,  as  the  writer  is  credibly 
informed,  was  drafted  upon  the  complaint  in  the  Bank  of 
Batavia  case  as  a  model. 

But  if  the  doctrine  of  estoppel  is  so  little  necessary  and 
applicable  in  such  cases,  how  much  less  applicable  is  it  to 
cases  such  as  those  against  the  American  Dock  &  Trust 
Company  where  every  warehouse  receipt  issued  by  the 
agent  showed  upon  its  face  that  the  agent  had  acted  for  his 

1  Id.  199.       2  Id.  200.       3  143  N.  Y.  559. 
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principal  in  a  transaction  with  himself,  and  that,  therefore, 
his  individual  interest  may  have  tempted  him  to  misuse  his 
authority  for  his  own  benefit. 

In  this  connection  we  would  call  attention  to  the  atti- 
tude of  the  Supreme  Court  of  Georgia  upon  a  similar  ques- 
tion and  contrast  it  with  that  of  the  Court  of  Appeals  of 
New  York. 

The  Planters  Rice-Mill  Company  was  engaged  in  the 
storage  of  rice.  Its  superintendent,  W.  T.  Owen,  had  au- 
thority to  issue  warehouse  receipts  for  rice  actually  re- 
ceived on  storage.  He  issued  warehouse  receipts  to  one 
Schley  which  were  fictitious.  The  Merchants'  National 
Bank  of  Savannah  loaned  money  to  Schley  and  accepted  a 
transfer  of  these  receipts  as  collateral.  The  Bank  after- 
wards demanded  the  rice  of  the  Planters  Rice-Mill  Com- 
pany and  that  Compati)'  refused  to  deliver  it  on  the  ground 
that  it  had  never  had  it  on  storage.  The  Bank  then  sued 
the  Planters  Rice-Mill  Company  and  recovered  a  judgment, 
which  was  affirmed  on  appeal  by  the  Supreme  Court  of 
Georgia.1 

Chief  Justice  Bleckley,  delivering  the  opinion  of  the 
Court,  said :  "  An  agent  to  tell  the  truth  may  bind  his 
principal  by  telling  a  lie.  A  wrongful  exercise  of  delegated 
authority  is  not  the  assumption  of  authority,  but  the  abuse 
of  it.  Thus,  an  agent  empowered  to  issue  and  acknowledge 
receipts  of  a  given  kind,  based  on  real  transactions,  does 
not,  by  wrongfully  issuing  and  acknowledging  receipts  of 
a  like  kind,  based  on  fictitious  or  simulated  transactions, 
pass  beyond  the  scope  of  his  authority,  but  acts  fraudu- 
lently within  it.  To  hold  otherwise  would  be  to  rule  that 
an  agent  cannot  commit  a  fraud  and  affect  his  principal  by 
it.  Here  he  had  a  rightful  authority  to  do  a  certain  class 
of  acts.  He  did  a  number  of  those  acts  by  the  wrongful 
exercise  of  that  authority.  His  principal  must  be  respon- 
sible both  for  the  authority  conferred  and  for  its  faithful 
exercise,  in  so  far  as  there  is  a  right  to  rely  upon  the 
fidelity  of  its  exercise."2 

It  further  appears  that  Olmstead  &  Company  sued  the 
Planters  Rice-Mill  Company  and  based  their  action  upon 
two  sets  of  warehouse  receipts.3  They  had  loaned  money 
to  Schley  on  fictitious  receipts  issued  to  him  by  Owen,  the 

1(i887)  78  Ga.  574.        2  Id.  584,  585.         3Id.  586. 
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defendant's  superintendent.  They  had  also  loaned  money 
to  Owen  upon  receipts  issued  directly  to  them  by  Owen 
as  superintendent  for  rice  which  he  represented  to  them  he 
had  on  storage  with  the  defendant.  If  instead  of  issuing 
the  receipts  to  Olmstead  &  Company  he  had  issued  them  to 
himself  and  endorsed  them  to  Olmstead  &  Company,  the 
legal  effect  of  the  transaction  would  have  been  the  same. 

The  Supreme  Court  of  Georgia  in  the  last  case  per- 
mitted a  recovery  for  the  money  which  Olmstead  &  Com- 
pany had  loaned  to  Schley,  but  refused  to  permit  a  recov- 
ery for  the  money  loaned  to  Owen. 

Judge  Blandford,  delivering  the  opinion  of  the  Court, 
said  :  "  We  think  that  when  Owen,  the  superintendent, 
wished  to  borrow  money  on  his  own  account,  and  repre- 
sented that  he  had  this  rice  in  the  mill  belonging  to  him- 
self, it  put  Olmstead  &  Co.  on  notice  to  inquire  whether 
that  was  the  truth  or  not.  They  were  dealing  with  him 
individually,  and  when  they  got  him,  as  the  superintendent 
of  the  Planters  Rice- Mill  Co.  to  issue  this  receipt  as 
superintendent,  and  to  sign  that  acknowledgment  as  super- 
intendent, they  were  bound  to  know  whether  there  were 
any  such  rights  in  that  mill  or  not.  They  were  put  upon 
notice.  They  were  not  dealing  with  the  rice  mill  Com- 
pany in  its  corporate  capacity,  nor  with  Owen  as  its  agent. 
*  *  *  Owen  could  not  deal  with  Olmstead  &  Company 
in  two  capacities,  both  as  an  individual  and  as  superintend- 
ent of  that  Company ;  and  we  do  not  think  the  Company 
is  bound  by  this  receipt  and  acknowledgment  of  Owen."1 

It  was  assumed  in  these  cases  that  Owen,  the  superin- 
tendent, had  as  much  authority  to  issue  receipts  to  himself 
for  rice  actually  on  storage  for  his  own  account,  as  he  had 
to  issue  receipts  to  persons  other  than  himself,  but  that 
good  faith  in  the  case  of  receipts  issued  by  him  as  agent  to 
himself  required  an  inquiry  which  was  not  required  in  the 
case  of  receipts  issued  to  persons  other  than  himself. 

We  submit  that  the  distinction  here  drawn  is  a  sound 
one,  and  that  the  position  taken  by  the  Court  of  Appeals 
of  New  York  can  find  no  justification  either  in  the  princi- 
ples of  law  or  in  sound  morals. 

Thaddeus  D.  Kenneson. 

New  York. 

'id.  587,588. 


INSANITY  AND  THE  LAW  OF  NEGLIGENCE. 

It  is  a  singular  fact  and  one  not  altogether  creditable  to 
our  jurisprudence,  considered  as  a  science,  that  in  this 
Twentieth  Century,  the  question  of  the  liability  of  an  insane 
person  for  tortious  conduct — or  rather,  for  that  which  would 
be  tortious  conduct  on  the  part  of  a  sane  person, — should 
remain  to  a  large  extent  an  open  question. 

It  is  true  that  an  abundance  of  dicta  are  to  be  found  in 
the  books  to  the  effect  that  an  insane  person  is  liable  for 
tort,  in  like  manner  as  a  sane  person,  and  elaborate  reason- 
ing is  indulged  in  by  text-writers  on  Torts,  to  show  why 
this  ought  to  be  the  rule  of  law  ;  but  when  we  come  to 
examine  the  decisions,  we  find  them  to  fall  far  short  of 
establishing  any  such  general  rule,  and  even  the  text  writers 
who  lay  down  the  rule  as  settled  law,  give  many  excep- 
tions, based  upon  decisions  or  upon  reasoning  outside  of 
decisions,  which  to  a  large  extent  nullify  the  alleged  rule. 

It  may,  indeed,  be  questioned  whether  there  is  any  suffi- 
cient authority  in  the  reported  cases  for  the  proposition, 
notwithstanding  its  repeated  statement  in  the  text-books 
and  the  general  understanding  in  the  profession  that  such 
is  the  law  and  that  insanity  as  a  general  rule  is  no  defense 
in  an  action  of  tort. 

The  principle  is  stated  broadly  by  Judge  Cooley  in  his 
work  on  Torts  :x 

"  The  reasons  that  have  controlled  in  these  cases  are  not  very  clearly 
set  forth  by  the  authorities,  but  the  law  has  always  held  insane  persons  and 
other  incompetents  responsible  for  damages  resulting  from  their  tortious 
actions,  and  it  has  given  all  the  usual  remedies  against  them,  even  to  the 
very  severe  one  of  the  taking  of  the  body  in  execution  while  that  bar- 
barous mode  of  compelling  redress  was  allowable  in  other  cases." 

That  there  are  authorities  apparently  supporting  this 
broad  proposition  is  undoubtedly  true, — although  so  recent 
a  writer  as  Prof.  Jaggard  of  the  University  of  Minnesota, 
in  his  work  on  Torts,  says  of  the  English  authorities,  in  a 
foot-note  :2 

1  P.  *ioi  (2nd  Ed.  p.  117.)        2  Vol.  I,  p.  156. 
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"  While  there  are  many  dicta  to  the  effect  in  England  (see  Bac.  Abr. 
'  Trespass  'G  ;  Maxims  Reg.  7,  note  ;  2  Rolle's  Abr.  547  ;  Weaver  v.  Ward, 
(1617)  Hob.  134;  Haycraft  v.  Creasy  (1801)  2  East,  92-104),  it  is  said,  on 
good  authority,  that  there  is  no  reported  instance  of  an  action  for  tort  ever 
having  been  brought  in  England  against  a  lunatic,  Clerk  &  L.  Torts,  33. 
Query,  is  not  Cross  v.  Andrews  (1598)  2  Cro.  Eliz.  622,  such  a  case?" 

The  case  of  Cross  v.  Andrews,1  was  an  action  on  the 
case  against  an  inn-keeper  and  declared  upon  the  common 
custom  of  the  realm,  that  an  inn-keeper  should  keep  the 
goods  of  his  guests  safely,  etc.  The  defendant  pleaded, 
that  when  the  plaintiff  lodged  with  him,  he  was  sick,  and  of 
non-sane  memory,  by  occasion  of  his  sickness  whereof  he  then 
languished.  It  was  thereupon  demurred,  and  adjudged 
without  argument  for  the  plaintiff.  "  For  the  defendant,  if 
he  will  keep  an  inn,  ought  at  his  peril  to  keep  safely  his 
guests'  goods;  and  although  he  be  sick,  his  servants  then 
ought  carefully  to  look  to  them.  And  to  say  he  is  of  non- 
sane  memory,  it  lieth  not  in  him  to  disable  himself,  no  more 
than  in  debt  upon  an  obligation.  Wherefore  it  was  ad- 
judged for  the  plaintiff." 

It  will  be  seen  that  this  case  is  one  of  those  which  lie  on 
the  border  line  between  tort  and  contract,  involving  the 
rigid  common  law  liability  of  a  common  carrier  or  an  inn- 
keeper. 

Haycraft  v.  Creasy,2  has  absolutely  no  bearing  on  this 
subject.  The  only  question  in  the  case  was  whether  a  per- 
son who  represents  to  another  that  he  has  knowledge  of  the 
financial  responsibility  of  a  third  party,  when  in  fact  he  has 
no  knowledge  on  the  subject,  is  liable  in  damages  for  such 
representation.  There  is  a  dictum  of  Lord  Kenyon  (at  p. 
104)  calling  attention  to  Lord  Bacon's  maxims  that  there  is 
a  distinction  "  between  answering  civilitcr  et  criminaliter  for 
acts  injurious  to  others ;  in  the  latter  case  the  maxim  ap- 
plied, actus  non  facit  reum  nisi  mens  sit  rea,  but  it  was 
otherwise  in  civil  actions,  where  the  intent  was  immaterial, 
if  the  act  done  were  injurious  to  another." 

The  early  dictum  in  Hobart's  Reports,  in  the  time  of 
James  I,  has  been  cited  and  followed  ever  since  as  an 
authority.  This  dictum  is  found  in  the  case  of  Weaver  v. 
Ward,3  which  reads  as  follows: 

12  Cr.  Eliz.  622.         2(i8oi)  2  East  91.         3  Hobart's  Reports,  134. 
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"  Weaver  brought  an  action  of  trespass,  of  assault  and  battery,  against 
Ward.  The  defendant  pleaded  that  he  was,  amongst  others,  by  the  com- 
mandment of  the  Lords  of  the  Council,  a  trained  soldier,  in  London,  of  the 
band  of  one  Andrews,  Captain,  and  so  was  the  plaintiff;  and  that  they 
were  skirmishing  with  their  musquets,  charged  with  powder  for  their  exer- 
cise in  re  militari,  against  another  captain  and  his  band  ;  and  as  they  were 
so  skirmishing,  the  defendant,  casitaliier  et  per  unfortunium  et  contra  vol- 
untatem  suam,  in  discharging  of  his  piece,  did  hurt  and  wound  the  plain- 
tiff, which  is  the  same,  etc.  absque  hoc,  that  he  was  guilty  aliter  sive  alio 
modo  and  upon  demurrer  by  the  plaintiff,  judgment  was  given  for  him. 
For,  though  it  were  agreed  that  if  men  tilt  or  turney  in  the  presence  of  the 
king,  or  any  two  masters  of  defence,  playing  their  prizes,  and  kill  one 
another,  that  this  shall  be  no  felony ;  or  if  a  lunatic  kill  a  man,  or  the  like, 
because  felony  must  be  done  animo  fe/onico :  yet  in  trespass  which  tends 
only  to  give  damages  according  to  hurt  or  loss,  it  is  not  so,  and  therefore, 
if  a  lunatic  hurt  a  man,  he  shall  be  answerable  in  trespass;  and,  therefore, 
no  man  shall  be  excused  of  a  trespass  (for  this  is  the  nature  of  an  excuse 
and  not  a  justification, pront  ei  bene  licnii),  except  it  may  be  judged  utterly 
without  his  fault. 

"As,  if  a  man  by  force  take  my  hand  and  strike  you,  or  if,  here,  the 
defendant  had  said  that  the  plaintiff  ran  across  his  piece  when  it  was  dis- 
charged, or  had  set  forth  the  case  with  the  circumstances  so  as  it  had 
appeared  to  the  court  that  it  had  been  inevitable  and  that  the  defendant 
had  committed  no  negligence  to  give  occasion  to  the  hurt." 

It  will  be  seen  that  this  case  likens  an  injury  suffered  at 
the  hands  of  a  lunatic  to  an  injury  resulting  from  accident 
and  without  any  intent  or  even  any  negligence  on  the  part 
of  the  person  causing  the  injury. 

The  subject  of  injury  resulting  from  inevitable  accident 
is  itself  one  on  which  there  is  great  uncertainty  in  the  law. 
This  subject  is  quite  fully  discussed  by  Sir  Frederick  Pol- 
lock, in  his  work  on  Torts.1  He  defines  the  phrase  "  inevi- 
table accident"  as  meaning  an  accident  which  is  "not 
avoidable  by  any  such  precaution  as  a  reasonable  man  doing 
such  act  then  and  there,  could  be  expected  to  take."  The 
learned  author  says : 

"  It  may  seem  to  modern  readers  that  only  one  solution  of  the  problem 
thus  stated  is  possible,  or  rather  that  there  is  no  problem  at  all.  No  reason 
is  apparent  for  not  accepting  inevitable  accident  as  an  excuse.  It  is  true 
that  we  may  suppose  the  point  not  to  have  been  considered  at  all  in  an 
archaic  stage  of  law,  when  legal  redress  was  but  a  mitigation  of  the  first 
impulse  of  private  revenge.  But  private  revenge  has  disappeared  from  our 
modern  law  ;  moreover  we  do  not  nowadays  expect  a  reasonable  man  to  be 

1  6th  Ed.,  p.  132. 
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angry  without  inquiry.  He  will  not  assume,  in  a  case  admitting  of  doubt, 
that  his  neighbor  harmed  him  by  design  or  negligence.  And  one  cannot 
see  why  a  man  is  to  be  made  an  insurer  of  his  neighbor  against  harm  which 
(by  our  hypothesis)  is  no  fault  of  his  own.  For  the  doing  of  a  thing  lawful 
in  itself  with  due  care  and  caution  cannot  be  deemed  any  fault.  If  the  stick 
which  I  hold  in  my  hand  and  am  using  in  a  reasonable  manner  and  with 
reasonable  care,  hurts  my  neighbor  by  pure  accident,  it  is  not  apparent  why 
I  should  be  liable  more  than  if  the  stick  had  heen  in  another  man's  hand. 
If  we  go  far  back  enough,  indeed,  we  shall  find  a  time  and  an  order  of  ideas 
in  which  the  thing  itself  that  does  damage  is  primarily  liable,  so  to  speak, 
and  through  the  thing  its  owner  is  made  answerable.  That  order  of  ideas 
was  preserved  in  the  noxal  actions  of  Roman  law,  and  in  our  own  criminal 
law  by  the  forfeiture  of  the  offending  object  which  had  moved,  as  it  was 
said,  to  a  man's  death,  under  the  name  of  deodand.  But  this  is  matter  of 
history,  not  of  modern  legal  policy.  So  much  we  may  concede,  that  when 
a  man's  act  i->  the  apparent  cause  of  mischief,  the  burden  of  proof  is  on  him 
to  show  that  the  consequence  was  not  one  which  by  due  diligence  he  could 
have  prevented.  But  so  does  (and  must)  the  burden  of  proving  matter  of 
justification  or  excuse  fall  in  every  case  on  the  person  taking  advantage  of 
it.  If  he  were  not,  on  the  first  impression  of  the  facts,  a  wrong-doer,  the 
justification  or  excuse  would  not  be  needed. 

"  We  believe  that  our  modern  law  supports  the  view  now  indicated  as 
the  rational  one,  that  inevitable  accident  is  not  a  ground  of  liability.  But 
there  is  a  good  deal  of  appearance  of  authority  in  the  older  books  for  the 
contrary  proposition  that  a  man  must  answer  for  all  direct  consequences  of 
his  voluntary  acts  at  any  rate,  or  as  Chief  Justice  O.  W.  Holmes  has  put  it 
'  acts  at  his  peril.'  Such  seems  to  have  been  the  early  Germanic  law,  and 
such  was  the  current  opinion  of  English  lawyers  until  about  a  century  ago, 
if  not  later.  On  the  other  hand,  it  will  be  seen  on  careful  examination  that 
no  actual  decision  goes  the  length  of  the  dicta  which  embody  this  opinion- 
In  almost  every  case  the  real  question  turns  out  to  be  of  the  form  of  action 
or  pleading.  Moreover,  there  is  no  such  doctrine  in  Roman  or  modern 
Continental  jurisprudence.  And,  what  is  more  important  for  our  purpose, 
the  point  has  been  decided  in  the  sense  here  contended  for  by  the  courts 
of  the  highest  authority  in  the  United  States." 

The  learned  author  then  refers  to  and  comments  on  : 
The  Nitro-Glycerine  Case,1  Brown  v.  Kendall,2  and  other 
cases  of  like  effect.  He  cites  the  case  of  Castle  v.  Duryee, 3 
as  somewhat  conflicting  but  not  necessarily  so,  and  then 
takes  up  the  English  decisions,  and  after  examining  and  dis- 
tinguishing the  earlier  cases,  he  concludes  (at  p.  145)  that 
there  is  "  good  warrant  for  saying  that  the  principle  of  the 
Nitro-Glycerine  Case  and  Brown  v.  Kendall,  is  now  part  of 
the  common  law  in  England  as  well  as  in  America." 

1  (1872)  15  Wall.  524.      2  (1850)  6Cush.  292.      3  (1865)  2  Keyes  169. 
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The  reasons  assigned  by  the  text-writers  for  the  rule 
that  an  insane  person  can  be  held  liable  civilly  for  damages 
for  tort,  although  not  liable  criminally  for  the  same  act,  are 
based  entirely  on  expediency.  The  principle  is  invoked 
that  "  where  one  of  two  innocent  persons  must  bear  a  loss, 
he  must  bear  it  whose  act  caused  it  ;''  and  also  the  argu- 
ment that  unless  a  lunatic  is  held  responsible  for  acts  which 
would  be  tortious  if  committed  by  a  sane  person,  the 
lunatic  would  be  given  impunity  to  do  wrong,  and,  conse- 
quently, the  interests  of  society  require  that  he  should  be 
held  liable. 

Again,  it  is  urged  that  the  estate  of  a  lunatic  should  be 
held  liable  for  his  acts,  in  order  that  his  relatives  may  be 
vigilant  in  having  him  judicially  declared  a  lunatic,  for  the 
protection  of  his  estate,  and,  incidentally,  for  the  protection 
of  society  at  large. 

Still  further,  the  analogy  between  an  infant  and  a  lunatic 
is  referred  to,  and,  as  an  infant  is  held  liable  for  his  wrong- 
ful acts,  notwithstanding  he  is  not  liable  upon  any  contract 
obligation  and  notwithstanding  his  immature  intelligence, 
so,  it  is  argued,  should  a  lunatic  be  held  liable. 

Still  further,  the  principle  is  relied  upon  that  recom- 
pense is  what  the  law  aims  at,  and  as  the  question  of  civil 
responsibility  for  wrong  suffered  is  one  which  directs  our 
attention  chiefly  to  the  injury  done,  "  the  weakness  of  the 
party  committing  it,  or  the  absence  of  any  deliberate  pur- 
pose to  injure,  must  commonly  be  of  little  or  no  import- 
ance."1 

It  is  questionable  whether  any  one  of  these  reasons  is 
logically  satisfactory.  The  analogy  between  an  infant  and 
a  lunatic  is  only  partially  correct.  It  is  quite  true  that  an 
infant,  especially  in  the  earlier  stages  of  childhood,  is  not 
fully  conscious  of  the  consequences  of  his  acts  or  of  the 
seriousness  of  their  nature.  He  may  act  from  mere  childish 
impulse,  without  stopping  to  consider,  or  without  fully  ap- 
preciating the  inherent  character  of  his  acts  and  the  injury 
which  will  result  therefrom.  Nevertheless,  even  children 
are  intelligent  beings,  and  unless  of  such  very  immature 
years  as  to  be  utterly  unconscious  of  right  and  wrong,  they 
should  be  held  responsible  for  the  consequences  of  their  vol- 

1  Cooley  on  Torts,  p.  99. 
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untary  acts.  At  any  rate,  the  rule  is  so  absolutely  settled, 
with  regard  to  infants,  that  it  cannot  very  well  be  questioned. 
When  we  come,  however,  to  the  question  of  a  person  non 
compos  mentis,  we  have  a  situation  of  absolute  mental  in- 
capacity, which  the  criminal  law  recognizes  to  its  fullest 
extent.  There  seems  to  be  no  logical  reason  why  a  lunatic 
should  be  free  from  criminal  responsibility  for  assault  and 
battery,  or  even  for  murder,  while  he  can  be  held  liable  in 
damages  for  the  same  offense. 

The  other  reasons  assigned  for  holding  a  lunatic  respon- 
sible in  tort  are  also  open  to  serious  question.  Prof. 
Jaggard,  in  his  work  on  Torts1  has  a  very  interesting 
discussion  on  this  whole  subject,  in  the  course  of  which  he 
says: 

"  The  view  of  the  law  which  held  that  men  acted  at  their  peril,  and 
that  liability  for  tortious  conduct  was  absolute,  logically  recognized  that  so 
long  as  the  duty  was  violated,  and  harm  ensued,  it  was  immaterial 
whether  the  damage  was  due  to  an  accident,  or  to  a  person  incapable  of 
reason." 

And  again: 

"It  is  urged  with  great  force,  with  the  result  of  at  least  partial  ac- 
ceptance, that  this  conception  is  too  radical.  The  early  cases  on  acci- 
dental trespass  have  not  been  universally  followed.  It  is  insisted  that  they 
were  unsound  in  reason,  and  that,  so  far  as  their  actual  enunciation  of  the 
law  is  concerned,  they  are  not  authority  for  the  position  they  are  cited  to 
sustain.  The  public  policy  of  the  law  justifies  inquiry  into  the  degree  of 
mental  derangement  in  crimes  and  contracts;  so  that  this  very  argument 
seems  to  show  that  the  same  practice  should  apply  to  the  law  of  torts. 

"  *  *  *  With  respect  to  liability  for  personal  commission,  it  is 
denied  that  an  insane  person  can  be  a  legal  cause,  and  insisted  that  in- 
juries attributable  to  such  a  person  are  really  due  to  inevitable  accident,  or 
the  act  of  God,  for  which  no  action  lies." 

Without,  however,  going  into  a  discussion  of  the  general 
proposition  that  an  action  will  lie  against  a  lunatic  in  tort, 
and  assuming  that  this  is  the  rule  of  law,  whether  rightlv 
or  wrongly  so,  it  is,  nevertheless,  subject  to  certain  qualifi- 
cations. Thus,  it  is  well  established  that  where  actual 
malice  is  an  essential  ingredient  in  the  tort,  the  defendant, 
if  insane,  cannot  be  held  liable,  and  even  in  cases  where  he 
may  be  held  liable  without  proof  of  malice,  or  where  the 
law   presumes  malice,  he  cannot  be  held  liable  in  punitive 

1  Vol.  i,  pp.  154  to  158. 
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damages.  So,  also,  where  intent  is  an  inherent  ingredient 
in  the  offense,  and  where  intent  is  not,  in  itself,  conclu- 
sively presumed  from  the  facts,  the  defendant  will  not  be 
liable. 

When  we  come  to  the  subject  of  negligence,  we  find 
the  law  to  be  in  a  most  unsettled  condition.  It  seems  to 
have  been  assumed,  in  the  earlier  dicta  in  the  books,  that  a 
lunatic  would  be  liable  for  negligence  in  like  manner  as  a 
sane  person.  This  assumption  was  based  upon  the  doctrine 
already  referred  to,  of  liability  for  inevitable  accident.  On 
the  other  hand,  there  is  strong  ground  for  the  contention 
that  as  negligence  necessarily  involves  the  doing,  or  failing 
to  do,  something  that  ought  to  be  left  undone  or  ought  to 
be  done  by  a  reasonably  prudent  man,  there  can  be  no  legal 
basis  for  liability  where  there  is  a  total  inability  on  the  part 
of  the  defendant  to  voluntarily  do  or  refrain  from  doing. 
Thus,  if  a  man  be  non  compos  mentis,  it  would  seem  that  he 
should  be  no  more  liable  for  negligence  than  if  he  were 
blind  or  paralyzed  and  thereby  physically  incapacitated 
from  doing  or  refraining  from  doing  what  an  ordinarily 
prudent  man  should  do  or  refrain  from  doing. 

The  subject  has  been  before  the  courts  of  this  State  in 
recent  years  in  a  very  interesting  case,  which  may  be 
profitably  reviewed  as  showing  the  condition  of  the  law  on 
this  subject. 

The  case  referred  to  is  the  case  of  Williams  v.  Hays.1 
This  was  an  action  brought  by  the  plaintiff  as  assignee  of 
the  Phoenix  Insurance  Company,  to  recover  the  amount  of 
insurance  paid  by  the  company  to  the  firm  of  Parsons  & 
Loud  under  a  policy  of  insurance  issued  to  them  as  owners 
of  one-sixteenth  of  the  brig  Emily  T.  Sheldon.  The  brig 
had  been  wrecked  on  Peaked  Hill  bar  off  Cape  Cod,  near 
Provincetown,  Mass.  It  was  alleged  by  the  plaintiff  that 
the  loss  occurred  through  the  negligence  of  the  defendant, 
who  was  the  master  and  part  owner  of  the  brig,  and  who 
commanded  her  at  the  time  of  the  loss, — the  plaintiff  claim- 
ing the  right  to  recover  as  assignee  of  the  insurance 
company,  which  had  become  subrogated  to  the  rights  of 
the  owners,  whom  it  had  insured  and  to  whom  it  had  paid 
the  policy.  

1  (1894)  143  N.  Y.  442  and  (1899)  157  N.  Y.  541. 
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The  answer  denied  the  allegations  of  the  complaint,  that 
the  loss  was  caused  through  the  negligence,  carelessness, 
misconduct  and  improper  navigation  of  the  defendant, 
and  alleged  that  at  the  time  of  the  wreck,  defendant  was 
unconscious  of  his  acts  and  irresponsible  therefor,  and  was 
not  in  a  condition  to  navigate  the  brig  on  account  of  sick- 
ness, etc. 

It  appeared  on  the  trial  that  the  vessel  had  left  Boothbay, 
Me.,  on  the  1 8th  of  March,  1886,  with  a  cargo  of  ice  bound 
for  Annapolis,  Md.  About  sixteen  hours  after  sailing,  a 
storm  commenced  with  high  winds,  and  rain,  with  a  light 
snow.  At  the  time  of  the  commencement  of  the  storm,  the 
vessel  was  in  George's  Channel.  Defendant  tacked,  to 
work  her  about,  trying  to  find  his  way  out,  until  it  became 
practically  impossible  to  tell  where  he  was.  He  headed  her 
in  what  was  supposed  to  be  the  direction  of  Cape  Cod,  but 
not  being  able  to  make  the  Cape,  she  was  hoved  to  to  ride 
out  the  gale,  about  four  o'clock  in  the  afternoon  of  the  20th, 
and  remained  hoved  to  until  about  that  time  in  the  afternoon 
of  the  21st,  when  the  defendant  stood  her  off  for  what  was 
supposed  to  be  Cape  Cod.  On  Monday  morning,  the 
22nd,  between  four  and  five  o'clock,  Thatcher  Island  lights 
were  sighted  by  the  defendant.  The  storm  had  then  abated 
but  there  was  heavy  roll  of  the  sea.  The  defendant  then 
turned  the  vessel  over  to  the  mate,  telling  him  to  keep  her 
by  the  wind  until  he  made  Cape  Cod  light.  He  then  went 
below,  took  fifteen  grains  of  quinine  and  lay  down  upon  a 
lounge  in  his  cabin.  During  the  storm  he  had  had  but  little 
rest,  had  not  gone  to  his  berth  or  undressed,  had  eaten  but 
little,  and  for  forty-eight  hours  had  been  constantly  upon 
deck.  At  about  11  o'clock  of  that  morning,  the  22nd,  de- 
fendant having  gone  below  between  four  and  five  o'clock, 
the  second  mate,  to  whom  the  vessel  had  been  turned  over, 
called  the  mate,  saying  that  the  vessel  did  not  act  very 
well.  The  mate  then  went  upon  deck,  and  about  half-past 
eleven  the  steward  called  the  defendant.  He  was  lying, 
dressed,  upon  the  lounge.  He  did  not  get  up  at  the  first 
call  and  subsequently  the  steward  pulled  him  off  from  the 
lounge,  in  order  to  rouse  him.  He  then  got  up,  but  within 
a  few  minutes  was  again  found  lying  upon  the  lounge,  and 
the  steward   went  to  him  again,  and   finally  succeeded  in 
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getting  him  up  on  the  deck  of  the  vessel.  After  he  came 
on  deck,  the  tug  "  Storm  King  ''  came  up  on  their  weather 
quarter  and  said  that  the  rudder  post  of  the  brig  was  split, 
and  asked  the  captain  if  he  did  not  want  a  tow.  He  said 
that  he  did  not,  that  he  guessed  "  we  are  all  right."  The 
"  Storm  King "  then  went  away,  and  about  one  o'clock 
another  boat  came  up  under  the  stern  of  the  boat,  and 
offered  to  tow,  but  was  refused  by  the  captain. 

It  appeared  that  an  investigation  made  by  the  mate 
showed  that  the  rudder  post  was  split,  and  the  vessel  had 
become  unmanageable.  The  captain  refused  to  accept  the 
statement  of  the  mate,  to  the  effect  that  the  rudder  post  was 
split,  and  refused  to  take  any  proper  steps  to  save  his  vessel, 
which  was  consequently  driven  ashore  and  wrecked. 

The  case  was  first  tried  before  Mr.  Justice  Barrett  and 
a.  jury,  in  June,  1892.  Mr.  Justice  Barrett,  in  his  charge  to 
the  jury,  says,  speaking  of  the  defendant: 

"  He  claims  that  he  had  in  his  system  the  seeds  of  malaria,  owing  to 
past  fevers,  and  that  after  two  days  of  severe  labor,  exposure  and  loss  of 
sleep  he  finally  succumbed.  He  tells  us  that  while  in  this  condition,  he 
took  a  dose  of  medicine,  such  as  he  was  in  the  habit  of  taking'  on  the 
approach  of  certain  symptoms  of  malaria;  after  that,  he  declares  that  he 
knew  nothing.  He  does  not  dispute  that  he  might  have  been  up  on  deck 
and  might  have  said  silly  things  and  given  silly  orders.  But  he  positively 
asserts  that  he  knew  nothing  whatever  of  what  he  said  or  did.  He  acted, 
according  to  the  witnesses  on  the  part  of  the  plaintiff  like  a  man  who  was 
intoxicated,  and  he  does  not  dispute  that  he  acted  in  that  way.  In  effect, 
he  says  that  though  he  might  have  acted  like  a  man  who  was  under  the 
influence  of  liquor,  he  was,  in  fact,  not  under  its  influence.  *  *  *  I  do 
not  mean  to  express  any  opinion  about  the  case,  or  to  say  any  more  to  you 
than  this :  that  if  you  believe  that  the  defendant's  conduct  was  caused  by 
his  own  voluntary  intoxication,  of  course  he  must  suffer.  If  he,  notwith- 
standing his  fatigue,  exhaustion  and  exposure,  sought  relief  in  liquor  and 
became  intoxicated,  there  must  be  a  verdict  against  him.  If,  on  the  other 
hand,  you  believe  that  he  did  not  drink,  and  that  his  failure  to  act  or  to 
speak  rationally  was  a  result  of  an  affliction  which  came  upon  him  and  of 
causes  over  which  he  had  no  control ;  in  other  words,  if  he  lost  his  reason 
by  a  combination  of  exhaustion,  exposure  to  bad  weather  and  the  effects  of 
a  drug  taken  while  so  exhausted,  then  I  leave  it  to  you  to  say  whether,  under 
those  circumstances,  he  should  be  charged  herewith  negligence,  careless- 
ness, misconduct  and  improper  navigation.  *  *  *  If,  however,  he  was 
not  guilty  of  negligence,  in  that  he  was  not  in  his  right  mind,  his  condition 
being  caused  by  no  voluntary  intoxication,  but  being  the  result  of  circum- 
stances which  were  providential,  and  over  which  he  had  no  control,  and  if 
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his  apparent  condition  was  such  that  the  mate  was  not  guilty  of  negligence 
in  refraining  from  depriving  him  of  command  and  taking  charge  of  the 
vessel,  then  the  verdict  should  be  for  the  defendant." 

Plaintiff's  counsel  excepted  to  this  charge,  and  asked 
the  Court  to  charge:  "As  matter  of  law,  that  the  sickness 
or  insanity  of  the  defendant  is  no  excuse  and  does  not  free 
him  from  liability,"  which  request  the  Judge  declined. 
The  following  colloquy  then  took  place  between  counsel 
and  the  Court : 

"  Plaintiff's  COUNSEL  :  I  ask  Your  Honor  to  charge  that  the  cir- 
cumstances proved  here,  under  which  the  vessel  went  ashore,  constituted 
negligence. 

"  The  COURT  :  I  have  charged  already  that  it  constituted  bad  sea- 
manship and  improper  navigation,  and  if  done  by  a  sane  man  would  have 
been  negligence. 

"  Plaintiff's  Counsel  :  Then  Your  Honor  does  charge  as  I  request, 
as  I  understand  you. 

"The  Court:  I  do  not  charge  that  because  if  I  charge  that  you 
must  necessarily  have  a  verdict. 

"  Plaintiff's  Counsel  :  In  other  words,  Your  Honor  thinks  or  says 
there  might  be  an  excuse  for  such  negligence. 

"  The  Court  :  I  do  not  say  anything  about  an  excuse.  I  think  that 
the  condition  of  the  man's  mind,  caused  by  the  act  of  God,  and  not  by  any 
voluntary  act  of  his  own,  might  be  such  that  he  could  not  be  guilty  of  negli- 
gence, because  he  had  not  the  capacity  to  act. 

"Plaintiff's  Counsel:  I  ask  Your  Honor  to  draw  the  distinction 
between  civil  liability  and  criminal  liability,  and  to  charge  the  jury  that 
although  no  criminal  liability  attaches  for  negligence,  the  defendant  is 
civilly  liable  for  any  loss  or  injury  caused  to  property  under  his  charge, 
even  if  he  was  insane. 

"Declined.     Plaintiff  excepts." 

The  jury  found  for  the  defendant  and  judgment  was 
entered  upon  the  verdict,  which  was  affirmed  by  the  Gen- 
eral Term,  with  a  brief  opinion  to  the  effect  that  the 
questions  involved  in  the  case  had  been  passed  upon  by  the 
Court  of  Appeals  in  the  case  of  Hays  v.  The  Phoenix  Fire 
Insurance  Co.1 

It  would  seem  that  the  General  Term  was  in  error  in  its 
view  that  the  decision  against  the  Insurance  Company  was 
conclusive  of  the  questions  in  this  case,  since  the  Insurance 
Company's  liability  had  been  upon  an  entirely  different 
principle  of  law  from  that  upon  which  the  master  oi    the 

1  (1891)  127  N.  Y.  656. 
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vessel  was  sought  to  be  held  liable.  However,  the  Gen- 
eral Term,  taking  this  view  of  the  effect  of  the  prior  action 
of  Hays  against  the  Insurance  Company,  enters  into  no  dis- 
cusion  of  the  questions  involved. 

The  charge  of  Mr.  Justice  Barrett  to  the  jury  would 
seem  to  be  logical  and  just.  It  did  not,  however,  commend 
itself  to  the  Court  of  Appeals,  which,  when  the  case  came 
before  that  court,  reversed  the  judgment  and  ordered  a  new 
trial,  three  judges  dissenting,  namely,  Judges  Peckham, 
Gray  and  O'Brien.  The  opinion  of  the  Court  of  Appeals 
in  this  case1  was  written  by  the  late  Judge  Earl,  and  in 
some  respects  it  falls  short  of  the  vigor  and  lucidity, of 
reasoning  which  usually  characterized  that  learned  and  care- 
ful judge.  There  is  an  apparent  inconsistency  between  the 
different  portions  of  the  opinion,  and  it  is  somewhat  difficult 
to  understand  precisely  what  the  theory  of  the  learned 
judge  was  as  to  the  test  to  be  applied  to  the  liability  of  the 
defendant  and  as  to  the  rationale  of  such  a  test.  The  re- 
sult of  the  obscurity  found  in  the  opinion  of  Judge  Earl  was 
that  the  courts  promptly  proceeded  to  make  a  mess  of  the 
matter,  in  endeavoring  to  follow  the  enigmetical  decision 
of  the  Court  of  Appeals. 

On  the  second  trial,  the  plaintiff  had  a  verdict  in  accord- 
ance with  what  was  supposed  to  be  the  ruling  of  the  Court 
of  Appeals.  This  was  unanimously  affirmed  by  the  Appel- 
late Division,  but  was  reversed  by  the  Court  of  Appeals 
when  the  case  again  came  before  that  court  in  the  157th 
New  York,  Judge  Bartlett,  however,  dissenting,  on  the 
ground  that  the  facts  were  substantially  the  same  as  upon 
the  former  appeal,  and  that  the  opinion  delivered  on  the 
former  appeal  was  controlling,  and  that  the  verdict  for 
the  plaintiff,  below,  was  in  accordance  with  that  opinion. 

Judge  Earl,  in  the  opinion  in  143  N.  Y.,  at  page  446, 
says : 

"  The  important  question  for  us  to  determine  then  is  whether  the 
insanity  of  the  defendant  furnishes  a  defense  to  the  plaintiff's  claim,  and  I 
think  it  does  not.  The  general  rule  is  that  an  insane  person  is  just  as 
responsible  for  his  torts  as  a  sane  person,  and  the  rule  applies  to  all  torts, 
except  perhaps  those  in  which  malice  and,  therefore,  intention,  actual  or 
imputed,  is  a  necessary  ingredient,  like  libel,  slander  and  malicious  prose- 

1  (1894)  143  N.  Y.  442.~ 
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cution.  In  all  other  torts  intention  is  not  an  ingredient,  and  the  actor  is 
responsible,  although  he  acted  with  a  good  and  even  laudable  purpose, 
without  any  malice.  The  law  looks  to  the  person  damaged  by  another  and 
seeks  to  make  him  whole,  without  reference  to  the  purpose  or  the  con- 
dition, mental  or  physical,  of  the  person  causing  the  damage.  The  liability 
of  a  lunatic  for  his  torts,  in  the  opinions  of  judges,  has  been  placed  upon 
several  grounds.  The  rule  has  been  invoked  that  where  one  of  two  inno- 
cent persons  must  bear  a  loss,  he  must  bear  it  whose  act  caused  it.  It  is 
said  that  public  policy  requires  the  enforcement  of  the  liability  that  the 
relatives  of  a  lunatic  may  be  under  inducement  to  restrain  him,  and  that 
tort  feasors  may  not  simulate  or  pretend  insanity  to  defend  their  wrongful 
acts  causing  damage  to  others.  The  lunatic  must  bear  the  loss  occasioned 
by  his  torts,  as  he  bears  his  other  misfortunes,  and  the  burden  of  such  loss 
may  not  be  put  upon  others." 

The  learned  judge  thereupon  proceeded  to  cite  authori- 
ties, and  continues,  at  page  451  : 

"  There  can  be  no  distinction  as  to  the  liability  of  infants  and  lunatics, 
between  torts  of  non-feasance  and  of  misfeasance, — between  acts  of  pure 
negligence  and  acts  of  trespass.  The  ground  of  the  liability  is  the  damage 
caused  by  the  tort.  That  is  just  as  great  whether  caused  by  negligence  or 
trespass ;  the  injured  party  is  just  as  much  entitled  to  compensation  in  the 
one  case  as  in  the  other,  and  the  incompetent  person  must,  upon  principles 
of  right  and  justice  and  of  public  policy,  be  just  as  much  bound  to  make 
good  the  loss  in  the  one  case  as  the  other ;  and  I  have  found  no  case  which 
makes  the  distinction.  That  infants  and  lunatics  are  liable  for  damage  to 
property  caused  by  their  negligent  acts,  was  asserted  in  several  of  the 
authorities  above  cited  ;  and  it  has  never  been  doubted  that  at  common 
law  an  action  of  trover  would  lie  against  one  intrusted  with  the  personal 
property  of  another  who  destroys  it,  whether  the  destruction  be  by  a  neg- 
ligent act  or  a  willful  tort. 

"  I  sum  up  the  result  of  my  examination  of  the  authorities  as  follows  : 
This  vessel  was  intrusted  to  the  defendant — not  as  agent — but  as  to  the 
other  owners  as  charterer,  lessee  or  bailee,  and  if  he  caused  her  destruction 
by  what  in  sane  persons  would  be  called  willful  or  negligent  conduct,  the 
law  holds  him  responsible.  The  misfortune  must  fall  upon  him  and  not 
upon  the  other  owners  of  the  vessel." 

If  the  learned  judge  had  stopped  here,  there  would  have 
been  no  room  for  doubt  left  in  the  case,  whether  or  not  the 
rule  of  law  thus  laid  down  be  regarded  as  sound  and  wise 
or  as  unsound  and  illogical.  The  learned  judge,  however, 
proceeded  : 

"  If  the  defendant  had  become  insane  solely  in  consequence  of  his 
efforts  to  save  the  vessel  during  the  storm,  we  would  have  had  a  different 
case  to  deal  with.  He  was  not  responsible  for  the  storm,  and  while  it  was 
raging  his  efforts  to  save  the  vessel  were  tireless  and  unceasing,  and  if  he 
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thus  became  mentally  and  physically  incompetent  to  give  the  vessel  any 
further  care,  it  might  be  claimed  that  his  want  of  care  ought  not  to  be 
attributed  to  him  as  a  fault.  In  reference  to  such  a  case  we  do  not  now 
express  any  opinion.  *  *  *  If  it  should  be  found  upon  the  new  trial  of 
this  action  that  the  defendant's  mental  condition  was  produced  wholly  by 
his  efforts  to  save  the  vessel  during  the  storm,  and  it  should,  therefore,  be 
held  that  no  fault  could  be  attributed  to  him  on  account  of  what  he  per- 
sonally did  or  omitted  to  do,  then  the  question  would  still  remain  whether 
the  carelessness  of  his  mate  and  crew,  who  were  his  servants,  could  not  be 
attributed  to  him,  and  his  liability  be  thus  based  upon  their  carelessness." 

The  learned  judge  then  proceeds  to  point  out  that  the 
previous  case  of  Hays  v.  Phcenix  Insurance  Co.  (1891)  127 
N.  Y.  656,  was  not  an  authority  for  the  defendant,  that 
being  an  action  against  the  Insurance  Company,  and  it  being 
held  that  his  mere  carelessness,  whether^sane  or  insane,  was 
no  defense  to  such  an  action,  it  being  an  unquestioned  rule 
of  law  that  an  insurance  company  cannot  successfully  defend 
an  action  upon  its  policy,  to  recover  for  a  loss,  by  showing 
that  the  insured  destroyed  the  property  while  insane,  or 
that  its  destruction  was  caused  by  the  carelessness  of  his 
agents  and  servants. 

On  the  new  trial  which  followed  the  reversal  by  the 
Court  of  Appeals,  the  case  came  on  to  be  tried  before  Mr. 
Justice  Beekman  and  a  jury.  The  testimony  was  substan- 
tially the  same  as  on  the  former  trial,  and  the  learned  jus- 
tice held  that  under  the  rule  laid  down  by  the  Court  of 
Appeals,  he  was  bound  to  direct  a  verdict  for  the  plaintiff. 
Counsel  for  the  defendant  expressly  asked  the  court  to  sub- 
mit to  the  jury  the  following  questions: 

"  First,  whether  or  not  the  defendant  became  insane  solely  in  conse- 
quence of  his  efforts  to  save  the  vessel  during  the  storm.  Second,  whether 
the  defendant  became  insane  solely  in  consequence  of  a  sickness  occa- 
sioned by  his  efforts  to  save  the  vessel  during  the  storm  and  the  quinine 
which  was  taken  therefor.  *  *  *  Fifth,  whether  the  defendant,  in 
consequence  of  his  efforts  to  save  the  vessel  during  the  storm  became 
mentally  and  physically  incompetent  to  give  the  vessel  any  further  care 
than  he  did." 

Mr.  Justice  Beekman  delivered  the  following  oral 
opinion  : 

"  I  have  examined  the  opinion  of  the  Court  of  Appeals  in  this  case 
and  am  unable  to  see  that  I  can  do  otherwise  than  to  direct  a  verdict  for 
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the  plaintiff.  Assuming,  as  we  must,  for  such  purpose,  that  the  condition 
of  the  defendant  was  the  result  of  exhaustion,  caused  by  his  efforts  to  save 
the  ship  from  the  perils  of  the  storm  and  the  heavy  dose  of  quinine  which 
he  took  as  a  remedy,  I  fail  to  see  how  that  presents  any  exception  to  the 
principle  laid  down  by  the  Court  of  Appeals  that  a  person  of  unsound 
mind  is  responsible  for  the  consequences  of  acts  which  in  the  case  of  a  sane 
person  would  be  negligent.  In  other  words,  the  standard  by  which  he  is 
to  be  judged  is  the  same  as  that  which  must  be  applied  to  the  actions  of  a 
sane  person.  It  certainly  seems  to  be  a  cruel  doctrine,  but  as  it  is  appar- 
ently based  upon  the  principle  that,  as  between  two  innocent  persons,  the 
loss  must  fall  upon  him  who  caused  it  rather  than  upon  the  other,  the  best 
that  can  be  said  about  it  is  that  it  is  a  rule  which  serves  the  convenience 
of  the  public  to  which  individual  rights  must  give  way. 

"  But  the  Court  seems  to  have  suggested  that  a  possible  exception  to 
the  rule  may  be  found  in  the  present  case  if  it  should  appear  that  the  con- 
dition of  the  defendant  was  due  to  his  efforts  to  save  the  vessel  during  the 
storm.  In  such  a  case,  the  Court  says,  it  might  be  claimed  that  his  want 
of  care  ought  not  to  be  attributed  to  him  as  a  fault.  But  while  propound- 
ing the  question  it  expressly  declines  to  express  an  opinion  upon  it,  thus 
remitting  it  to  the  trial  Judge  as  an  original  question  to  be  determined  by 
him  in  the  first  instance. 

"  I  am  unable,  however,  to  perceive  the  principle  which  would  justify 
such  an  exception.  Given  a  full  legal  responsibility  on  the  part  of  a 
lunatic  for  his  acts,  how  is  it  material  what  caused  his  condition?  Of 
course  if  his  co-owners  had  committed  some  wrong  against  him 
which  caused  or  contributed  to  his  mental  unsoundness,  they  would 
not  be  allowed  to  take  advantage  of  their  own  wrong.  But  there  is 
nothing  of  this  kind  in  the  case.  The  defendant  in  doing  what  he  did  to 
protect  the  ship  during  the  storm,  was  performing  no  more  than  his  duty 
and  was  incurring  demands  upon  his  physical  endurance  to  which  mariners 
are  at  times  exposed  in  plying  their  vocation.  Further,  the  negligence 
alleged  did  not  occur  until  after  the  storm  was  over.  How,  then,  can  the 
fact  that  the  defendant  became  insane  by  reason  of  the  stress  of  these  du- 
ties make  him  an  exception  to  a  rule  which  declares  mental  unsoundness 
to  be  no  excuse  for  negligence,  although  it  may  have  come  through  no  per- 
sonal fault  of  the  individual  so  afflicted  ?  If  the  cause  of  the  insarity  is  to 
be  an  element  in  determining  the  question  of  responsibility,  then  the  fact 
of  negligence  depends  not  only  upon  the  act  but  also  upon  the  cause  of 
and  the  responsibility  of  the  lunatic  for  his  mental  condition.  But  this,  I 
believe,  will  hardly  be  asserted.  The  distinction  suggested,  it  seems  to 
me,  is,  therefore,  merely  fanciful,  not  real.  It  will  not  stand  the  test  of 
reason.  The  suggestion  was  doubtless  the  outcome  of  a  feeling  of  repug- 
nance to  a  principle  of  law  still  felt  to  be  against  natural  justice.  But  if 
the  law  is  to  stand  as  it  has  been  declared,  it  must  be  accepted  with  all  its 
logical  consequences.  This  being  the  view  which  I  take  of  the  law  of  the 
case,  I  feel  constrained  to  grant  the  motion  and  to  direct  a  verdict  for  the 
plaintiff." 
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The  case  coming  up  on  appeal  to  the  Appellate  Divi- 
sion,1 the  Court  took  the  same  view  as  the  trial  judge,  and 
held  that  the  trial  judge  correctly  applied  the  judgment  of 
the  Court  of  Appeals,  and  unanimously  affirmed  the  judg- 
ment. 

The  case  coming  up  again  to  the  Court  of  Appeals,  how- 
ever,2 that  Court  reversed  the  judgment.  Referring  to  the 
opinion  in  the  143  N.  Y.,  the  Court  say  (per  Haight,  Judge)* 
at  page  546  : 

"  The  opinion  contains  some  comments  of  the  judge,  which  have  been 
understood  as  indicating  an  intention  to  do  away  with  any  distinction  be- 
tween misfeasance  and  non-feasance,  and  to  hold  that  lunatics  and  infants 
were  just  as1  liable  for  their  failure  to  act  as  they  were  for  their  affirmative 
torts.  But  when  the  judge  comes  to  sum  up  the  result  of  his  examination 
of  the  authorities,  he  concludes  by  stating  the  rule  to  be  that,  if  the  de- 
fendant '  caused  her  destruction  by  what  in  sane  persons  would  be  called 
willful  or  negligent  conduct,  the  law  holds  him  responsible.'  The  final 
conclusion  reached  by  the  judge  we  accept  as  the  law  of  this  case. 
Whether  a  lunatic  or  a  person  mentally  incapacitated  should  be  held  re- 
ponsible  in  all  instances  for  his  non-feasance  or  failure  to  act  we  will  not 
now  stop  to  consider." 

The  Court  seems  to  draw  a  distinction  between  negli- 
gent mal  feasance  and  negligent  non-feasance,  though  it  is 
not  altogether  clear  just  what  this  distinction  would  be  in 
its  practical  application. 

The  Court  then  calls  attention  to  the  further  remarks 
of  Judge  Earl,  as  to  the  question  whether  defendant  be- 
came mentally  and  physically  incompetent  solely  in  conse- 
quence of  his  efforts  to  save  the  vessel  during  the  storm, 
and  Judge  Haight  calls  attention  to  the  ruling  of  the  trial 
justice,  and  then  proceeds  : 

"  Itvwill  thus  be  observed  that  the  case  was  disposed  of  below  upon 
the  ground  that  the  defendant  was  liable  even  though  assuming  that  his 
condition  was  the  result  of  exhaustion  caused  by  his  efforts  to  save  the 
ship  from  the  perils  of  the  storm,  and  the  question  as  to  whether  the  mate 
was  guilty  of  negligence  was  not  considered.  The  Appellate  Division  has 
affirmed,  following  in  its  opinion,  the  reasoning  of  the  trial  judge. 

"  We  cannot  give  our  assent  to  such  a  view  of  the  law.  To  our 
minds,  it  is  carrying  the  law  of  negligence  to  a  point  which  is  unreasona- 
ble, and,  prior  to  this  case,  unheard  of,  and  is  establishing  a  doctrine  ab- 
horrent to  all   principles  of  equity  and  justice.     In  this  case,  as  we  have 

1  Williams  v.  Hays  (1896)  2  App.  Div.  183.       2  (1899)   157  N.  Y.  541. 
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seen,  the  storm  commenced  on  I'riday,  continued  through  Saturday  and 
Sunday,  and  it  was  not  until  5  o'clock  Monday  morning  that  the  defendant 
was  relieved  from  the  care  of  his  vessel.  For  three  days  and  nights  he 
had  been  upon  duty  almost  continuously,  and  for  the  last  forty-eight  hours 
had  not  been  below  the  deck.  The  man  is  not  yet  born  in  whom  there  is 
not  a  limit  to  his  physical  and  mental  endurance,  and  when  that  limit  has 
been  passed,  he  must  yield  to  laws  over  which  man  has  no  control.  When 
the  case  was  here  before,  it  was  said  that  the  defendant  was  bound  to  ex- 
ercise such  reasonable  care  and  prudence  as  a  careful  and  prudent  man 
would  ordinarily  give  to  his  own  vessel.  What  careful  and  prudent  man 
could  do  more  than  to  care  for  his  vessel  until  overcome  by  physical  and 
mental  exhaustion  ?  To  do  more  was  impossible.  And  yet  we  are  told 
that  he  must,  or  be  responsible.  Among  the  familiar  legal  maxims  are  the 
following:  The  law  intends  what  is  agreeable  to  reason  ;  it  does  not  suffer 
an  absurdity.  Impossibility  is  an  excuse  in  law,  and  there  is  no  obligation 
to  perform  impossible  things.  (Coke  Litt.  78  ;  9  Coke,  22  ;  Coke  Litt.  29  ; 
1  Pothier  Obi.  pt.  i,  c.  1,  s.  4,  sec.  3.)  Applying  these  maxims  to  the  case 
under  consideration,  we  think  the  fallacy  of  the  reasoning  below  is  ap- 
parent, and  that  it  cannot  and  ought  not  to  be  sustained." 

The  Court  accordingly  reversed  the  judgment  and  or- 
dered a  new  trial,  Judge  Bartlett  dissenting,  holding  that 
with  the  same  record  before  the  court  as  on  the  former 
appeal,  he  was  unable  to  understand  why  the  former  judg- 
ment of  the  court  should  not  be  followed. 

The  writer  is  informed  by  ex-Judge  William  W.  Good- 
rich, who  was  counsel  for  the  defendant  in  the  case,  that 
the  suit  was  thereupon  discontinued — a  practical  victory 
for  the  defendant.  The  varying  fortunes  of  this  prolonged 
litigation  indicate  a  struggle  in  the  minds  of  the  various 
judges  considering  it,  between  what  was  understood  to  be 
a  rigid  rule  of  law  and  what  was  a  manifest  hardship  in  the 
particular  case.  That  a  man  should  be  responsible  in  dam- 
ages foi  failing  to  do  what  he  was  physically  or  mentally 
unable  to  do,  is  certainly  shocking  to  the  common-sense  of 
the  average  individual.  Suppose  a  motorman  on  a  trolley 
car  to  be  suddenly  stricken  with  paralysis,  so  as  to  be 
unable  to  apply  the  brake  and  bring  his  car  to  a  standstill, 
in  consequence  of  which  a  serious  collision  occurs;  sup- 
pose a  motorman  is  suddenly  stricken  with  blindness,  so 
that  he  is  unable  to  see  the  track  ahead  of  him,  and  before 
he  can  realize  his  condition,  his  car  collides  with  an  ob- 
struction; can  he  be  said  to  be  guilty  of  negligence? 
What  difference  is  there  between  the  case  of  physical  ob- 
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scuration  of  the  senses  and  the  total  obscuration  of  the 
mental  faculties  ? 

The  question  recurs,  however,  whether  there  is  any 
such  rigid  rule  of  law  as  Judge  Earl,  in  his  opinion 
seems  to  imply.  It  is  quite  true  that  the  authorities  cited 
by  him  appear  to  lay  down  such  a  rule.  A  careful 
examination  of  the  cases,  however,  fails  to  show  any 
instance  where  the  courts  have  actually  applied  so  severe 
a  rule  to  a  case  of  negligence.  The  actual  cases  which 
have  come  before  the  courts  for  decision  have  been 
almost  entirely  cases  of  overt  and  affirmative  acts  involv- 
ing torts  upon  the  person  or  property  of  the  plaintiff. 
In  such  cases,  the  trespass  being  established,  it  is  held 
to  be  no  defence  that  the  party  committing  the  trespass 
was  not  conscious  of  the  act  ;  although,  even  here,  it, 
might  be  plausibly  argued  that  if  the  mind  did  not  go 
with  the  act,  there  was  no  legal  wrong  done. 

A  person  can  be  charged  with  negligence  for  failing 
to  put  out  a  fire,  but  surelv,  if  it  were  shown  that  a  per- 
son were  confined  to  his  bed,  so  as  to  be  utterly  unable 
to  move,  it  can  hardly  be  claimed  with  any  show  of  rea- 
son that  he  was  negligent  in  failing  to  do  what  it  was 
physically  impossible  for  him  to  do. 

Shearman  &  Redfield  on  Negligence  is  cited  by  Judge 
Earl,  in  the  case  of  Williams  v.  Hays,  as  authority  for  the 
proposition  that  lunatics  are  liable  for  tortious  negligence 
in  like  manner  as  sane  persons.  It  is  true  that  Shearman  & 
Redfield  do  assert  this  proposition  most  unequivocally, 
saying:1 

"  Infants  and  lunatics,  without  regard  to  their  degree  of  incapacity, 
are  liable  in  a  civil  action  for  the  damage  caused  by  such  acts  of  theirs  as 
would,  in  sane  adults,  amount  to  a  tort  either  willful  wrong  or  culpable 
negligence.  This  liability  rests  not  upon  the  usual  principle  of  personal 
fault  (for  there  may  be  none),  but  upon  the  broad  ground  that  where  one 
of  two  innocent  persons  must  bear  a  loss,  he  must  bear  it  whose  act 
caused  it." 

The  authorities,  however,  cited  by  Shearman  &  Redfield 
for  this  proposition,  so  far  as  lunatics  are  concerned,  do  not 
seem  to  bear  out  the  proposition.  The  only  case  directly 
in  point,  among  those  cited   in   support  of  the  proposition, 

'Sth  Ed.,  §121. 
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in  the  5th  Edition,  is  this  very  case  of  Williams  v.  Hays1 
which  itself  cited  the  dictum  from  the  former  edition  of 
Shearman  &  Redfield.    The  other  cases  cited  are  : 

Morse  v.  Crawford,2  which  was  a  case  of  killing  an  ox  ; 
Morain  v.  Devlin,3  case  of  nuisance;  Crosse.  Kent4  burn- 
ing a  barn;  Brown  v.  Howe,5  burning  a  house;  Beals  :'. 
See,6  which  was  an  action  on  contract,  having  absolutely 
nothing  to  do  with  tortious  conduct ;  Krom  v.  Schoon- 
maker,7  false  imprisonment. 

In  a  foot  note  referring  to  the  words  "  willful  wrong,'' 
the  learned  authors  say:  "  Most  of  the  cases  cited  belong 
to  this  categorv." 

In  a  loot-note  to  the  words  "  culpable  negligence,*' the 
only  case  cited  is  Williams  v.  Hays,8  as  to  which  the  learned 
authors  say: 

"  quoting  with  approval  our  old  Section  57,  in  which  we  argued  this  point. 
The  law  is  otherwise  held  in  New  Hampshire.  Stack  v.  Cavanaugh  (N. 
H.  1892),  30  Atl.  350." 

On  the  other  hand,  Wharton,  in  his  work  on  Negli- 
gence,9 states  the  rule  with  equal  positiveness  to  the  con- 
trary effect  from  the  statement  of  Shearman  &  Redfield, 
and  says: 

"But  a  man,  to  be  a  juridical  cause,  either  through  his  acts  or  omis- 
sions, must  be  responsible.  If  he  is  irresponsible,  he  is  no  longer  a  cause, 
but  he  becomes  a  condition — i.  e.,  he  is  ranked  among  those  necessitated 
forces,  which,  like  weapons  of  wood  or  stone,  are  incapable  of  moral  choice, 
but  act  only  as  they  are  employed  or  impelled.  The  cause  of  the  event  to 
which  any  of  these  classes  of  forces  is  related  as  a  condition  must  in  every 
case  be  a  responsible  originator.  The  question,  therefore,  to  be  here  prac- 
tically considered  is,  who  are  irresponsible  ?  And  among  such  persons  we 
may  mention  :  1.  As  to  persons  incapable  of  reason  there  can  be  no  ques- 
tion. Neither  an  idiot  nor  a  maniac  can  be  a  juridical  cause.  And  the 
same  reasoning  applies  to  persons  so  young  and  inexperienced  as  to  be 
unable  to  exercise  intelligent  choice  as  to  the  subject  matter.  *  *  *  No 
suit  can  be  sustained  for  negligence,  of  which  it  is  one  of  the  postulates  that 
a  person  destitute  of  reason,  whether  from  infancy  or  insanity,  is  not  guilty 
of  neglecting  that  which  he  has  no  mental  capacity  to  perceive  or  do." 

■■(1894)  143  N.  Y.  443.      2  (1845)  17  Vt.  499.       3  (1882)  132  Mass.  87. 
4  (1870)  32  Md.  581.         5  (1857)  9  Gray  84.         6  (1848)  10  Pa.  St.  56- 
7  (1848)  3  Barb.  647.        8  (1894)  143  N.  Y.  442. 
9  2nd  Ed.,  Sections  87,  88. 
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The  truth  is  that  there  seems  to  be  absolutely  no  case 
where  the  liability  of  a  lunatic  for  culpable  negligence  has 
been  passed  on  judicially  ;  at  least,  none  has  come  to  the 
notice  of  the  writer,  except  this  case  of  Williams  v.  Hays, 
with  which  the  courts,  as  we  have  seen,  played  battledore 
and  shuttlecock,  and  which  finally  resulted  in  favor  of  the 
defendant. 

Prof.  Jaggard,  in  his  second  volume,1  goes  so  far  as  to 
lay  down  a  rule  opposite  to  that  of  Shearman  &  Redfield, 
saying  : 

"  The  courts,  irrespective  of  theories,  have  clearly  recognized  the  doc 
trine  that  responsibility  is  graduated  according  to  capacity  and  determined 
by  recognized  classes.  *  *  *  So,  unconscious  agents  and  lunatics,  per- 
sons entirely  bereft  of  reason,  cannot  be  held  responsible  for  personal  neg- 
ligence or  have  contributory  negligence  imputed  to  them  " — citing 

16  Am.  &  Eng.  Ency.  of  Law,  406,  subdivision  6 ; 
Wharton  on  Negligence,  §  88  ; 

Washington  v.  Baltimore  &  Ohio    R.    R.    Co.  (1880)    17  W. 
Va.,  190. 

It  must  be  admitted,  however,  that  none  of  the  author- 
ities cited  by  either  Wharton  or  Jaggard  seem  to  support 
the  proposition  stated  by  them  otherwise  than  by  way  of 
dictum.  The  only  case  cited  by  Prof.  Jaggard  is  that  of 
Washington  v.  B.  &  O.  R.  R.  Co.3  That  case  contains  a 
dictum,  reading : 

"  Ol  course,  negligence  cannot  be  attributed  to  an  irre- 
sponsible person,  as  an  idiot  or  small  child." 

The  case  itself,  however,  did  not  have  anything  to  do 
with  idiots  or  small  children,  and  the  remark  of  the  court 
seems  to  have  been  purely  obiter. 

A  very  interesting  and  instructive  discussion  on  this 
subject  appears  in  the  first  edition  of  the  American  and 
English  Encyclopaedia  of  Law.3  The  text  sums  up  the  law 
as  follows  : 

"  It  has  been  said  that  infants  and  lunatics  are  liable  for  negligence  ; 
but  this  statement  is  much  broader  than  the  true  doctrine  and  is  unsup- 
ported either  by  reason  or  authority.  The  true  rule  is  that  an  infant  of 
such  tender  years  as  to  be  incapable  of  exercising  any  degree  of  care  or 
forethought  for  his  own  safety  or  that  of  others,  cannot  be  guilty  of  negli- 

*§  253.         2(i88o)  17  W.  Va.  190. 
Vol.  16,  pp.  406  to  411  and  the  foot-notes  thereto. 
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gence  *  *  *.  But  the  moment  an  infant  becomes  capable  of  any  degree 
of  care,  however  slight,  he  is  required  to  use  that  care  of  which  his  age  and 
capacity  make  him  capable,  and  unless  he  does  exercise  care  proportioned 
to  his  age  and  capacity  he  will  be  chargeable  with  negligence  and  become 
responsible  for  injuries  resulting  from  a  failure  on  his  part  to  exercise  such 
care  as  he  is  capable  of.  In  the  case  of  absolute  idiots,  and  lunatics  en- 
tirely devoid  of  reason,  the  same  rules  apply  as  in  the  case  of  infants  so 
young  as  to  be  incapable  of  any  care,  but  a  person  only  partially  idiotic  or 
insane  and  capable  of  some  degree  of  rational  care  and  forethought  may 
be  held  guilty  of  negligence  for  inflicting  an  injury  by  a  failure  to  exercise 
the  degree  of  care  and  forethought  of  which  he  is  capable.  Thus  the 
mental  status  and  capacity  must  be  constantly  considered  in  the  case  of  in- 
fants, idiots  and  lunatics  when  charged  with  negligence,  and  they  should 
be  held  responsible  or  wholly  freed  from  responsibility  according  to  their 
capacity  for  exercising  some  care  or  their  total  want  of  such  capacity." 

The  authorities  are  collated  in  the  foot-notes.  For  some 
reason,  this  discussion  seems  to  have  been  omitted  from  the 
Second  Edition  of  the  American  and  English  Encyclopaedia 
of  Law. 

The  subject  is  also  discussed  in  Bishop  on  Non-Contract 
Law,  Sections  505  to  510  and  Section  516,  and  in  Sedgwick 
on  Damages,  7th  Ed.  Vol.  2,  p.  323. 

It  seems,  indeed,  most  extraordinary  that  the  quesiion  of 
the  liability  of  a  lunatic  for  negligence  should  be,  at  this 
late  date,  still  an  open  question  in  this  State.  One  would 
suppose  that  the  question  would  have  arisen  frequently  and 
would  have  been  frequently  the  subject  of  adjudication. 
Similar  instances,  however,  are  constantly  recurring,  in  the 
experience  of  every  practitioner,  where  questions  which 
lie  at  the  very  threshold  of  our  jurisprudence  seem  never 
to  have  come  before  the  courts  for  consideration,  or,  at 
any  rate,  have  never  received  adjudication  by  the  courts 
of  last  resort. 

The  true  rule  and  the  only  rule  consistent  with  justice 
and  reason,  and  the  rule  towards  which  the  authorities  are 
evidently  tending,  is  that  a  person  who  is  non  compos  mentis 
cannot  be  held  liable  for  negligence.1 

Wm,  B.  Hornblower. 

1  The  foregoing  article  is  enlarged  and  revised  from  an  address 
delivered  before  the  Society  of  Medical  Jurisprudence  in  December,  1904. 


THE  CONCURRENT  POWER  OF  THE  STATES 
TO  REGULATE  INTER-STATE  AND 
FOREIGN  COMMERCE. 

In  the  number  of  this  Review  for  November,  1904,  I 
suggested  two  rules  for  determining  when  the  power  of 
Congress  over  inter-state  and  foreign  commerce  excludes 
and  when  it  admits  regulation  of  the  incidents  of  that  com- 
merce by  the  States.  The  following  observation  is  the 
equivalent  of  those  rules  : 

Congress  has  exclusive  power  to  directly  regulate 
inter-state  and  foreign  commerce,  but  the  several  States 
have  power,  concurrently  with  Congress,  to  indirectly 
affect  that  commerce  by  regulation  of  its  incidents.  This 
power  of  the  State  is,  however,  subject  to  the  limitations 
that  the  law  of  the  State  must  not  conflict  with  a  law  of 
Congress  on  the  same  subject,  must  not  impose  a  tax  upon 
an  incident  of  commerce  in  its  capacity  as  such,  nor  be  dis- 
criminating, nor  exceed  the  reasonable  requirements  of  the 
case. 

The  difference  indicated  in  this  observation  between  the 
direct  regulation  of  and  the  indirect  effect  upon  inter-state 
and  foreign  commerce,  arises  out  of  the  application  to  its 
control  of  our  complex  government  composed  of  the  Nation 
and  the  States;  and  results  from  the  effort  to  reconcile  the 
autonomy  of  the  States  with  the  constitutional  power  of 
the  Nation.  For,  it  having  been  once  determined  that  the 
power  granted  to  Congress  included  the  regulation  of  every 
incident  of  inter-state  and  foreign  commerce,1  it  followed 
that  if  the  autonomy  of  the  several  States, — their  capacity 
to  govern  persons  and  regulate  things  within  their  limits, — 
was  to  be  retained,  to  them  must  be  secured,  at  least  con- 
currently with  Congress,  the  power  of  regulating  many  of 
the  incidents  of  that  commerce.  So  varied  are  the  needs  of 
modern  life,  and  so  ramified  is  modern  business,  that  prob- 

Gibbons  v.  Ogden  (1824)  9  Wheat.  1. 
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ably  most  of  the  things  which  affect  the  welfare  of  the 
inhabitants  of  a  State  are  connected  with  a  commerce 
which  extends  beyond  its  borders.  The  administration  of 
its  internal  affairs  and  the  raising  of  the  revenues  for  its 
government  are  inseparable  from  its  control  of  the  inci- 
dents of  inter  state  and  foreign  commerce,  and  the  mere 
connection  of  a  person  or  thing  within  its  jurisdiction  with 
a  transaction  of  such  commerce  must  not  suffice  to  take 
that  person  or  thing  out  of  its  control,  even  during  the 
continuance  of  the  transaction.  To  illustrate  this  some- 
what abstract  statement  by  concrete  instances,  it  is  evident 
that  the  autonomy  of  the  States  which  was  contemplated 
by  the  founders  of  the  Republic  is  incompatible  with  such 
a  construction  of  the  commerce  clause  of  the  federal  Con- 
stitution as  would  take  a  person  within  its  territorial  juris- 
diction out  of  its  control  merely  because  he  was  an  active 
agent  for  a  common  carrier  whose  inter-state  business 
entered  the  State  ;  nor  could  the  State  adequately  protect 
its  inhabitants  if  its  power  to  prevent  the  sale  of  adulter- 
ated and  unwholesome  foods  within  its  limits  determined 
whenever  such  foods  happened  to  be  the  subject  of  a 
transaction  of  inter-state  commerce;  and  the  ability  of  the 
State  to  raise  necessary  revenues  would  be  seriously  im- 
paired, if  property  within  the  State,  and  otherwise  taxable 
therein,  such  as  ships,  railroad  cars,  telegraph  lines,  became 
exempt  from  taxation,  merely  because  that  property  was  the 
instrument  of  such  commerce. 

So  inherent  is  the  difference  between  the  direct  and  the 
indirect  regulation  of  commerce  in  our  governmental  sys- 
tem, that  it  was  noticed  by  Chief  Justice  Marshall  in  the 
first  case  under  the  commerce  clause  of  the  Constitution, 
which  reached  the  Supreme  Court  in  1824, l  and  was  made 
the  basis  of  his  decision  five  years  later  in  Willson  v.  Black 
Bird  Creek  Marsh  Company.2  In  185  1  the  distinction  was 
clearly  reasoned  upon  principle  by  Mr.  Justice  Curtis3,  and 
was  thereafter  so  often  re  asserted,  that  it  had  become 
elemental  in  the  law  of  inter  state  and  foreign  commerce, 
when  the  case  of  the  Northern   Securities   Company  was 

1  Gibbons  v.  Ogden  (1824)  9  Wheat.  1.         2  (1829)  2  Peters,  245- 
3  In  Cooley  v.  Board  of  Wardens  of  Port   of  Philadelphia  (1851)  12 
How.  299. 
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decided  in  1904. x  Nor,  however  far  that  decision  departs 
from  the  safe  landmarks  of  the  past,  can  it  affect  this  dis- 
tinction, for,  even  in  its  broadest  aspect,  that  decision  is 
limited  to  cases  arising  under  the  Sherman  Anti-Trust 
Act,  and  can  not  be  extended,  and  was  not  by  its  promul- 
gators intended  to  be  extended,  to  the  question  of  the  con- 
trol by  the  States  of  the  incidents  of  that  commerce. 

How  the  Supreme  Court  has  regarded  the  distinction 
above  indicated  between  the  direct  and  the  indirect  regula- 
tion of  inter-state  and  foreign  commerce,  can  be  best 
shown  by  the  following  quotations  from  opinions  rendered 
in  that  Court,  in  cases  arising  upon  different  subjects  at 
widely  different  dates. 

"  Inaction  by  Congress  upon  these  subjects  of  a  local 
nature,"  says  the  Court  in  one  case,  "  unlike  its  inaction 
upon  matters  affecting  all  the  States  and  requiring  uni- 
formity of  regulation  is  not  to  be  taken  as  a  declaration 
that  nothing  should  be  done  with  respect  to  them,  but  is 
rather  to  be  deemed  a  declaration  that,  for  the  time  being 
and  until  it  sees  fit  to  act,  they  may  be  regulated  by  State 
authority."2 

"  No  doubt,"  says  the  Court  in  another  case,  "  every 
tax  upon  personal  property  or  upon  occupations,  business 
or  franchises,  affects  more  or  less  the  subjects,  and  the 
operation  of  commerce.  Yet  it  is  not  everything  that  affects 
commerce  that  amounts  to  a  regulation  of  it,  within  the 
meaning  of  the  Constitution  *  *  *,  Manifestly  it  "  (the 
tax  in  question)  "  is  a  tax  upon  the  railroad  company, 
measured  in  amount  by  the  extent  of  its  business,  or  the 
degree  to  which  its  franchise  is  exercised.  That  its  ulti- 
mate effect  may  be  to  increase  the  cost  of  transportation 
must  be  admitted.  So  it  must  be  admitted  that  a  tax  upon 
any  article  of  personal  property  that  may  become  a  subject 
of  commerce,  or  upon  any  instrument  of  commerce,  affects 
commerce  itself.  If  the  tax  be  upon  the  instrument,  such 
as  a  stage  coach,  railroad  car,  or  a  canal  or  steamboat,  its 
tendency  is  to  increase  the  cost  of  transportation.  Still  it 
is  not  a  tax  upon  transportation,  or  upon  commerce,  and  it 

1  Northern  Securities  Co.  v.  U.  S.  (1904)  193  U.  S.  197. 
8  Parkersburg  &  Ohio  River  Transportation  Co.  v.  Parkersburg  (1883) 
107  U.  S.  691. 
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has  never  been  seriously  doubted  that  such  a  tax  may  be 
laid.'" 

"  A  carrier  exercising  his  calling  within  a  State,  although 
engaged  in  the  business  of  interstate  commerce,  is  answer- 
able, according  to  the  law  ot  the  State,  tor  acts  of  non- 
feasance or  of  misfeasance  committed  within  its  limits  *  *  *  . 
It  is  equally  within  the  power  of  the  State  to  prescribe  the 
safeguards  and  precautions  foreseen  to  be  necessary  and 
proper  to  prevent  by  anticipation  those  wrongs  and  injuries 
which  after  they  have  been  inflicted  the  State  has  the  power 
to  redress  and  punish.  *  *  *  The  provisions"  (of  the 
State  law)  "  are  not  in  themselves  regulations  of  interstate 
commerce,  although  they  control  in  some  degree  the  con- 
duct and  liability  of  those  engaged  in  such  commerce. 
-x-  *  *  They  are  rather  to  be  regarded  as  legislation  in 
aid  of  such  commerce,  and  as  a  rightful  exercise  of  the 
police  power  of  the  State  to  regulate  the  relative  rights  and 
duties  of  all  persons  and  corporations  within  its  limits."2 

"  The  tax  "  (upon  a  telegraph  company  engaged  in  inter- 
slate  business)  >(  was  directed  to  reach  a  reasonable  compu- 
tation of  the  amount  which  the  company  would  be  com- 
pelled to  pay  if  the  taxation  were  ad  valorem.  The  taxa- 
tion was  neither  arbitrary  nor  discriminating,  nor  so  far  as 
we  are  advised,  was  payment  made  a  condition  precedent 
of  doing  business,  but  collection  was  made  enforceable  by 
suit,  and  the  remedies  pertaining  thereto  and  not  other- 
wise *  *  *  It  is  obvious  the  case  does  not  fall  within 
the  line  of  decisions  in  which  State  laws  have  been  held  in- 
operative because  in  conflict  with,  or  amounting  to  the 
exercise  of,  or  the  assertion  of  control  over  a  power  vested 
exclusively  in  the  United  States.  In  these  decisions  the 
interference  with  the  commercial  power  was  found  to  be 
direct,  and  not  the  mere  incidental  effect  of  the  requirement 
of  the  usual  proportional  contribution  to  public  maintain- 
ance."3 

1  State  Tax  on  Railroad  Gross  Receipts.  (1873)  15  Wall.  284.  While 
the  scope  of  this  case  is  limited  by  Fargo  v.  Michigan  (1887)  121  U.  S. 
230,  and  Philadelphia  &  Southern  Steamship  Co.  v.  Pennsylvania  (1887) 
122  U.  S.  326,  the  principle  of  the  above  quotation  is  not  affected  by  them. 

2  Chic.  M.  &  St.  P.  R.  W.  Co.  v.  Solan  (1898)  169  U.  S.  133. 

3  Postal  Tel.  v.  Adams  (1895)  155  U.  S.  688.  The  application  of  the 
principle  of  this  case  to  the  taxation  of  foreign  corporations  engaged  in 
interstate  commerce  is,  perhaps,  to  be  limited  by  Fargo  v.  Hart  (1904)  193 
U.  S.  490. 


302  COLUMBIA  LAW  REVIEW. 

"  It  is  true,"  said  the  Court  in  a  case  where  a  law  of  a 
State  prohibiting  the  manufacture  and  sale  of  intoxicating 
liquors,  except  for  certain  purposes,  was  in  question, 
"  that  notwithstanding  its  purposes  and  ends  are  restricted 
to  the  jurisdictional  limits  of  the  State  of  lovva,  and  apply 
to  transactions  wholly  internal  and  between  its  own  cit- 
izens, its  effects  may  reach  beyond  the  State  by  lessening 
the  amount  of  intoxicating  liquors  exported.  But  it  does 
not  follow  that,  because  the  products  of  a  domestic  manu- 
facture may  ultimately  become  the  subjects  of  interstate 
commerce,  at  the  pleasure  of  the  manufacturer,  the  legisla- 
tion of  the  State  respecting  such  manufacture  is  an  at- 
tempted exercise  of  the  power  to  regulate  commerce  exclu- 
sively conferred  upon  Congress     *     *     * . 

"  As  has  been  often  said,  legislation"  (by  a  State)  "  may 
in  a  great  variety  of  ways  affect  commerce  and  persons 
engaged  in  it,  without  constituting  a  regulation  of  it  within 
the  meaning  of  the  Constitution,  unless,  under  the  guise  of 
police  regulations,  it  imposes  a  direct  restraint  upon  com- 
merce, or  directly  interferes  with  its  freedom.''1 

In  conformity  with  the  principles  stated  in  the  fore- 
going quotations,  the  Supreme  Court  has  upheld  laws  of 
the  States  which  interfered  with  the  freedom  of  commerce 
by  authorizing  the  obstruction  of  rivers  and  waterways  by 
bridges  and  the  like;-  and  has  sustained  State  and  munici- 
pal legislation  imposing  charges  upon  inter-state  carriers 
for  the  use  of  local  facilities,  such  as  wharves  and  docks.3 
But  it  seems  the  State  or  municipality  cannot  impose  con- 
ditions upon  the  use  of  such  facilities  which  discriminate  in 
favor  of  citizens  of  the  State,4  although  the  burden  of  tax- 
ation, in  addition  to  the  charge  for  the  facility,  falls  only  on 
the  citizens  of  the  maintaining  State. 

The  connection  of  property,  or  of  the  property's  owner, 
with  a  transaction  of  inter-state  or  foreign  commerce,  does 
not,  of   itself,  exempt   the  property  from   taxation  by  the 

1  Kidd  v.  Pearson  (1888)  128  U.  S.  1 

2  Gilman  v.  Philadelphia  (  1865)  3  Wall.  713;  Pound  v.  Turck  (1877) 
95  U.  S.  459;  Cardwell  v.  Am.  Bridge  Co.  (1885)  113  U.  S.  205. 

3  105  U.  S.  559;  Packet  Co.  v.  Keokuk  (1877)  95  U.  S.  80  ;  Packet 
Co.  v.  Catlettsburg  (1882)  105  U.  S.  559  ;  and  see  note  to  Ex  parte  Easton 
L.  C.  P.  vol.  XXIV,  373. 

4  Guy  v,  Baltimore  (1880)  100  U.  S.  434. 
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State  within  which  it  is.  Therefore  the  State  and  its 
municipalities  may  impose  taxes  in  many  forms  upon  per- 
sons and  corporations  engaged  in  such  commerce;  as  a 
license  tax  upon  money  brokers  dealing  in  foreign  bills  of 
exchange  j1  upon  commission  brokers  whose  business  con- 
sists in  part  of  negotiating  sales  for  parties  residing  out  of 
the  taxing  State  ;2  upon  auction  sales  of  goods  from  other 
States;3  upon  goods  in  original  packages  in  the  hands  of 
purchasers  from  the  importers;4  and  upon  goods  in  the 
importers  hands  but  not  in  the  original  packages.5  And 
as  the  taxability  of  the  commodities  in  these  last  two  classes 
of  cases  has  been  based  upon  the  classic  distinction  between 
articles  which  have  and  which  have  not  been  incorporated 
into  the  general  mass  of  property  within  the  State,  first 
suggested  by  Chief  Justice  Marshall  in  Brown  v.  Mary- 
land,6 so,  upon  analogous  reasoning,  it  is  decided  that 
State  and  local  taxation  may  properly  be  imposed  upon 
commodities  brought  into  the  State  from  without  and  in- 
corporated with  the  general  mass  of  property  therein, '  and 
upon  articles  which  are  intended  for  but  have  not  yet  be- 
come the  subject  of  inter-state  commerce,8  and  it  has 
recently  been  decided  that  the  State  may  tax  merchandise 
from  other  States  even  in  original  packages,  after  it  has 
come  to  rest  in  the  taxing  State.9 

The  right  of  the  State  and  municipalities  to  tax  inter- 
state commerce  carriers,  whether  upon  the  basis  of  receipts 
from  the  business  or  of  the  value  of  their  property  within 
the  State  has  been   upheld  in   many  cases,  and  it  is  settled 

1  Nathan  77.  Louisiana  (1850)  8  How.  73. 

2  Ficklen  v.  Shelby  Co.  Tax  Dist.  (1892)  145  U.  S.  1. 

3  Woodruff  v.  Parham  (1869)  8  Wall.  123. 

4  Waring  v.  Mayor,  etc.,  Mobile  (1869)  8  Wall.  no. 

5  May  v.  New  Orleans  (1900)    178  U.  S.  496. 

6  (1827)  12  Wheat.  419. 

7  Brown  v.  Houston  (1885)  114  U.  S.  622  ;  Pittsburg  &  S.  Coal  Co.  v. 
Bates  (1895)  156  U.  S.  577- 

8Coe7'.  Errol  (1886)  116  U.  S.  517. 

9  American  Steel  &  Wire  Co.  v.  Speed  (1904)  192  U.  S.  500.  It  is 
the  result  of  this  case  that  the  doctrine  of  the  original  package  does  not 
apply  to  the  taxation  of  merchandise  brought  in  from  another  State.  When 
such  merchandise  is  at  rest  in  the  State,  and  under  the  protection  of  its 
laws,  it  is  taxable  like  other  property,  even  though  it  has  not  passed  out  of 
the  seller's  hands  nor  out  of  the  original  package. 
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that  in  assessing  the  value  of  taxable  property  the  State 
may  proceed  upon  the  basis  of  a  reasonable  comparison  of 
the  mileage  of  the  line  within  the  State  to  the  total  mileage 
of  the  carrier.1 

Not  only  may  the  State  tax  inter-state  carriers  by  various 
methods  appropriate  to  the  conditions  of  each  case,  but  it 
may  exercise  a  very  general  control  over  the  manner  of 
conducting  their  business  within  the  State,  in  the  interest 
of  reasonable  rates,  fair  business  dealing,  and  security  of 
life  and  property  within  the  State;  although  such  control 
necessarily  results  in  hampering,  in  greater  or  less  degree, 
that  freedom  of  inter-state  commerce  which  would  have 
existed  in  the  absence  of  the  controlling  regulations.  But 
the  limit  of  State  legislation  for  such  purposes  is  that  it 
shall  not  exceed  the  reasonable  requirements  of  the  case; 
and  whether  reasonable  requirements  have  or  have  not 
been  exceeded  in  a  particular  instance  is  for  the  Court,  not 
for  the  State  legislature,  to  determine.2  Thus  the  State 
may  enact  laws  regulating  charges  for  elevating  grain  in- 
tended for  inter- state  shipment;3    requiring  railroads    en- 

1  As  a  license  tax  upon  the  business  of  an  inter-state  express  company, 
Osborne  v.  Florida  (1897)  164  U.  S.  650  ;  upon  the  franchise  of  a  telegraph 
company  engaged  in  inter-state  commerce,  Atlantic  &  Pacific  Tel.  Co.  v. 
Philadelphia  (1903)  190  U.  S.  160;  upon  the  entire  receipts  from  business 
within  the  State  of  an  inter-state  express  company,  Pacific  Express  Com- 
pany v.  Seibert  (1892)  142  U.  S.  339;  upon  the  gross  receipts  of  an  inter- 
state railroad,  State  Tax  on  R.  R.  Gross  Receipts  (1873)  15  Wall.  284. 
(This  case  is,  however,  to  be  considered  as  limited  and  partly  overruled  by 
Fargo  v.  Michigan  (1887)  121  U.  S.  230,  and  Phil.  &  S.  S.  S.  Co.  v.  Penn- 
sylvania (1887)  122  U.  S.  326)  ;  tax  on  rentals  paid  to  a  foreign  corpora- 
tion for  use  of  a  railroad  within  the  State,  Erie  R'wy.  Co.  v.  Pennsylvania 

(1895)  158  U.  S.  431  ;  tax  on  railroad  consolidation,  Ashley  v.  Ryan  (1894) 
153  U.  S.  436  ;  license  tax  on  business  within  the  State  of  inter-state  tele- 
graph Company,  Post.  Tel.  &  Cable  Co.  v.  Charleston  (1894)  153  U.  S. 
692  ;  tax  on  inter-state  express  company  on  basis  of  unit  profit  producing 
plant,  Adams  Express  Co.  v.  Ohio  (1897)  165  U.  S.  194;  tax  upon  inter- 
state and  foreign  railroad  based  upon  the  proportion  of  its  mileage  within 
the  State  to  its  total  mileage,  Maine  v.  Grand  Trunk  R'v/y.  Co.  (1891)  142 
U.  S.  217.  But  a  tendency  is  now  apparent  to  restrict  the  application  of 
the  unit  plant  and  similar  principles  of  valuation  to  cases  where  the  value 
of  tangible  and  taxable  property  within  the  taxing  State  is  some  reasonable 
proportion  of  the  value  of  such  property  in  other  States.  Fargo  v.  Hart 
(1904)  193  U.  S.  490. 

2  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Illinois  (1900)  177  U.  S.  514, 
where  the  principle  is  carefully  discussed ;  111.  Cen.  R.  R.  Co.  v.  Illinois 

(1896)  163  U.  S,  142;  Smyth  v.  Ames  (1898)  169  U.  S.  466.  See  also 
Lake  Shore  &  M.  S.  R.  R.  Co.  v.  Smith  (1899)  l73  U.  S.  684. 

3  Munn  w,  Illinois  (1877)  94  U.  S.  113;  Budd  v.  New  York  (1892) 
143  U.  S.  517. 
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gaged  in  inter-state  commerce  to  fix  fares  and  publish  rates 
for  services  within  the  State;1  regulating  rates  within  the 
State;3  fixing  reasonable  rates  within  the  State;3  regu- 
lating charges  for  "  long  haul  "  and  "short  haul."4  The 
Constitution  of  a  State,  and  therefore  inferentially  its  laws, 
may  prohibit  the  consolidation  of  State  railroads,  although 
they  are  engaged  in  inter  state  commerce.5  The  State  may 
regulate  the  equipment  of  inter-state  railroad  trains  which 
enter  the  State,  as  the  heating  apparatus  of  its  cars;6  and 
may  control  the  speed  of  inter-state  railroad  trains  within 
the  State;7  may  forbid  the  running  of  Sunday  freight 
trains  within  the  State;8  require  inter-state  trains  to  stop 
at  certain  stations  within  the  State;9  provided  that  the 
requirement  is  not  an  unreasonable  interference  with  the 
traffic  ;10  may  require  intersecting  railroads  to  maintain 
proper  track  connections  at  intersecting  points  within  the 
State;11  may  impose  penalties  upon  an  inter-state  carrier 
for  failure  to  perform  stipulated  services  with  due  diligence, 
although  such  services  originate  without  the  State;12  and 
may  prohibit  the  carrier  from  making  contracts  for  inter- 
state carriage  which  exempt  it  from  common  law 
liability.13 

As  the  foregoing  citations  show,  cases  relating  to  com- 
mon carriers  have  been  especially  numerous  and  important 
in  the  Supreme  Court.  But,  as  the  citations  also  show,  the 
decisions  of  the   Court  under  the   commerce  clause  of  the 

1  Chic.  &  N.  W.  R.  Co.  v.  Fuller  (1873)  '7  Wall>  56°- 

2  Reagan  v.  Farmers'  Loan  &  Trust  Co.  (1894)  154  U.  S.  362. 

3  Chic.  Mil.  &  St.  Paul  R.  R.  Co.  v.  Minnesota  (1890)  134  U.  S.  418. 

4  Louisville  &  Nashville  R.  R.  Co.  v.  Kentucky  (1902)  183  U.  S.  503. 

5  Louisville  &  Nashville  R.  R.  Co.  v.  Kentucky  (1896)  161  U.  S.  677. 

6  N.  Y.,  N.  H.  &  H.  R.  R.  Co.  v.  New  York  (1897)  165  U.  S.  628. 

7  Erb  v.  Morasch  (1900)  177  U.  S.  584. 

8  Hennington  v.  Georgia  (1896)  163  U.  S.  299. 

9  Lake  Shore  &  Michigan  Southern  R.  R.  Co.  v.  Ohio  (1899)  173  U. 
S.  285. 

10  Cleveland.  Cin.,  Chicago  &  St.  Louis  R.  R.  Co.  v.  Illinois  (1900)  177 
U.  S.  514. 

11  Wisconsin,  Minnesota  &  Pacific  R.  R.  Co.  v.  Jacobson  (1900)  179 
U.  S.  287. 

12  Western  Union  Telegraph  Company  v.  James  (1896)  162  U.  S.  650. 

13  Chicago,  Milwaukee  &  St.  Paul  R.  R.  Company  v.  Solan  (1898)  169 
U.S.  133;  Richmond  &  Alleghany  R.  R.  Company  v.  Patterson   (if 
169  U.  S.  311. 
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Constitution,  have  been  by  no  means  confined  to  common 
carrier  cases,  and  it  is  now  well  settled  that,  subject  to  the 
limitations  above  noticed,  the  State  may  exercise  general 
control  over  the  incidents  of  inter-state  and  foreign  com- 
merce in  the  interest  of  public  health  and  order.  And  the 
distinction  between  the  plenary  power  of  the  State  to  con- 
trol the  incidents  of  that  commerce  and  its  lack  of  power  to 
directly  regulate  the  commerce  is  clearly  indicated  and 
sharply  defined  in  the  well  settled  contrasting  principles 
that  from  the  absence  of  Congressional  legislation  a  pre- 
sumption arises  against  the  power  of  the  State  to  legislate 
for  the  direct  regulation  of  commerce,  but  in  favor  of  its 
power  to  legislate  for  the  indirect  regulation  thereof  by 
regulation  of  its  incidents.  Thus  even  before  the  passage 
of  the  Wilson  Bill1  the  State  could  exercise  considerable 
control  over  the  sale  within  the  State  of  liquors  brought 
into  it.2  It  is  within  the  power  of  the  State  to  enforce  its 
laws  against  the  taking  of  oysters  even  against  vessels 
licensed  in  the  coast-wise  trade.3  The  State  can  enact 
quarantine  laws  and  impose  fees  for  inspection  ;4  forbid 
the  introduction  into  the  State  of  diseased  cattle;5  and 
impose  liability  for  damages  caused  by  infected  cattle;6 
and  can  regulate  within  reasonable  limits  the  introduction 
into  and  sale  within  the  State  of  adulterated  commodities 
which  are  the  subject  of  inter-state  transactions.1 

The  foregoing  summary  of  decided  cases  shows  that  at 
the  passage  of  the  Sherman  Anti-Trust  Act  in  1890  the 
the  difference  between  the  direct  and  the  indirect  regulation 
of  inter-state  and  foreign  commerce  by  the  States  had  been 
well  worked  out  by  the  Supreme  Court,  and  it  had  been 
settled  by  decision  upon  decision,  from  Marshall's  time 
down,  that  the  indirect  effect  upon  that  commerce  proceed- 

1  (1890)  26  Stat.  L.  567. 

2  The  License  Cases  (1847)  5  How.  504;  The  License  Tax  Case 
(1867)  5  Wall.  462  ;  Pervear  v.  Massachusetts  (1867)  5  Wall.  475  ;  Kidd  v. 
Pearson  (1888)  128  U.  S.  1. 

3  Smith  v.  Maryland  (1855)  18  How.  71. 

*  Morgan  v.  Louisiana  (1886)  118  U.  S.  455  ;  Compagnie  Francaise  de 
Navigation  v.  Louisiana  (1902)  186  U.  S.  380. 

5  Rasmussen  v.  Idaho  (1901)  181  U.  S.  198. 

6  Kimmish  v.  Ball  (1889)  129  U.  S.  217. 

7  Plumley  v.  Massachusetts  (1894)  155  U.  S.  461.  This  case  should 
be  compared  with  Schollenberger  v.  Pennsylvania  (1898)  171  U.  S.  I. 
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ing  from  the  regulation  of  its  incidents  by  the  States  was 
not  obnoxious  to  the  Constitution,  provided  the  regulation 
was  reasonable  and  not  discriminative,  however  great  that 
effect  might  be.  It  was  not  the  degree  of  the  effect,  but 
the  nature  of  the  regulation  which  determined  whether  the 
State  law  was  valid  or  invalid.  After  the  passage  of  the 
Sherman  Act  the  Supreme  Court  at  once  perceived  the  re- 
lation of  this  principle  to  the  analogous  question,  whether 
only  direct  or  also  indirect  and  incidental  restraint  of  that 
commerce  was  obnoxious  to  the  Act  ;x  and  it  was  decided 
upon  reference  to  the.  cases  which  had  sustained  the  power 
of  the  States  to  indirectly  regulate  commerce,  and  was 
settled  as  decisively  as  the  Supreme  Court  can  settle  any- 
thing, that  only  such  contracts  and  combinations  as  directly, 
and  not  such  as  indirectly,  restrained  commerce  were  ob- 
noxious to  the  Act.2  In  these  cases  the  Supreme  Court 
nowhere  indicates  that  it  gives  any  peculiar,  or  technical, 
or  constructive  meaning  to  the  terms  "direct  restraint" 
and  "  indirect  restraint."  On  the  contrary,  it  is  evident 
that  these  terms  are  used  in  their  ordinary  sense.  That  is 
direct  or  indirect  restraint  in  law  which  is  the  one  or  the 
other  in  fact,  according  to  the  practical  understanding  and 
experience  of  men.  In  this  state  of  the  law  the  Northern 
Securities  case  reached  the  Supreme  Court.  It  presented 
a  clear  example  of  restraint  which  was  not  direct  in  fact, 
a  case  wherein  there  was  absence  of  any  restraint  and  the 
presence  only  of  a  power  to  restrain,  not  exercised  or 
threatened  to  be  exercised.  And  the  Court,  departing 
from  the  principles  of  eighty  years,  held  the  mere  power  to 
restrain  to  be  actual  direct  restraint, — by  some  singular 
process  of  reasoning,  not  logical,  holding  that  which  was 
indirect  restraint  in  fact  to  be  direct  restraint  in  law. 
Whether  a  decision   so  at  variance  with  the  Court's  past 

1  U.  S.  v.  Knight  (1895)  156  U.  S.  1. 

2  Anderson  v.  U.  S.  (1898)  171  U.  S.604,  expressly  deciding  the  point 
and  referring  to  Hopkins  v.  U.  S.  (1898)  171  U.  S.  578,  where  the  relation 
of  the  principles  of  cases  decided  before  the  Act  to  the  situation  arising 
thereafter  was  considered  at  large.  Even  in  those  cases  in  which  the 
Supreme  Court  most  broadly  construed  the  Act,  as  in  U.  S.  v.  Joint  Traffic 
Assoc.  (1898)  171  U.  S.  505;  U.  S.  v.  Trans.  Miss.  Freight  Assoc.  (1897) 
166  U.  S.  290;  Addystone  Pipe  &  Steel  Co.  v,  U.  S.  (1899)  175  U.  S.  211, 
the  difference  between  direct  and  indirect  restraint  of  commerce  was  re- 
stated and  reaffirmed. 
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holdings  will  prove  of  permanent  importance  in  the  devel- 
opment of  the  law.  or  will  rather  be  distinguished  and 
whittled  down  until  it  is  found  to  settle  nothing,  cannot 
yet  be  told.  But  it  was  a  grave  departure  from  the  long 
line  of  prior  decisions,  which  upheld  as  well  local  autonomy 
as  national  power,  and  justified  the  alarm  with  which  it 
was  received. 

David  Walter  Brown. 

note  on  cases  upholding  the  power  of  the  state 
to  regulate  incidents  of  commerce. 

The  following  is  an  approximately  complete  list  of  cases,  down  to  190 
U.  S.,  decided  in  the  Supreme  Court,  in  which  legislation  by  States  and 
localities  indirectly  regulating  interstate  and  foreign  commerce  has  been 
upheld.  The  rough  classification  of  the  cases  according  to  subject  mat- 
ter may  facilitate  the  study  of  the  law  with  respect  to  the  several  subjects. 

Navigation,  Transportation  by  Water. 

(a)  Pilotage:     Cooley  v.  Board  of  Wardens   (1851)  12  How.  (U.  S.)  299; 

Pacific  Mail  S.  S    Co.  v.  Joliffe  (1864.J  2  Wall.,  450. 

(b)  Ferry  License   from    State  to  State:    Fanning  v.    Gregoire  (1853)   16 

How.    524;   Conway   v.    Taylor    (1861)   1    Black  603;    Wiggins 
Ferry  Co.  v.  East  St.  Louis  (1882)  17  Otto,  365. 

River  Improvement,  Obstructing  Navigation  by  Bridges,  Etc 
Willson  v.  Blackbird  Creek  Marsh  Co.  (1829)  2  Pet.  245 ;  Gilman  v. 
Philadelphia  (1865)  3  Wall.  713  ;  Veazie  v.  Moor  (1852)  14  How. 
568  ;  Hamilton  v.  Vicksburg,  Shreveport  &  Pacific  R.  R.  Co. 
(1886)  119  U.  S.  280;  Pound  v.  Turck  (1877)  5  Otto,  459; 
Mobile  v.  Kimball  (1880)  102  U.  S.  691  ;  Escanaba  Co.  v.  Chi- 
cago (1882)  17  Otto  678  ;  Cardwell  v.  Am.  River  Bridge  Co. 
(1885)  113  U.  S.  205;  Husen  v.  Glover  (1886)  119  U.  S.  543 ; 
Monongahela  Navigation  Co.  v.  U.  S.  (1892)  148  U.  S.  312; 
Willamette  Iron  Bridge  Co.  v.  Hatch  (1887)  125  U.  S.  1.  With 
these  cases  should  be  compared  New  Orleans,  etc.,  R.  R.  Co.  v. 
Mississippi  (1884)  112  U.S.  12;  Sands  v.  Manistee  River  Imp. 
Co.  (1887)  123  U.  S.  288;  St.  Anthony  Falls  Water  Power  Co. 
v  St.  Paul  Water  Commissioners  (1897)  168  U.  S.  349. 

Inspection  of  Passengers  and  Commodities,  Quarantine  and 

the  Like. 

(a)  New  York  v.  Miln  (1837)  n  Pet.  102  ;  Turner  v.  Maryland  (1882)  17 
Otto,  38 ;  Patapsco  Guano  Co.  v.  N.  C.  Board  of  Agriculture 
(1898)  171  U.  S.  345  ;  Morgan  Steamship  Co.  v.  Louisiana  Board 
of  Health  (1886)  118  U.  S.  455;  Kimmisch  v.  Ball  (1889)  129 
U.   S.    217;     Plumley   v.    Massachusetts  (1894)    155    U.    S.  461  ; 
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Missouri,  Kansas  &  Texas  Ry.  Co.  v.  Haber  (1898)  169  U.  S. 
613;  Smith  v.  St.  Louis  &  Southwestern  Ry.  Co.  (1901)  181 
U.  S.  248.  Reid  v.  Colorado  (1902)  187  U.S.  137;  Compagnie 
Francaise  de  Navigation  v.  Louisiana  (1902)  186  U.  S.  380; 
Rasmussen  v.  Idaho  (1901)  181  U.  S.  198;  Capitol  City  Dairy 
Co.  v.  Ohio  (1902)  183  U.  S.  238. 
{b)  Regulating  Liquor  Traffic  : 

The  License  Cases  (1837  U.  S.)  5  How.  504;  License  Tax  Cases 
(1866  U  S.)  5  Wall.  462  ;  Pervear  v.  Commonwealth,  id.  475  ; 
Hinson  v.  Lott  (1868  U.  S.)  8  Wall.  148  ;  Vance  v.  Vandercook 
Co.  (1898)  170  U.  S.  438;  Kidd  v.  Pearson  (1888)  128  U.  S.  1  ; 
Reymann  Brewing  Co.  v.   Brister  (1900)  179  U.  S.  445. 

(c)  Regulating  Sales  of  Cigarettes  : 

Austin  v.  Tennessee  (1900)  179  U.  S.  343. 

(d)  Regulating  Taking  of  CKsters  : 

Smith  v.  Maryland  (1855  U.  S.)  18  How.  71. 

(e)  Regulating  foreign  Corporations  doing  Inter-state  Business: 

Cooper  Manuf.  Co.  v.  Perguson  (1885)  113  U.  S.  727;  Pembrina 
Consol.  Silver  Mining  Co.  v.  Penn  (1888)  125  U.  S.  181  ;  Horn 
Silver  Mining  Co.  v.  New  York  (1892)  143  U.  S.  305  ;  Hooper  v. 
California  (1895)  155  U.  S.  648;  New  York  v.  Roberts  (1898)  171 
U.  S.  658  ;  Diamond  Glue  Co.  v.  U.  S.  Glue  Co.  (1903)  187  U.  S. 
611. 
{/)  Forbidding  Killing  and  Exportation  of  Game  Birds : 
Geer  v.  Connecticut  (1896)  161  U.  S.  519. 

Taxation,  License  Fees,  etc.  Other  Than  on  Common  Carriers  : 
Nathan  v.  State  of  Louisiana  (1850  U.  S.)  8  How.  73;  Woodruff 
v.  Parham,  (1868  U.  S.)  8  Wall.  123  ;  Waring  v.  Mayor,  id.  no; 
Williams  v.  Fears  (1900)  179  U.  S.  270;  Machine  Co.  v.  Gage, 
(1879)  100  U.  S.  676;  Ficklen  v.  Taxing  Dist.  Shelby  Co.  (1891) 
145  U.  S.  1  ;  Emert  v.  Missouri  (1895)  156  U.  S.  296;  Pittsburg 
&  Southern  Coal  Co.  v.  Louisiana,  (1895)  156  U.  S.  590;  Hender- 
son Bridge  Co.  v.  Henderson  City  (1891)  141  U.  S.  679;  May  v. 
New  Orleans  (1900)  178  U.  S.  496;  Brown  v.  Houston  (1884) 
114  U.  S.  622;  Pittsburg  &  S.  Coal  Co.  v.  Bates  (1895)  156  U. 
S.  577;  Coe  v.  Errol  (1886)  116  U.  S.  517.  Diamond  Match  Co. 
v.  Ontonagon  (1903)  188  U.  S.  82;  Crandall  v.  Nevada  (1867 
U.  S.)  6  Wall.  35,  should  be  examined  in  connection  with  these 
cases. 

State  &  Local  Charges  for  Facilities. 
Keokuk  N.  L.  Packet  Co.  v.  Keokuk  (1877)  5  Otto  80;  N.  W.  Packet 
Co.  v.  St.  Louis  (1879)  IO  Otto  423 ;  Vicksburg  v.  Tobin  (1879)  10 
Otto  430;  Packet  Co.  v.  Catlettsburg  (1881)  15  Otto  559;  Par- 
kersburg  &  O.  River  Trans.  Co.  v.  Parkersburg  (1882)  17  Otto 
691 ;  Ouachita  &  River  Packet  Co.  v.  Aiken  (1886)  121  U.  S.  444  ; 
Sands  v.  Manistee  River  Improvement  Co.    1887)  123  U.  S.  288. 
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Taxation  of  Common  Carriers. 

(a)  State  Tax  on  R.  R.  Gross  Receipts  (1872)  15  Wall.  284;  Wheeling. 
Parkersburg  &  Cin.  Transportation  Co.  v.  Wheeling  (1878)  9 
Otto  273  ;  Philadelphia  &  S.  Mail  S.  S.  Co.  v.  Pennsylvania  (1887) 
122  U.  S.  326;  Delaware  Railroad  Tax  (1873)  18  Wall.  206; 
Pacific  Express  Co.  v.  Seibert,  142  U.  S.  339  ;  Lehigh  Valley  R. 
R.  Co.  v.  Pennsylvania  145  U.  S.  192;  Erie  R'w.  Co.  v.  Penn- 
sylvania (1895)  158  U.  S.  431  ;  St.  Louis  v.  W.  U.  Tel.  Co.  (1893) 
148  U.  S.  92  ;  Atlantic  &  Pacific  Tel.  Co.  v.  Philadelphia  (1903) 
190  U.  S.  160.  Compare  RattermanT/.  W.  U.  Tel.  Co.  (1888)  127 
U.  S.  411  ;  Richmond  v.  Southern  Bell  Co.  (1899)   174  U.  S.  76. 

(&)  Taxation  on  Basis  of  Unit  Plant  : 

Pullman  Palace  Car  Co.  v.  Pennsylvania  ( 1 891 )  141  U.  S.  18;  Ad- 
ams Express  Co.  v.  Ohio  (1897)  165  U.  S.  194;  W.  U.  Tel.  Co. 
v.  Missouri  (1903)  190  U.  S.  412  ;  W.  U.  Tel.  Co.  v.  Massachu- 
setts (1887)  125  U.  S.  530  ;    Maine  v.  Grand  Trunk   R'wy.  (1890) 

142  U.  S.  217;  Cleveland,  C,  C.  &  St.  L.  R.  R.  Co.  v.  Backus 
(1894)  154  U.  S.  439- 

(c)  Tax  on  Railroad  Consolidation  : 

Ashley  v.  Ryan  (1894)  153  U.  S.  436. 

(d)  License  Tax  in  Various  Forms  : 

Postal  Tel.  Co.  v.  Adams  (1895)  156  U.  S.  688;  Postal  Tel.  & 
Cable  Co.  v.  Charleston  (1894)  153  U.  S.  692 ;  Osborne  v.  Mayor 
of  Mobile  (1872)  16  Wall.  479;  Osborne  v.  Florida  (1897)  164 
U,  S.  650,  but  see  Leloup  v.  Mobile  (1888)  127  U.  S   640. 

State  Regulation  of  Common  Carriers,  Other  than  Taxation. 

(a)  Regulation  of  Rates  : 

Chicago  &  N.  W.  R.  Co.  v.  Fuller  (1873)  17  Wall.  560;  C,  B.  & 
Q.  ?'.  Iowa  (1876)  4  Otto  155;  Peik  v.  Chicago  &  N.  W.  R.  Co. 
(1876)  4  Otto  164  ;  Reagan  v.  Farmers'  Loan  &  Trust  Co.  (1894) 
154  U.  S.  362;  Reagan  v.  Farmer's  Loan  &  Trust  Co.  (1894) 
154  U.  S.  420;  Reagan  v.  Mercantile  Trust  Co.  (1894)  154  U. 
S.  413;  Stone  7/.  Farmers' Loan  &  Trust  Co.  (1886)  116  U.  S. 
307  ;  Chicago  &  G.  T.  Ry.  Co.  v.  Wellman  (1892)  143  U.  S.  339  ; 
Chicago,  Milwaukee  &  St.  Paul  R.  R.  Co.  i>.  Minnesota  (1890) 
134  U.  S.  418;  Louisville  &  Nashville  R.  R.  Co.  v.  Kentucky 
(1902)  183  U.  S,  503.  In  connection  with  these  cases  Smyth  v. 
Ames  (1898)   169  U.  S.  466,  should  be  considered. 

(a)  Regulating  Rates  for  Elevating  Grain  : 

Munn  7'.  Illinois  (1876)  4  Otto  113  ;    Budd  7'.  New   York    (1892) 

143  U.S.  517;  Brass  v.  North  Dakota  (1894)  153  U.  S.  391; 
License  for  Elevators  :  Cargill  v.  Minnesota  (1901)    180  U.  S.  452. 
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(b)  Regulations  other  than  that  of  Rates  : 

Louisville,  N.  0.  &  Tex.  R.  R.  Co.  v.  Mississippi  (1890)  133  U. 
S.  587  ;  Smith  v.  Alabama  (1888)  124  U.  S.  465  ;  Nashville,  Chat. 
&  St.  Louis  R'w.  Co.  v.  Alabama  (1888)  128  U.  S.  96 ;  Henning- 
ton  v.  Georgia  (1896)  163  U.  S.  299  ;  N.  Y.,  N.  H.  &  H.  R.  R. 
Co.  v.  New  York  (1897)  165  U.  S.  628 ;  W.  U.  Tel.  Co.  v.  James 
(1896)  162  U.  S.  650;  Missouri,  Kan.  &  Tex.  R.  Co.  v.  McCann 
(1898)  174U.  S.  580;  Gladson  v.  Minnesota  (1897)  166  U.  S. 
427  ;  Chicago,  Mil.  &  St.  P.  Rw.  Co.  v.  Solan  (1898)  169  U.  S. 
133  ;  Richmond  &  Alleg.  R.  R.  Co.  v.  Patterson  (1898)  169  U.  S. 
311.  Prohibiting  Consolidation  :  Louisville  &  Nashville  R.  R.  Co. 
v.  Kentucky  (1896)  161  U.  S.  677  ;  Lake  Shore  &  Mich.  S.  Rw. 
Co.  v.  Ohio  (1899)  173  U.  S.  285  ;  Erb  v.  Morasch  (1900)  177 
U.  S.  584 ;  Wisconsin,  Minn.  &  Pacific  Rw.  Co.  v.  Jacobson 
(1900)  179  U.  S.  287. 

Sherlock  v.  Ailing  (1876)  3  Otto  99,  should  be  read  in  connection 
with  the  general  question  of  the  power  of  a  State  to  regulate  the 
business  of  inter-state  common  carriers;  also  Crassleyt/.  California 
(1898)  168  U.  S.  640 ;  Plessy  v.  Ferguson  (1896)  163  U.  S.  537  ; 
Chesapeake  &  O.  R.  Co.  v.  Kentucky  (1900)  179  U.  S.  388  ;  Atch- 
ison Topeka  &  St.  F.  R.  Co.  v.  Denver  &  N.  O.  R.  Co.  (ii 
no  U.  S.  667. 

David  Walter  Brown. 
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NOTES. 


Admiralty  Jurisdiction  Over  Torts. — The  Supreme  Court  has 
recognized  that  when  the  framers  of  the  Constitution  provided  that 
the  courts  of  the  United  States  should  have  jurisdiction  in  "all  cases 
of  admiralty  and  maritime  jurisdiction  "  they  did  not  necessarily  mean 
that  jurisdiction  exercised  by  the  English  admiralty  courts,  ham- 
pered by  the  prejudices  of  common  law  judges,  but  the  analogous 
jurisdiction  exercised  by  the  courts  of  other  countries,  and  more  par- 
ticularly that  exercised  by  the  colonial  courts.  Waring  v.  Clarke  (1847) 
5  How.  441;  The  Lottaivanna  (1874)  21  Wall.  558;  Benedict's 
Admiralty,  3rd  ed.,  §§  9,  118,  165,  192.  Accordingly  our  courts 
have  refused  to  limit  the  jurisdiction  of  admiralty  in  cases  of  con- 
tract, as  did  the  English  courts,  to  those  made  upon  the  sea  and  to  be 
performed  thereon,  but  disregarding  the  test  of  locality,  have  assumed 
jurisdiction  over  contracts  of  a  maritime  nature  irrespective  of  where 
made  or  where  to  be  performed.  Insurance  Co.  v.  Dunham  (1870) 
11  Wall.  1,  affirming  De  Loviov.  Boif  (1815)  2  Gall.  397.  In  mat- 
ters of  tort,  however,  the  locality  rule  was  not  called  in  question, 
since  it  was  assumed  that  a  tort,  unlike  the  performance  of  a  contract, 
to  be  of  a  maritime  nature  must  be  committed  upon  the  sea.  The 
first  decision  on  the  question  was  in  1865,  when  the  Supreme  Court 
applied  the  locality  test,  and  held  that  an  injury  to  an  object  on  the 
shore  caused  by  a  vessel  constituted  no  maritime  tort,  since  the  wrong 
was  consummated  upon  the  shore.  The  Plymouth,  3  Wall.  20.  A3 
a  matter  of  principle  it  is  difficult  to  see  in  the  case  of  a  contract  any 
more  reason  than  in  the  case  of  a  tort  why  the  maritime  nature  of 
the  transaction  rather  than  the  locality  test,  should  determine  juris- 
diction, whether  the  tort  be  to  or  by  a  ship.     Atlee  v.  Union  Packet 
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Co.  (1874)  21  Wall.  389;  Railroad  Co.  v.  Towboat  Co.  (1859)  23 
How.  209.  Though  Mr.  Justice  Story  assumed  in  De  Lovio  v.  Boil, 
supra,  that  the  locality  rule  would  still  determine  the  jurisdiction 
over  torts,  yet  it  has  been  held  that  admiralty  would  not  take  juris- 
diction over  torts  occurring  within  the  locality  where  the  tort  was  not 
of  a  maritime  nature,  Campbell  \.  Hack/eld  (1903)  125  Fed.  696,  and 
if  we  assume  that  there  may  be  toits  of  a  maritime  nature  not  hap- 
pening technically  upon  the  sea  (compare  The  Robert?  W.  Parsons 
(1903)  191  U.  S.  17,  33)  his  argument  in  that  case  as  to  contracts 
would  apply  equally  well  to  torts,  and  no  other  decisions  than  the 
cases  following  The  Plymouth,  supra,  could  be  found  against  such  a 
position.  A  recent  case  in  the  Supreme  Court,  where  a  vessel  had 
injured  a  beacon,  a  fixture  permanently  attached  to  the  land,  seems 
to  have  assimilated  torts  to  contracts,  and  to  have  made  the  maritime 
nature  of  the  offense  determine  jurisdiction,  rather  than  locality. 
The  Blackheath  (1904)  195  U.  S.  361.  Mr.  Justice  Holmes  sees  dis- 
tinguishing facts,  but  Mr.  Justice  Brown,  gives  it  this  full  efftct,  prac- 
tically overruling  The  Plymouth  and  making  the  jurisdiction  in  ad- 
miralty in  the  United  States  co-extensive  with  the  enlarged  statutory 
jurisdiction  of  the  English  Admiralty,  which  extends  to  "claims  for 
damages  by  any  ship.'"  Admiralty  Jurisdiction  Act  1861,  §7.  If  this 
be  the  correct  interpretation  of  the  decision  the  locality  rule  has  been 
abandoned  as  to  torts  and  a  rule  analogous  to  that  adopted  in  the 
case  of  contracts  applied.  The  pure  locality  test  seems  to  be  an 
arbitrary  one,  and  while  the  nature  of  a  tort  may  at  times  be  diffi- 
cult of  determination,  there  would  seem  to  be  no  more  difficulty 
in  the  case  of  a  tort  than  of  a  contract. 

When  The  Plymouth  was  decided  Admiralty  was  looked  upon  as 
the  agency  of  a  centralized  government  and  its  jurisdiction  regarded 
with  suspicion  ;  otherwise  it  would  seem  that  the  fact  that  in  all  the 
colonial  charters  as  well  as  in  the  Virginia  Statute  of  1660,  presum- 
ably in  the  minds  of  the  framers  of  the  Constitution,  there  were  words 
conferring  upon  the  vice-admiralty  courts  jurisdiction  over  the 
"seashore  and  coasts,"  might  have  been  used  to  determine  that 
case  in  favor  of  the  admiralty  jurisdiction,  even  within  the  locality 
test.  See  Waring  v.  Clarke,  supra.  The  jurisdiction  of  our  admir- 
alty court  is  derived  from  the  Constitution  ;  it  must  be  determined 
solely  by  the  courts  in  constructing  the  constitutional  grant,  and 
since  the  legislature  cannot  extend  that  jurisdiction  to  meet  modern 
necessities,  The  Lotlawanna,  supra,  it  is  incumbent  on  the  courts  to 
give  full  effect  to  the  broad  terms  of  the  constitutional  grant. 


The  Police  Power  and  the  Confiscation  of  Property  Unlaw- 
fully Used. — It  is  everywhere  recognized  that  the  State  in  the  exer- 
cise of  its  police  power  may  authorize  the  abatement  of  nuisances 
without  judicial  proceedings,  and  that  the  guaranty  of  due  process  of 
law  is  not  thereby  violated.  Where  property  is  put  to  a  use  unlawful 
and  detrimental  to  the  public  welfare,  the  legislature  may  authorize 
the  abatement  of  the  unlawful  use,  and,  if  reasonably  necessary  to  the 
accomplishment  of  this  end,  the  destruction  of  the  property.  Lawton 
v.  Steele  (1890)  119  N.  Y.  226;  King  v.  Davenport  (1881)  98  111. 
305.     So   far   the    law  is  unquestioned  ;  but  may  the  legislature  go 
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further  and  authorize  without  judicial  proceedings  the  destruction  of 
the  property,  where  such  destruction  is  not  necessary  to  the  abate- 
ment of  the  unlawful  use  ?  An  apparently  affirmative  answer  to  this 
question  has  just  been  given  by  the  Supreme  Court  of  Ohio  in  Stale 
v.  French  (1905)  73  N.  E.  216.  Here  the  statute  forbade  the  use 
under  certain  circumstances  of  nets  for  fishing,  and  directed  a  destruc- 
tion of  all  nets  founi  in  unlawful  use. 

Statutes  authorizing  the  destruction  or  forfeiture  of  property,  where 
such  action  is  unnecessary  to  the  abatement  of  an  unlawful  use,  can 
have  but  two  objects:  to  prevent  a  future  unlawful  use,  or  to  punish 
the  offender.  Concerning  the  latter  of  these,  it  is  difficult  to  see  how 
any  valid  distinction  can  be  taken  between  punishment  by  confiscation 
of  property  unlawfully  used,  and  punishment  by  any  other  means.  If 
the  public  welfare  demands  that  punishment  without  trial  be  inflicted 
by  the  destruction  of  property  put  to  an  unlawful  use,  it  would  seem 
to  demand  that  punishment  without  trial  be  inflicted  by  other  means. 
But  it  is  the  function  of  the  judiciary  to  inflict  punishment,  and  of 
the  legislature  to  define  and  direct  it ;  and  it  has  been  generally  held 
that  the  power  to  inflict  punishment  was  not  included  within  the 
police  powers  of  the  latter  body.  Law/on  v.  Steele,  supra,  pp.  237, 
239;  Hey  Sing  leek.  v.  Anderson  (1881)  57  Cal.  251  ;  Fishery. 
McGirr  (Mass.  1854)  1  Gray  1. 

If  the  power  to  destroy  property  to  prevent  a  future  unlawful  use 
exists,  it  must  be  for  the  reason  that  public  policy  demands  it.  The 
fact  that  certain  property  has  been  put  to  an  unlawful  use  does  not 
make  it  in  itself  more  dangerous  to  the  public  welfare  than  other 
property  of  a  like  kind.  If  the  public  welfare  demands  the  destruc- 
tion of  property  unlawfully  used,  it  would  therefore  demand  the  de- 
struction of  all  property  of  a  like  kind.  But  the  legislature  may  au- 
thorize the  destruction  of  that  property  only  which  is  in  itself  a  nuis- 
ance. Lawton  v.  Steele,  supra.  As  stated  by  the  Indiana  Court  in  the 
case  of  State  v.  Robbins  (1890)  124  Ind.  308,  property  which  is  a  nuis- 
ance per  se,  no  one  has  a  right  to  own,  and  the  fact  of  its  being  of 
such  a  character  denies  the  right  of  the  owner  to  due  process.  If 
the  property  is  capable  of  no  use  but  an  unlawful  one,  it  is  competent 
for  the  legislature  to  authotize  its  destruction.  And  so  where  the 
property,  though  capable  of  a  lawful  use,  has  no  recognized  value  for 
any  but  an  unlawful  one.  Slate  v.  Robbins,  supra,  Freund,  Police 
Power  §  520.  But  where  a  nuisance  is  created  by  property  in  itself 
entirely  harmless,  as  where  goods  are  left  an  unlawful  time  on  a  levee, 
the  confiscation  of  the  property  without  due  process  has  been  held  to 
be  unconstitutional.  Lanfear  v.  Mayor  (1832)  4  La.  97  ;  Chicago  v. 
Union  Stock  Yards  Co.  (1896)  164  111.  224.  It  would  seem  that  the 
same  result  should  be  reached  where  the  property  though  adapted  to 
an  unlawful  use,  is  suited  to  other  and  lawful  purposes,  and  is  not  a 
nuisance  per  se.  In  cases  of  this  kind  it  has  usually  been  held 
that  the  confiscation  without  judicial  proceedings  was  unlawful. 
Lawton  v.  Steele,  supra;  Popper  v.  Holmes  (1867)  44  111.  360  ;  Edson 
v.  Crangle  (1900)  62  Ohio  St.  49;  and  see  Fuller,  C.  J.,  dissenting 
in  Lawton  v.  Steele  (1893)  152  U.  S.  133.  But  contra,  Lawton  v. 
Steele  (1893)  :52  U-  s-  l33>  Waller  v.  Snovcr  (1880)  42  N.  J.  L. 
341.  It  would  seem  therefore  that  the  court  in  the  principal  case 
should  have  reached  an  opposite  conclusion. 
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Failure  to  Furnish  Medical  Attendance  to  a  Minor. — The 
common  law  laid  upon  the  parent,  or  one  standing  in  loco  parentis, 
the  duty  of  providing  for  a  minor  child  the  necessaries  of  life.  Rex 
v.  Friend  (1802)  Russell  and  Ryan  20.  A  culpable  neglect  of  this 
duty  causing  injury  to  the  child  was  an  indictable  offense ;  if  the 
neglect  resulted  in  the  child's  death,  a  homicide.  2  Bishop  Crim. 
Law  §  660.  The  duty  included  not  only  the  furnishing  of  food, 
clothing,  and  shelter,  but  in  time  of  sickness  the  means  of  recovery. 
Until  the  case  of  Reg.  v.  Wagstaffe  (1868)  10  Cox  Cr.  Cases  530, 
means  of  recovery  had  been  understood  to  mean  medical  attendance, 
but  that  case  engrafted  upon  the  law  an  exception,  and  a  defendant 
was  held  to  be  excused,  having  employed  such  means  as  he  honestly 
believed  would  be  efficacious.  The  danger  of  this  modification  of  the 
law  was  at  once  recognized,  and  a  statute  was  passed  defining  medical 
attendance  as  the  means  to  be  employed.  57  &  58  Vic.  c.  41,  s.  1. 
Under  this  statute  an  honest  disbelief  in  the  efficacy  of  medicine  was 
held  not  to  excuse  the  failure  to  provide  it.  Reg  v.  Dowries  (1875) 
13  Cox  Cr.  Cases  in.  Similar  statutes  have  been  enacted  in  most 
of  the  United  States. 

In  a  recent  case  in  Maine  the  defendant  was  indicted  for  man- 
slaughter in  negligently  having  caused  the  death  of  a  child  to  whom 
he  stood  in  loco  parentis.  He  was  the  leader  of  a  religious  sect  which 
believed  that  the  only  way  to  effect  the  recovery  of  the  sick  was  by 
prayer  and  fasting;  but  he  neglected  to  do  either.  No  statute  was  in 
force  in  the  State  compelling  the  defendant  to  furnish  medi- 
cal attendance.  The  court  held  that  under  Reg.  v.  Wagstaffe, 
supra,  the  defendant  was  excused  from  doing  what  he  honestly 
believed  should  not  have  been  done;  and  that,  to  fix  the  defendant's 
guilt,  it  must  be  found  that  death  resulted  from  a  neglect  to  do  what 
he  honestly  believed  should  have  been  done.  The  court  concerned 
itself,  therefore,  with  the  propriety  of  sending  this  question  to  the  jury. 
Stale  v.  Sand  ford  (1905)  59  At.  597. 

The  doctrine  of  Reg.  v.  Wagstaffe,  being  a  modification  of  the 
common  law,  should  not  be  extended.  However  severely  criticised 
it  may  be  for  making  the  test  of  negligence  an  honest  belief,  with 
no  question  of  its  reasonableness,  it  has  been  accepted  and  ap- 
proved. 3  Columbia  Law  Review  574.  That  the  failure  to  do 
certain  things  is  to  be  excused  by  the  honest  belief  that  they 
should  not  be  done,  is  not  the  corollary  of  the  rule  that  the  doing 
of  those  things  one  honestly  believes  should  be  done  excuses  the 
failure  to  do  certain  other  things.  Opinions  may  well  differ  as  to 
the  most  efficacious  treatment  of  disease  ;  and  the  doctrine  of  Reg. 
v.  Wagstaffe  excuses  one  who  employs  such  means  as  he  conscienti- 
ously believes  will  effect  a  recovery.  Such  a  construction  as  the  court 
in  the  principal  case  contends  for  must  have  for  its  logical  conclusion 
the  rule  that  the  conscientious  belief  that  nothing  should  be  done  will 
excuse  the  doing  of  nothing;  that,  though  the  common  law  imposed  the 
duty  of  doing  something,  one  is  relieved  from  the  duty  by  an  honest 
belief  that  of  nothing  should  be  done.  Such  a  rule  would  apply  equally 
to  the  duty  to  furnish  food  and  shelter.  And  if  such  were  the  law  of 
that  case  it  would  not  be  modified  by  the  statute,  and  an  honest  belief 
that  medical  attendance  was  not  necessary  would  excuse  the  failure  to 
provide  it.      It  has  received  no  such  construction.     Reg.   v.  Downes, 
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supra.  The  duty  at  common  law  to  take  some  means  to  effect  a 
recovery  is  equally  incumbent  with  the  statutory  duty  to  take  cer- 
tain specific  means.  It  would  seem,  therefore,  that  in  the  princi- 
pal case  the  defendant  having  done  nothing,  the  court  should  not 
have  concerned  itself  with  his  belief,  and  the  question  which  should 
have  gone  to  the  jury  was,  did  the  neglect  of  the  defendant  to  do  any- 
thing cause  the  death  of  the  deceased. 


False  Imprisonment  Followed  By  Illegal  Acts  of  Officers. — 
The  United  States  Circuit  Court  of  Appeals  for  the  Second  Circuit 
has  recently  had  occasion  to  review  the  authorities  governing  the 
measure  of  damages  in  a  case  of  false  imprisonment.  Knickerbocker 
Steamboat  Co.  v.  Cusack  (1905)  32  N.  Y.  Law  J.  1571.  Under 
the  general  rule  a  person  causing  a  wrongful  imprisonment  is  liable 
for  the  natural  and  probable  consequences  of  the  imprisonment;  Edgil 
v  Francis (1840)  9  L.  J.  (N.  S.)  C.P.  233  ;  but  illegal  acts  of  officers 
of  the  law  are  not  natural  and  probable  consequences  of  an  arrest, 
and  the  person  who  causes  an  originally  lawful  arrest  is  held  to  be  not 
liable  for  those  acts.  So.  Pac.  Co.  v.  Hamilton  (1893)  54  Fed.  468. 
In  the  principal  case,  however,  the  court  had  to  consider  the  effect  or 
an  illegal  detention  by  a  mag'strate  consequent  upon  an  arrest  of  the 
plaintiff  originally  unlawful.  Where  the  defendant  has  specifically 
directed  an  officer  to  take  the  plaintiff  into  custody  there  seems  to  be 
no  difficulty  in  charging  the  defendant  with  liability  until  the  arrest  is 
continued  by  an  officer  who  exercises  an  independent  discretion  ;  and 
where  the  plaintiff's  discharge  is  coincident  with  the  exercise  of  this 
discretion  damages  would  run  until  the  discharge,  as  in  Shea  v.  Man. 
Ry.  (N.  Y.  1890)  15  Daly  528,  and  in  Rown  v.  Street  Ry.  (1885)  34 
Hun.  471.  But  in  Bath  v.  Metcalf  (1887)  145  Mass.  274,  a  defend- 
ant seems  to  be  held  liable  for  subsequent  independent  illegal  acts  of 
an  officer.  In  Murphy  v.  Countiss  (Del.  1833)  1  Har.  143,  cited  in 
support  of  Bath  v.  Metcalf,  there  was  no  evidence  that  the  imprison- 
ment continued  after  an  independent  illegal  act  of  the  magistrate; 
and  in  Powell  v.  Hodgett  (1826)  2  Car.  &  P.  432,  also  cited  in  Bath  v. 
Metcalf,  the  facts  seem  to  indicate  that  the  detention  by  the  constable 
was  at  the  direct  instigation  of  the  defendants.  The  act  of  a  magis- 
trate is  the  result  of  the  independent  exercise  of  his  judicial  mind,  and 
it  is  difficult  to  see  why  the  unlawfulness  of  the  original  arrest  should 
make  his  action  a  natural  and  probable  consequence  when  it  would 
not  be  if  the  original  arrest  had  been  lawful.  No  one  is  liable  for  the 
unforeseen  illegal  act  of  another.  Brady  v.  Shepard  (1899)  42  N. 
Y.  App.  Div.  24. 

The  court  in  the  principal  case  is  not  agreed  as  to  the  law  of  lia- 
bility applicable  to  a  case  where  the  evidence  shows  no  action  by  the 
defendant  other  than  such  as  is  necessary  to  place  the  person  arrested 
under  the  control  of  the  magistrate  ;  but  the  present  defendant  is  held 
liable  on  the  ground  that  the  proceedings  subsequent  to  the  arrest  were 
the  direct  result  of  the  unjustified  urgency  of  the  defendant.  It  is  diffi- 
cult to  see  how  the  wrongful  act  of  the  magistrate  can  be  a  direct 
result  of  urgency  in  causing  an  arrest ;  Mandeville  v.  Guernsey  (1865) 
51  Barb.  99,  103  ;  nor  would  it  seem  to  be  the  direct  result  of  filing  a 
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complaint.  Acomplainai  t  is  responsible  for  the  complaint  he  actually 
makes  and  for  such  action  thereon  as  may  be  lawful  and  proper  in  view 
of  it.  Boeger  v.  Langenberg  (1888)  97  Mo.  390,  395.  But  the  com- 
plainant has  no  control  over  the  justice ;  he  merely  calls  upon  the 
magistrate  to  exercue  his  jurisdiction,  Brown  v.  Chapman,  60  Eng. 
Com.  Law  364,  and  the  action  of  the  judge  is  the  result  of  the  judicial 
operation  of  his  mind.  Cooper  v.  Harding (1845)  7  Q-  B.  928.  The 
discretionary  act  of  the  magistrate  is  not  the  complainant's  act,  and  if 
that  act  is  unwarranted  the  complainant  is  not  liable  for  it  in  an  action 
for  false  imprisonment,  whether  the  original  arrest  was  lawful  or  un- 
lawful. Holtum  v.  Lotun  (1834)  6  Car.  &  P.  726  ;  Lock  v.  Ash/on 
(1848)  12  Q.  B.  871  ;  Newman  v.  Railroad  Co.  (1889)  54  Hun,  335. 
If,  however,  a  complainant  instigates  a  magistrate  to  do  an  act  which 
is  not  justified,  it  is  held  to  be  not  the  independent  act  of  the  justice, 
and  the  complainant  is  liable.  Curry  v.  Pringle  (N.  Y.  1814)  11 
Johns.  444.  What  constitutes  instigation  is  a  difficult  question  ; 
Boeger  v.  Langenberg,  supra;  Cooper  v.  Harding,  supra;  but  it  is 
settled  that  merely  filing  a  complaint  is  not  such  instigation,  Langford 
v.  Railroad  Co.  (1887)  144  Mass.  431,  and  it  does  not  appear  that  in 
the  principal  case  the  delendant  did  more  than  this.  Whatever  in- 
fluence might  be  used  to  induce  a  police  officer  to  take  a  person  into 
custody,  it  would  seem  that  there  should  be  no  liability  for  the  magis- 
trate's act  unless  that  too  was  directly  influenced  by  the   con  plainanU 


Resulting  Trusts  Under  Fraudulent  Conveyances. —  The 
courts  have  always  construed  very  liberally  the  statutes  against  fraudu- 
lent conveyances.  By  these  statutes  conveyances  in  fraud  of  "  credi- 
tors and  others"  are  declared  void,  but  as  between  the  parties  they 
are  held  to  be  valid,  either  when  the  debtor  himself  conveys  or  when 
he  pays  the  consideration  and  has  the  conveyance  run  to  some  one 
else;  in  either  case  no  trust  results;  Proseus  v.  Mclnlyre  (1848)5 
Barb.  424  ;  Stephens  v.  Heirs  of  Harrow  (1868)  26  Iowa  458  ;  nor 
under  like  circumstances  will  equity  enforce  an  express  trust.  Sweet 
v.  Tinslar  (1867)  52  Barb.  271.  By  analogy  the  courts  have  worked 
out  the  same  results  in  cases  where  the  ct  nveyance  is  made  to  de- 
feat the  purposes  of  a  statute.  Leggett  v.  Dubois  (N.  Y.  1835)  5 
Paige  Ch.  114;  Redington  v.  Redingion  (Ireland  1794)  3  Ridgeway 
106;  Miller  v.  Davis  (1874)  50  Mo.  572  ;  Dewhurst  v.  Wright 
(1892)  29  Fla.  223. 

In  the  light  of  these  principles  a  recent  decision  in  Vermont  seems 
surprising.  The  plaintiff  lent  money  and  took  a  mortgage  running 
to  his  son,  in  order  to  defeat  taxation.  When  the  mortgage  became 
due  the  property  was  deeded  to  the  son  in  lieu  of  payment.  In  an 
action  by  the  father  against  the  son  the  court  held  that  the  son  should 
convey  the  land  to  his  father,  saying  that  the  son  held  it  in  a  result- 
ing trust.  Monahan  v.  Monahan  (1904)  59  Atl.  168.  Itseemsclear 
that  inasmuch  as  the  transaction  was  fraudulent  within  the  terms  of 
the  statute,  and  was  also  intended  to  defeat  the  public  policy  of  the 
Stale,  Cox  v.  Wigh/man  (1875)  reported  in  Nichols  v.  Machine  Co. 
(1882)  27  Hun  202,  the  court  should  have  been  governed  by  the 
cases  above.     Its   decision  is  put  on   the  narrow  ground  that  when 
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the  phintifF  is  not  required  to  make  out  his  own  fraud  he  may  have 
relief.  But  when  a  parent  pays  the  consideration  for  property  con- 
veyed to  a  child  the  presumption  is  that  the  child  takes  beneficially, 
Christv  v.  Courtenay  (1850)  13  Beav.  96,  and  this  presumption  must 
be  rebutted  by  proof  of  the  parent's  other  intention.  Dana  v.  Dana 
( 1 89 1 )  154  Mass.  491.  By  so  doing:  in  the  principal  case  the  plain- 
tiff, it  is  submitted,  proved  his  own  fraud. 

The  rule    that  courts  will   not  enforce  illegal  contracts  has  been 
subjected    to   some    apparent    modifications.     The    reason    for   the 
rule  is  obviously  that   a    court  cannot  do   anything  inconsistent  with 
its  nature.     So,  whether  the  illegality  be  pleaded  or  not,  it  is  the  duty 
of  the  court  to  take   cognizance  of  it.       Claflin  v.   U.    S.    Credit  Co. 
(1896)    165    Mass.  501;    Richardson  v.  Buhl  (1889)   77   Mich.   632, 
651;    Wright  v.  Rindskopf  (1877)    43  Wis.  344.      If  before  an  illegal 
contract  is  executed  one  party  seeks   to  recover  money  paid  under 
it,  he  may  do  so.  Tappenden  v.  Randall  (1801)  2  Bos  &  P.  467;  Keener 
on  Quasi    Contracts  259.      The  courts  are  then   preventing  the  per- 
formance of  an   illegality.      So,  though    in   the  case   of  a   fraudulent 
conveyance,   equity  ordinarily  will  enforce  no  agreement  to  reconvey, 
yet  if  the  grantor   repent  and  purge   himself  of  his  fraud  by  seeking 
a  reconveyance   in  the  interests  of  his   creditors,   the   grantee  only 
being  then  at   fault,  a   recovery  may  be  had  upon  the  analogy  t  f  an 
unexecuted  illegal   contract.      Carll v.  Emery  (1888)  148  Mass.  32. 
Likewise,  the  defense  of  illegality  cannot  be  applied  to  a  case  where 
money  earned   under  an   illegal  contract  has  come  into  the  hands  of 
a  third  person   to  pay  over;   Tenant  v.  Elliott  (1797)  1    Bos.  &  P.  3; 
or  to  the  enforcement  of  a  bond  given  for  past  co-habitation,  (though 
it  may  be  if  the  bond  be    for  the   future)    Gray  v.  Mathias  (1800)  5 
Vesey  286;  or  to  a  case   of  a   partner  recovering  the  proceeds  of  a 
illegal    business   from    his  co-partner.      Brooks  v.    Martin    (1863)   2 
vVallace  70.     To  such  cases  as  these  the  rule  laid   down  in  the  prin- 
cipal case   applies:   the  plaintiff  may  recover   if  he  can  prove  a  sub- 
sequent contract,  express  or    implied,  distinct  from  and  without  re- 
course to  the  previous  illegal  contract.    But  this  rule,  it  is  apparent, 
cannot  apply  to  a  fraudulent  conveyance.      The  reconveyance  is  of 
the  essence  of  the  transaction  ;   for  equity  to  imply  a  resulting  trust 
or  enforce  an    agreement   to  reconvey  would   be  to  execute  the  ille- 
gality.   

Shall  the  Doctrine  of  Estoppel  in  Pais  Apply  in  Criminal 
LAw? — In  a  recent  case  in  Montana  the  defendant  objected  that  the 
indictment  under  which  he  was  arraigned  had  not  been  found  by  a 
grand  jury  legally  constituted,  since  by  the  misfeasance  of  the  defend- 
ant as  county  commissioner,  the  jury  roll  from  which  the  grand  jury 
had  been  drawn  was  wholly  irregular.  The  court  held  that  the 
defendant  was  estopped  to  deny  the  validity  of  the  list  and  so  set  up 
his  own  wrong  doing  as  a  defense.  Stale  v.  Second  Judicial  Dist.  Court 
(1904)  78  Pac.  769. 

The  doctrine  of  estoppel  in  pais  is  equitable  in  its  origin  though 
for  a  long  time  it  has  been  as  fully  available  in  law  as  in  equity.  Free- 
man v.  Cooke  (1848)  2  Ex.  653.  An  estoppel  is  denned  as  an  agency 
of  the  law  by  which  evidence  to  controvert  the  truth  of  certain  admis- 


NOTES.  319 

sions  is  excluded.  Biglow,  Estoppel,  lix.  It  is  therefore  a  branch  of 
the  law  of  evidence,  and  there  would  appear  to  be  no  inherent  diffi- 
culty in  its  application  to  the  criminal  law.  Estoppel  in  pais  is  to 
be  distinguished  at  the  outset  from  that  estoppel  most  familiar  to  the 
criminal  law,  and  which  arises  from  the  nature  of  an  act  committed: 
as  where  the  act  is  of  such  a  nature  that  the  defendant  is  estopped  to 
deny  the  intent  to  commit  it.  In  such  cases  the  presumption  of  an 
intent  is  so  strong  as  to  become  in  law  conclusive.  Such  estoppel  is 
therefore  only  that  which  denies  the  right  to  rebut  a  conclusive  pre- 
sumption. In  some  jurisdictions,  however,  an  estoppel  is  allowed  to 
be  found  in  two  classes  of  cases  where  no  conclusive  presumptions 
arise  from  the  acts  themselves.  One  is  where,  on  an  indictment  for 
embezzlement  of  the  property  of  his  principal,  the  agent  is  estopped 
to  deny  the  agency  he  assumed  and  under  color  of  which  he  received 
the  property,  Ex  parte  Hedley  (1866)  31  Cal.  109;  the  second, 
where  one  is  estopped  to  deny  the  validity  of  a  signature  which  he 
did  not  at  once  repudiate,  when  the  signer  of  his  name  is  on  trial  for 
the  forgery.  Reg.  v.  Smith  (1862)  3  Post  &  F.  504.  The  admissions, 
however,  forming  the  ground  for  estoppel  in  pais  are  only  available  to 
the  party  to  whom  they  were  made  and  who  must  be  a  party 
to  the  action.  It  is  the  fact  of  an  otherwise  possible  preju- 
dice to  the  other  party  which  makes  the  admissions  conclusive  as  to 
their  truth.  In  both  the  classes  of  cases  above  the  State  was  a 
party  to  the  action,  but  in  neither  had  the  representations  been  made 
to  it.  An  attempt  has  been  made  to  justify  the  first  class  on  the 
broad  ground  that  one  should  not  be  allowed  to  take  advantage  of  his 
own  wrong,  2  Bishop  Crim.  Law  §364,  but  the  difficulty  seems  to  be 
insuperable  that,  save  for  this  technicality,  the  crime  charged  had  not 
been  committed  ;  and  the  justification  attempted  is  contrary  to  the 
principle,  that,  in  criminal  actions  the  right  of  the  State  is  to  be 
strictly  confined;  and,  to  the  tendency  of  the  law  to  enlarge,  in 
criminal  actions,   the  rights  of  the  defendant. 

In  the  principal  case,  however,  there  would  seem  to  have  existed 
no  objection  to  an  application  of  the  doctrine.  The  representations 
of  the  defendant  had  been  made  directly  to  the  State  and  the  State 
had  acted  on  them  to  its  disadvantage,  to  allow  the  defendant  to 
deny  the  truth  of  his  representations  would  have  prejudiced  the  in- 
terest of  a  party  to  the  action,  and  as  against  him  therefore  their 
truth  should  have  been  conclusive. 


Liability  of  an  Agent  to  Account  for  Secret  Profits. — 
From  a  fundamental  principle  of  the  law  of  agency,  that  the  rela- 
tion of  principal  and  agent  calls  for  an  exercise  of  wholly  dis- 
interested zeal  by  the  latter  in  discharging  the  duties  of  his  em- 
ployment, has  grown  the  rule  that  all  profits  made  by  the  agent 
in  the  course  of  his  employment,  beyond  an  agreed  compensation, 
enure  to  the  benefit  of  his  principal.  Story,  Agency  §  211.  Massey 
v.  Davies  (1794)  2  Ves.  Jr.  317.  Where  the  profits  are  made  in 
the  course  of  the  agency  it  may  be  presumed  that  they  were  in- 
tended for  the  principal's  benefit;  but  the  right  of  the  principal  is 
placed  on    broader    grounds,  and,    though  the  profits  are  made  in 
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direct  violation  of  duty,  they  may  be  recovered  by  the  principal, 
on  the  theory  that  the  agent  should  not  benefit  by  his  own  wrong. 
Meechem,  Agency  §  469  ;  Story,  supra,  §  207  ;  Dut/on  v.  Willner 
(1873)  52  N.  Y.  312.  It  is  of  no  consequence  that  the  principal 
actually  profited  by  the  transaction  beyond  expectations  and  a  strict 
execution  by  the  agent  of  his  instructions.  The  rule  is  applied  with- 
out exception  as  the  most  effective  way  to  close  the  door  to  fraud. 
The  underlying  rule  of  public  policy  is  that  which  forbids  the  trustee 
to  profit  by  a  use  of  the  property  of  his  cestui.  Story,  supra,  §211, 
note.     Meecham,  supra,  §  469. 

In  a  recent  case  in  England  the  Court  of  King's  Bench  has  dis- 
tinguished between  a  right  to  recover  profits  already  come  into  the 
hands  of  the  agent  in  the  form  of  money,  and  a  right  to  recover  such 
profits  when  existing  in  the  form  of  a  contract  between  the  agent  and 
the  third  party  for  the  payment  of  money;  saying  that  until  the  right 
of  the  agent  to  collect  the  profits  had  been  exercised  by  him,  and  the 
profits  actually  realized,  the  principal  had  no  right  to  them  which  he 
might  enforce  against  the  agent.  Powell  &f  Thomas  v.  Evan  Jones 
eV  Co.    [1905]  1   K,  B.  11. 

Where  the  title  to  property  or  funds  in  the  hands  of  an  agent  has 
been  made  over  to  him  by  the  principal,  such  property  or  funds  are 
impressed  with  a  trust  which  will  follow  them  into  the  hands  of  any 
but  an  innocent  purchaser  for  value.  Roca  v.  Byrne  (1895)  145 
N.  Y.  182.  If  they  become  commingled  with  the  lundsof  the  agent 
the  entire  fund  is  impressed  with  a  charge  in  favor  of  the  principal 
to  the  amount  of  the  trust  fund  ;  Broadbent  v.  Barlow  (1861)  3  De 
G.  F.  &  J.  570  ;  if  the  agent  speculates  with  the  trust  res  the  right 
to  the  profits  of  the  speculation  is  in  the  principal.  Meechem, 
supra,  §  469.  In  the  principal  case  there  was  no  trust  res,  nor  was 
the  title  to  the  profits  ever  in  the  principal.  In  such  cases  the  rela- 
tionship is  held  to  be  one  of  debtor  and  creditor,  and  the  action  one 
for  money  had  and  received  to  the  principal's  use.  Lister  v.  Siubbs 
(1890)  45  Ch.  Div.  1.  While  the  reason  for  allowing  the  action  is 
one  of  public  policy,  the  action  is  in  the  nature  of  quasi  contract.  It 
is  perfectly  reasonable  to  consider  the  value  of  the  particular  transac- 
tion to  the  principal  diminished  by  the  amount  of  the  agent's  profits. 
It  would  seem  therefore  that  no  valid  distinction  could  be  drawn 
between  profits  in  the  agent's  hands  in  the  form  of  money  and  valuable 
contract  rights.  The  contract  has  a  present  value,  and  it  is  possible 
to  regard  the  agent  as  unjustly  enriched  at  the  expense  of  the  principal 
to  the  extent  of  that  value.  It  is  true  that  the  contract  cannot  be  con- 
sidered as  that  of  the  principal,  for  it  was  not  made  by  the  agent 
within  the  scope  of  his  authority,  nor  ostensibly  for  the  principal  so 
as  to  admit  of  ratification  ;  nor,  under  the  authority  of  Lister  v. 
Siubbs,  supra,  can  the  agent  be  considered  a  trustee  of  the  contract 
for  the  principal.  There  would  seem,  however,  to  be  no  valid  ground 
for  postponing  the  rights  of  the  principal  until  the  agent  had  collected 
the  sums  as  they  fell  due  under  the  contract,  and  refusing  a  decree  for 
an  accounting  for  the  value  of  the  contract,  when  a  decree  for  money 
already  received  is  allowed. 


RECENT  DECISIONS. 

Administrative  Law — Commissions— Notice  of  Meetings.  The 
State  constitution  gave  to  a  board  of  three  complete  control  of  the  State 
prison.  Two  members  held  a  meeting  without  notifying  or  attempting  to 
notify  the  other  member.  Held,  action  taken  at  the  meeting  was  valid. 
Akley  v.  Perrin  (Idaho,  1905)  79  Pac.  192. 

When  a  public  commission  is  given  quasi  judicial  functions,  the 
weight  of  authority  seems  to  be  that  it  cannot  act  judicially  unless  reason- 
able diligence  has  been  used  to  notify  all  the  members  of  the  meeting. 
People  ex  rel.  Loew  v.  Batchelor  (1858)  28  Barb.  310;  Smyth  v.  Darley 
(1849)  2  H.  L.  C.  789;  see  also  1  Dillon  Mun.  Corp.  4th  ed.  §  262.  The 
purpose  of  creating  the  board  was  to  give  a  hearing  to  diverse  opinions, 
and  this  purpose  would  otherwise  be  thwarted.  School  Dist.  No.  42  v. 
Bennett  (1890)  52  Ark.  511  ;  but  see  contra,  Beall  v.  State  ex  rel.  Strange 
(1851)  9  Ga.  367. 

Administrative  Law. — Dismissal  of  Policeman  by  the  Police 
Commissioner.  The  relator,  a  policeman,  had  been  charged  with  violat- 
ing certain  rules  of  the  police  department.  The  charges  were  heard  by 
one  of  the  deputy  police  commissioners,  who  made  an  oral  report  to 
the  police  commissioner.  The  latter  found  the  relator  guilty  and 
dismissed  him  from  the  force.  Held,  that,  as  the  proceedings  were 
quasi-judicial  and  not  judicial  in  character,  a  formal  report  by  the 
deputy  police  commissioner  is  unnecessary  in  order  to  give  the  police  com- 
missioner, who  had  taken  no  part  in  the  hearing,  authority  to  convict  and 
punish  the  accused,  under  Laws  of  1901  c.  33 ;  City  Charter,  sees.  270,  300, 
People  ex  rel.  Garvey  v.  Partridge  (N.  Y.,  1905)  73  N.  E.,  4. 

The  jurisdiction  of  a  statutory  quasi-judicial  tribunal  is  determined  by 
the  statute  creating  it.  People  ex  rel.  De  Vries  v.  Hamilton  (1903)  84  N. 
Y.  App.  Div.  369.  The  police  commissioner  by  virtue  of  the  New  York  City 
Charter,  supra,  has  the  authority  to  regulate  his  own  procedure  and  pun- 
ishments. People  ex  rel.  Keardon  v.  Partridge  (1903)  86  N.  Y.  App.  Div. 
310.  Until  the  decision  in  the  principal  case  the  different  Departments  of 
the  Appellate  Division  have  been  inclined  to  review  the  findings  of  the 
police  commissioner  and  to  reverse  them  if  the  procedure  was  irregular  or 
if  in  the  opinion  of  the  court  the  finding  was  against  the  weight  of  evi- 
dence. People  ex  rel.  Reardon  v.  Partridge,  supra ;  People  ex  rel.  Hoff- 
mann  v.  Partridge  (1904)  93  N.  Y.  App.  Div.  473.  But  the  Court  of 
Appeals,  in  the  principal  case,  has  settled  the  law  of  New  York  in  accord- 
ance with  the  general  rule  that  the  determination  of  a  quasi-judicial 
tribunal  made  bona  fide  is  not  reviewable  by  the  courts.  5  Columbia 
Law  Review  52. 

Admiralty-Jurisdiction.  A  libel  was  brought  for  injuries  done  to  a 
beacon  in  Mobile  Bay  by  a  ship.  Held,  that  even  though  the  beacon  was 
attached  to  the  land,  and  therefore  technically  land,  admiralty  would  take 
jurisdiction  over  the  libel.  The  Blackheath  (1904)  195  U.  S.  361.  See 
Notes,  p.  312. 

Agency  — Real  Estate  Broker — Right  to  Commission.  The  de- 
fendant employed  the  plaintiff,  a  broker,  to  procure  a  purchaser  for  some 
real  estate  on  commission.  The  broker  found  a  purchaser  satisfactory  to 
the  defendant  and  a  binding  executory  contract  for  the  sale  of  the  land  was 
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executed.  Later  the  proposed  purchaser  refused  to  perform  on  the  ground 
that  the  defendant's  title  was  defective.  Held,  the  broker  was  entitled  to 
his  commission.     Bingham  v.  Davidson  (Ala.  1904)  37  So.  738. 

In  order  to  be  entitled  to  his  commission  a  broker  must  procure  a  pur- 
chaser who  is  able,  willing,  and  ready  to  buy  at  a  price  satisfactory  to  the 
principal.  Bir.  Land&*  Loan  Co.  v.  Thompson  (1887)  86  Ala.  146  ;  Kock 
v.  Emmerling  (1859)  22  How.  69.  The  principal  may  say  whether  the 
proposed  purchaser  fulfils  these  requirements,  but  if,  in  the  absence  of 
fraud  or  concealment  on  the  part  of  the  broker,  the  principal  accepts  the 
proposed  purchaser,  and  they  enter  into  a  binding  contract  to  sell,  the  prin- 
cipal is  held  to  have  waived  all  other  conditions.  Kalley  v.  Baker  (1892) 
132  N.  Y.  1,  28  Am.  St.  Rep.  542,  and  note  ;  Shainwald  v.  Cady  (1891)  92 
Cal.  83.  Though  the  sale  falls  through  thereafter  the  broker  is  entitled  to 
his  commission,  whether  the  default  is  due  to  a  defect  in  the  title  of  the 
principal;  Knapp  v.  Wallace  (1869)  41  N.  Y.  477  ;  to  the  caprice  of  the 
vendor ;  Kock  v.  Emmerling  supra ;  the  wilful  act  of  the  proposed  pur- 
chaser; Kelley  v.  Phelps  (1883)  57  Wis.  425  ;  or  the  insolvency  of  the  pro- 
posed purchaser.     Francis  v.  Baker  (1890)  45  Minn.  83. 

Agency — Recovery  of  Secret  Profits.  The  defendant,  as  agent  of 
the  plaintiff  to  negotiate  a  loan  from  certain  bankers,  procured  it,  at  the 
same  time  receiving  a  commission  from  the  bankers,  part  of  which  was  paid 
in  cash,  and  the  remainder  to  be  paid  under  a  written  contract  out  of  cer- 
tain insurance  premiums  as  they  fell  due.  The  plaintiffs  sued  to  recover 
the  entire  profit  of  the  agent.  Held,  that  the  defendant  must  account  to 
the  plaintiff  for  the  money  received ;  but,  as  to  the  contract,  the  plaintiff's 
only  right  was  to  compel  the  agent  to  account  for  the  money  he  collected 
under  it  as  it  fell  due.  Powell  &*  Thomas  v.  Evan,  Jones  &*  Co.  [1905]  1 
K.B.i  1.    See  Notes,  p.  319. 

Attorney  and  Client — Improvident  Stipulations.  In  an  action 
for  libel  the  plaintiff's  attorney  entered  into  successive  stipulations  with  the 
defendant's  attorney  for  a  year's  extension  of  the  time  within  which  he 
might  serve  his  complaint  ;  the  stipulations  contained  also  the  following 
provision  :  "the  defendant  to  have  the  same  amount  of  time  in  which  to 
answer  or  demur  to  the  complaint,  when  the  same  shall  be  served,  as  the 
plaintiff  has  had  altogether  in  which  to  serve  the  complaint."  After  the 
above  extensions  of  time  had  been  granted  by  the  defendant  the  plaintiff 
obtained  an  order  of  substitution  and  his  substituted  attorney  refused  to  be 
bound  by  this  provision.  Held,  the  court  will  not  relieve  the  defendant  from 
such  stipulations.     Morris  v.  Press  Publishing  Co.  (1904)  90  N.  Y.  Supp. 

673- 

An  attorney  has  exclusive  control  of  the  suit  and  may  enter  into  stipu- 
lations in  regard  thereto;  thus  he  has  authority  to  stipulate  for  a  discon- 
tinuance but  not  to  release  the  cause  of  action  itself.  Barrett  v.  Third 
Ave.  R.  P.  Co.  (1871)  45  N.  Y.  628,  635.  The  court  may  relieve  a  party 
from  stipulations  entered  into  by  his  attorney,  Barry  v.  Mut.  Life  Ins.  Co. 
(1873)  53  N.  Y.  536,  but  the  exercise  of  this  power  is  discretionary  and  the 
party  seeking  relief  must  show  that  the  stipulation  was  entered  into  under 
a  clear  mistake,  or  was  procured  by  fraud,  imposition  or  collusion.  Becker 
v.  Lamont  (1855)  13  How.  Pr.  23.  None  of  these  elements  existing  and 
the  sole  ground  for  asking  relief  being  the  carelessness  of  the  attorney,  the 
courts  have  been  prone  to  refuse  it.  So  in  an  action  for  personal  injuries 
a  stipulation  by  the  defendant's  attorney  that  the  cause  of  action  should 
survive  the  death  of  the  plaintiff,  was  upheld.  Cox  v.  N.  Y.  Cent.  &>  H. 
R.  R.  Co,  (1875)  63  N.  Y.  414.  If,  as  in  the  principal  case,  the  stipulation 
has  been  acted  upon  it  seems  unjust  to  allow  the  party  who  has  had  the 
benefit  to  escape  performance  on  his  part.  Mark  v.  City  of  Buffalo  (1881) 
87  N.  Y.  184  ;  Mut.  Life  Ins.  Co.  v.  O'Donncll  (1895)  146  N.  Y.  275.    One 
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who  hires  an  incompetent  attorney  should  not  cast  the  burden  of  his  irre- 
sponsibility upon  his  opponent.     Foster  v.  Wiley  (1873)  27  Mich.  244. 

Bankruptcy — Effect  of  Part  Payment  after  the  Beginning 
of  Proceedings  against  Joint  Obligors.  The  bankrupts  were  in- 
debted jointly  and  severally  in  the  amount  of  £10,000  by  reason  of  a 
breach  of  trust.  After  the  beginning  of  proceedings,  the  creditors,  under 
an  order  from  the  court  released  one  joint  obligor  on  his  payment  0^2,000. 
Held,  they  may  still  prove  the  entire  ,£10,000  against  another  obligor's 
estate,  he  being  insolvent.     Edwards  v.  Hood-Barrs  [1905 J  1  Ch.  20. 

The  case  is  in  line  with  the  weight  of  authority.  It  is  now  settled  in 
England  and  the  United  States  that  proof  may  be  had  both  jointly  and 
severally  on  a  joint  and  several  obligation.  Ex  parte  Nason  (1880)  70  Me. 
363.  The  doctrine  of  election  was  abrogated  by  statute  in  England  in 
1869  and  never  obtained  in  the  United  States.  The  general  rule  in  bank- 
ruptcy is  that  proof  may  be  had  and  dividends  paid  for  the  amount  for 
which  a  judgment  or  decree  might  have  been  obtained  in  court  at  the  time 
of  the  bankruptcy.  Lowell  on  Bankruptcy,  §  193.  Therefore  if  a  compo- 
sition is  made  with  one  of  the  several  obligors  before  proof,  the  creditor 
can  prove  only  for  the  balance.  Cooper  v.  Pepys  ( 1741 )  1  Atk.  106.  But 
if,  as  in  the  principal  case,  composition  is  not  made  until  after  claim 
entered,  then  the  creditor  is  not  limited  to  the  balance  but  may  prove  for 
the  whole  sum.     Ex  parte  Wildman  (1750)  1  Atk.  108. 

Carriers — Limitation  of  Liability.  In  a  suit  upon  a  contract 
limiting  the  carrier's  liability  to  the  invoice  value,  it  was  held  that  the  sale 
of  the  consignment  for  more  than  its  given  valuation  did  not  preclude  a 
recovery  and  that  the  damages  should  be  estimated  by  the  ratio  existing 
between  the  invoice  and  the  actual  value.  U.  S.  Express  Co.  v.  Joyce  (Ind. 
1904)  72  N.  E.  865. 

A  carrier  may  limit  its  common  law  liability  for  negligence  to  the 
valuation  given  by  the  shipper,  Hart  v.  Penn.  R.  Co.  (1884)  112  U.  S.  331, 
but  a  sale  subsequent  to  the  damage  for  more  than  the  invoice  value  does 
not  prevent  a  recovery.  Staines  v.  R.  R.  (1892)  91  Tenn.  516;  see  The 
Lydian  Monarch  (1885)  23  Fed.  298.  As  a  carrier's  duty  of  care  is  de- 
pendent upon  the  value  of  the  goods,  unless  misled  by  the  shipper,  Dunlap 
v.  S.  S.  Co.  (1867)  98  Mass.  376,  it  would  seem  that  the  former  should  be 
liable  for  damages  proportionate  to  the  invoice  value  in  a  special  contract 
though  not  in  proportion  to  the  actual  value.  Goodman  v.  M.  K.  <&-= 
T.  R.  R.  (1897)  71  Mo.  App.  460;  R.  R.  v.  Lesser  (1885)  46  Ark.  236, 
contra  Brown  v.  S.  S.  Co.  (1888)  147  Mass.  58. 

Constitutional  Law— Police  Power — Destruction  of  Property 
Unlawfully  Used.  A  statute  was  passed  directing  certain  police 
officers  to  remove  and  forthwith  destroy  any  fish  nets  found  in  unlawful 
use.  Subsequently  a  statute  was  passed  allowing  recovery  from  the  State 
for  such  destruction  if  the  former  statute  were  unconstitutional.  Held, 
the  former  statute  was  constitutional.  Stale  v.  French  (Ohio,  1905)  73 
N.  E.  216.     See  Notes,  p.  313. 

Constitutional  Law — Police  Power— Trade  Regulations. — A 
statute  was  passed,  requiring  horseshoers  in  cities  of  certain  classes,  to  pay 
a  fee  and  pass  an  examination  before  being  allowed  to  pursue  their  trade. 
A  penalty  was  provided  for  a  violation  of  the  act,  and  the  petitioner 
having  been  arrested  for  such  violation,  brings  a  writ  of  habeas  corpus. 
Held,  the  act  is  not  a  legitimate  exercise  of  the  police  power,  and  is  uncon- 
stitutional.    In  re  Aubry  (Wash.  1904)  78  Pac.  900. 

In  deciding  what  matters  are  subject  to  police  regulation  the  courts 
have  held  that  whatever  concerned,  in  a  proper  way,  the  welfare  or  safety 
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of  society  was  subject  to  such  regulation,  i  Columbia  Law  Review  405, 
3  id.  280,  4  id.  299.  The  power  has  been  carried  very  far  where  the  public 
health  was  involved.  City  of  Taunton  v.  Taylor  (1874)  116  Mass.  254; 
Raymond  v.  Fish  (1883)  51  Conn.  80.  It  has  also  been  applied  in  cases 
where  the  sale  of  liquor  was  regulated,  Kettering  v.  City  of  Jacksonville 
(1869)  50  111.  39,  and  was  even  held  to  extend  to  the  regulation  of  the  occu- 
pation of  plumbing.  People  v.  Warden  of  City  Prison  (1895)  144  N.  Y. 
529.  It  is  not  possible  to  fix  an  absolute  line,  for  the  question  will  depend 
more  or  less  on  the  facts  of  each  particular  case. 

Corporations— Lease — Rights  of  Minority  Stockholder.  The 
defendant  corporation,  being  in  financial  difficulty,  with  the  consent  of 
ninety-nine  per  cent,  of  its  stockholders  leased  its  railroad  to  another  cor- 
poration for  999  years,  at  a  rental  of  seven  per  cent,  of  its  capital  stock  and 
an  agreement  that  its  shareholders  be  allowed  to  subscribe  to  the  lessee 
corporation.  The  plaintiff,  a  minority  stockholder,  after  subscribing  for 
stock,  sued  to  have  the  lease  declared  void  on  the  grounds  that  the  defend- 
ant corporation  had  no  power  to  lease,  and  that  in  fact  the  transaction  was 
a  conveyance  in  fraud  of  the  stockholders.  Held,  (1)  that  plaintiff  was 
estopped  from  attacking  the  lease :  (2)  that  the  corporation  had  power  to 
lease,  and  as  no  bad  faith  was  shown,  the  transaction  was  only  a  lease  and 
not  in  fraud  of  the  stockholders.  Wormser  v.  Met.  St.  Ry.  Co.  (1904)  98 
N.  Y.  App.  Div.  29. 

Under  the  general  laws  of  New  York,  railroad  corporations  have  the 
power  to  lease  their  roads.  Act  of  1839  p.  195,  c.  218;  N.  Y.  R.  R.  Law, 
§  98,  Laws  of  1890,  p.  1 106,  c.  505;  Woodruff  v.  Erie  Ry.  Co.  (1883)  93 
N.  Y.  609.  Such  leases  are  made  bv  the  directors  with  the  consent  of  two- 
thirds  of  the  stockholders,  §  78  R.  R.  Law,  supra;  see  Beveridge  v.  N.  V. 
E.  R.  Co.  (1889)  112  N.  Y.  1,  and  where  no  bad  faith  is  shown  the  minor- 
ity stockholder  cannot  object.  Flynn  v.  Bklyn  City  R.  R.  Co.  (1899)  158 
N.  Y.  493,  507  ;  Morawetz  on  Private  Corps.  2nd  ed.,  §§  11 24,  417. 

Corporations— Powers  of  Directors.  The  directors  of  the  defend- 
ant company  engaged  the  plaintiff  to  publish  notices  apprizing  the  share- 
holders of  a  scheme  by  which  the  defendant  and  another  company  were  to 
exchange  the  stock  held  by  the  members  of  the  respective  corporations.  In 
an  action  on  the  contract  the  corporation  pleaded  lack  of  authority  in  the 
directors  to  make  such  a  contract.  Held,  they  were  not  only  authorized  to 
notify  the  shareholders,  but  it  was  their  duty.  Rascover  v.  American  Lin- 
seed Co.  (C.  C.  A..  2nd  Cir.,  1905)  32  N.  Y.  Law  J.  1380. 

Directors  are  the  general  or  managing  agents  of  the  corporation,  Gil- 
lis  v.  Bailey  (1850)  21  N.  H.  149,  and  are  subject  to  the  rules  of  agency 
equally  with  the  agents  of  individuals.  Morawetz  on  Corps.,  2nd  ed.  §§  509, 
577.  While  their  powers  are  broad  and  general,  they  are  limited  to  those 
expressly  given  by  the  charter,  delegated  by  a  majority  of  the  stockholders, 
Taylor  on  Private  Corps.,  4th  ed.,  §  613,  or  implied  as  necessarily  incident 
to  carrying  on  the  ordinary  business  of  the  corporation.  They  may  borrow 
money  without  express  authority  when  necessary  in  the  regular  course  of 
business,  Curtis  v.  Leavitt  (1857)  15  N.  Y.  9  (1859)  19  N.  Y.  209,  and  they 
may  mortgage  lands  as  security  for  bonds,  Hendee  v.  Pinkerton  (1867)  14 
Allen  381  ;  but  they  can  effect  no  fundamental  changes  in  the  corporation 
which  they  are  not  expressly  authorized  to  make.  Thompson  on  Corps. 
§  3979.  An  increase  of  stock  where  the  charter  provided  that  such  might 
be  done  by  the  corporation  has  been  held  to  be  beyond  their  authority. 
Chicago  City  R.  Co.  v.  Allerton  (1873)  18  Wall.  233.  In  the  principal  case 
the  exchange  of  stock  seems  to  have  heen  only  remotely  incidental  to  the 
regular  business  for  which  the  charter  was  granted,  and  the  decision  seems 
near  the  border  line. 
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Criminal  Law  — Discharge  on  Recognizance  — Revocation  — 
JURISDICTION.  The  defendant  having  been  arraigned  before  the  Court 
of  Special  Sessions  of  New  York  City,  pleaded  not  guilty,  and  was  dis- 
charged on  his  own  recognizance.  More  than  three  years  later  the  discharge 
was  revoked,  the  trial  resumed  and  the  defendant  convicted.  Held,  two 
judges  dissenting,  that  the  conviction  was  proper,  for  assuming  that  the 
lower  court  had  no  authority  to  so  discharge  the  prisoner,  the  effect  of  that 
order  was  not  an  acquittal.  People  v.  Harder  (1905)  91  X.  Y.  Supp.  571. 
This  decision  violates  the  general  view  that  in  matters  of  review  the 
jurisdiction  of  an  inferior  court  must  appear  affirmatively  upon  the  record, 
Black  on  Judgments  §  270;  Kenney  v.  Greer  ( 1 8 5 1 )  13  111.  432,  a  rule 
heretofore  consistently  followed  in  New  York.  Hand sh aw  v.  Arthur 
(1896)  9  App.  Div.  175.  In  People  ex  rel.  Lotzx.  Norton  (1894)  76  Hun,  7 
a  court  of  special  sessions  was  held  to  have  lost  jurisdiction  where  a  change 
of  magistrates  was  m  ide  during  the  trial,  although  with  the  consent  of  both 
parties.  On  the  same  theory  where  a  warrant  was  issued  by  a  magistrate 
returnable  to  himself  and  the  case  was  then  sent  to  another  magistrate  for 
trial  the  latter  acquired  no  jurisdiction  although  he  would  have  had  juris- 
diction originally.  People  v.  McLaughlin  ('1901)  57  X.  V.  App.  Div.  454. 
Inferior  courts  are  held  strictly  to  the  exact  statutory  jurisdiction,  and  a 
reversal  was  granted  where  a  case  was  adjourned  two  weeks,  when  the 
code  provided  a  period  of  eight  days.  Moore  v.  Taylor  (1903)  88  N.  Y. 
App.  Div.  4. 

Criminal  Law — Failure  to  Furnish  Medical  Attendance  to 
a  Minor — Common  Law.  The  defendant,  the  head  of  a  religious  sect, 
stood  in  loco  parentis  to  a  boy  of  fifteen,  a  member  of  the  same  sect. 
Through  neglect  to  furnish  medical  attendance  and  food  during  the  child's 
sickness  the  child  died.  The  defendant  believed  that  such  treatment  of 
disease  was  not  efficacious  and  that  prayer  and  fasting  was  the  correct 
method  of  trea'ing  disease.  He  failed,  however,  to  do  either.  Xo  statute 
of  the  State  made  the  furnishing  of  medical  attendance  necessary.  The 
defendant  was  tried  on  a  charge  of  manslaughter.  Held,  that  inasmuch 
as  whether  the  defendant's  neglect  to  pray  caused  the  death  of  the 
deceased  was  not  a  competent  question  for  the  jury,  the  defendant  must 
be  excused.  State  v.  Sandford  (Me.  19051  59  Atl.  597.     See  Notes,  p.  315. 

Criminal  Law  —  Forgerv — Interpretation  of  Statute.  The 
defendant  was  indicted  for  uttering  the  following  false  and  forged  letter: 
"To  any  employee:  Western  Union  Telegraph  Co. — This  will  introduce 
Mr.  J.  O.  Goelet,  a  personal  friend  of  the  management  of  this  company. 
Any  favors  shown  him  will  be  duly  appreciated  by  the  corporation  and 
myself.  Very  truly,  J.  B.  Van  Everey,  2d  Yice- President."  Held  under 
Pen.  Code,  §  5:4.subd.  3.  the  defendant  was  guilty.  People  v.  Abed  (1904) 
91  X.  Y.  Supp.  699. 

Such  letters  at  common  law  were  not  subjects  of  forgery  ;  Foidkes  v. 
Comm.  (Va.  1843)  2  Robinson  836:  but  only  writings  which  if  valid  would 
impose  some  legal  liability  or  be  of  some  legal  efficiency.  Bish.  Crim.  Law, 
§  533  ;  Rex  v.  Ward  (1725)  2d  Ld.  Raymond,  1461  ;  Case  of  Ames  (1823) 
2  Me.  365.  So  also  under  statutes  less  comprehensive  than  that  in  Xew 
York.  Waterman  v.  People  (1873I  67  111.  91.  The  principal  case  presents 
a  liberal  interpretation  of  a  statute  supplying  a  defect  in  the  common  law. 

Criminal  Law — Indictment— Estoppel  of  Defendant  to  Object. 
The  defendant,  as  a  County  Commissioner,  drew  up  a  jury  list  and 
certified  to  its  correctness  although  it  was  in  fact  wholly  irregular  by 
reason  of  his  malfeasance.  A  grand  jury  drawn  from  the  list  found  an 
indictment  against  the  defendant,  who  when  arraigned  before  the  District 
Court  objected  to  the  indictment  on  the  ground  that    the  grand  jury  was 
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not  legally  constituted.  This  objection  being  overruled  the  defendant 
took  a  writ  of  prohibition  to  the  Supreme  Court.  Held,  the  defendant 
was  estopped  from  setting  up  a  defense  based  on  his  own  wrong  doing. 
State  v.  District  Court  (Mont.  1904)  78  Pac.  769.     See  Notes,  p.  318. 

Evidence— Prejudicial  Error.  The  defendant  was  indicted  for  the 
murder  of  the  witness's  husband.  At  the  trial  the  witness  was  permitted 
to  testify,  over  the  defendant's  objection,  "  I  have  one  child,  and  I  am  now 
pregnant."  Held,  the  testimony;  although  irrelevant,  was  not  prejudicial 
and  its  admission  was  not  a  reversible  error.  People  v.  Rimieri  (1904) 
180  N.  Y.  163. 

Testimony  which  has  a  "  tendency  to  excite  passions,  arouse  preju- 
dices, awaken  sympathies,  or  warp  or  influence  the  judgment  of  the 
jurors  in  any  degree  "  is  harmful,  Anderson  v.  R.  R.  Co.  (1873)  54  N.  Y. 
334,  and  to  admit  it  is  error,  Penn.  R.  R.  Co.  v.  Roy  (1880)  102  U.  S, 
45 ;  Bishop  New  Crim.  Pro.  §  1053,  even  though  it  is  immediately  stricken 
out  and  the  jury  instructed  to  disregard  it.  People  v.  Davey  (1904)  179 
N.  Y.  345.  But  testimony  undistinguishable  in  nature  from  that  in  the 
principal  case  has  been  held  harmful.  Smith  v.  R.  R.  Co.  (1904)  177  N.  Y. 
379;  Austin  v.  Bartlett  (1904)  178  N.  Y.  310.  In  both  criminal  and  civil 
cases,  where  the  evidence  is  simply  incompetent  and  not  harmful,  or  the 
witness  is  incompetent  to  testify,  the  admission  will  not  constitute  reversible 
error,  if  aside  from  that  a  case  is  unquestionably  made  out.  People  v.  Gon- 
zales (1866)  35  N.  Y.  59;  King  v.  Ball  (1807)  Russell  and  RyansCr.  C.  132; 
Hcrford  v.  Wilson  (1807)  1  Taunt.  12  ;  Doe  v.  Tyler  (1830)  6  Bing.  561. 
This  last  principle  seems  to  have  been  lost  sight  of  in  a  recent  case  before 
the  Court  of  Appeals,  where,  in  a  prosecution  for  forgery,  otherwise 
clearly  proved,  irrelevant  evidence  was  introduced  to  show  motive,  itself 
immaterial.  People  v.  Gaffey  (1904)  90  N.  Y.  Sup.  706.  It  is  not  clear 
how,  under  the  conditions,  such  testimony  could  be  harmful.  The  whole 
matter  is  always  one  of  judicial  discretion,  and  the  decisions  are  irrecon- 
cilable on  given  states  of  facts. 

Evidence— Rape— Other  Offenses.  On  a  trial  for  rape,  the  prose- 
cutrix was  permitted  to  testify,  over  the  defendant's  objection,  to  two 
other  like  offenses,  between  the  same  parties.  Held,  such  evidence  is  ad- 
missible, not  to  prove  the  offense  charged,  but  as  corroborative  testimony 
and  as  showing  the  relation  and  familiarity  of  the  parties.  State  v.  Lan- 
caster (Idaho  1904)  78  Pac.  1081. 

Unlike  the  general  strict  rule  as  to  showing  crimes  other  than  the  one 
charged,  2  Columbia  Law  Review  39,  in  the  case  of  sexual  crimes  oiher 
offenses  may  be  proved,  whether  occurring  before,  Com.  v.  Bell  (1895) 
166  Pa.  405  ;  Hicks  v.  State  (1889)  86  Ala.  30 ;  contra,  as  to  rape,  Parkin- 
son v.  People  (1890)  135  111.  401  ;  or  after  the  act  charged,  Funderborg 
v.  State  (1887)  23  Tex.  App.  392  ;  contra,  State  v.  Hilberg  (1900)  22 
Utah  27,  but  the  other  offenses  must  be  between  the  same  parties,  Car- 
gill  v.  Com.  (1892)  93  Ky.  578  ;  People  v.  Stewart  (1890)  85  Cal.  174;  and 
the  state  must  designate  the  particular  offense  charged,  People  v.  Castro 
(1901)  133  Cal.  11.  In  an  early  case  where  a  witness  was  impeached,  the 
evidence  was  admitted  as  corroborative,  Com.  v.  Merriam  (1833)  14  Pick. 
518  ;  but  later,  impeachment  was  declared  unnecessary.  State  v.  Wallace 
(1838)  9  N.  H.  515.  While  the  corroborative  idea  seems  to  underlie  most 
of  the  decisions,  an  early  case,  Gardner  v.  Madeira  (1799)  2  Yeates  466, 
followed  later,  People  v.  Jenness  (1858)  5  Mich.  305  ;  Hicks  v.  State 
supra  ;  People  v.  Castro,  supra,  justifies  such  evidence  as  showing  the 
"immoral  proclivities"  or  "  adulterous  disposition  "  of  the  accused.  But 
this  view  seems  directly  in  conflict  with  the  rule  excluding  evidence  that 
tends  merely  to  show  that  defendant  is  "  criminally  inclined." 
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Evidence — Testimony  in  Regard  to  a  Contract  with  De- 
ceased Party— Section  829  Code  of  Civil  Procedure.  In  a 
suit  by  a  child  against  the  estate  of  his  putative  father  to  recover  on  a  con- 
tract made  for  his  benefit  by  his  mother  with  such  father  it  was  held  that 
the  mother  of  the  plaintiff  was  the  person  through  whom  he  derived 
his  interest  within  the  meaning  of  §  829  of  the  N.  Y.  Code  of  Civil  Pro- 
cedure, and  that  therefore  she  was  incompetent  to  testify  as  to  the  contract. 
Rossean  v.  Rouss  (1904)   180  N.  Y.  116. 

This  case  is  an  extension  of  the  Code  section  as  applied  to  witnesses 
not  a  party  to  the  action,  Connelly  v.  O'Connor  (1889)  117  N.  Y.  91,  and 
practically  overrules  the  former  decisions  in  regard  to  beneficiaries  under 
a  contract.  Bon  ton  v.  Welch  (1902)  170  N.  Y.  554.  The  result,  how- 
ever, seems  consistent  with  the  retention  of  the  doctrine  of  Dutton  v. 
Poole  (1674)  2  Levinz's  211,  see  Shepard  v.  Shepard  (1823)  7  Johns.  Ch. 
57,  and  the  extension  of  Laurence  v.  Fox  (1859)  20  N.  Y.  268  ;  see 
Buchanan  v.  Tilden  (1899)  158  N.  Y.  109. 

Insurance— Exemption  Clause— Death  in  Violating  the 
Criminal  Law.  The  insured  had  assaulted  A  but  was  retreating  to 
avoid  the  affray  when  A  shot  him.  It  was  held  that  death  under  such 
circumstances  was  not  within  a  clause  exempting  the  company  from 
liability  in  case  death  should  be  received  in  violating  a  criminal  law.  Sup. 
Lodge  K.  F.  v.  Bradley  (Ark.  1904)  83  S.  W.  1055. 

The  test  in  such  cases  is  whether  or  not  the  violation  of  the  law  was 
the  proximate  cause  of  the  death.  The  courts  of  Nebraska  and  Massa- 
chusetts have  refused  to  allow  the  exemption  in  favor  of  the  company 
unless  the  insured  was  actually  committing  the  crime  when  killed.  Griffin 
v.  West.  Mut.  Assn.  (1886)  20  Neb.  620;  Chef  v.  Mut.  Ben.  Ins.  Co. 
(1866)  13  Allen  308.  Missouri  will  not  free  the  company  from  liability 
unless  the  slayer  was  justified  on  grounds  of  self  defense.  Harper  v. 
Phoenix  Ins.  Co.  (1854)  19  Mo.  506.  The  better  rule  would  seem  to  be 
that  adopted  in  New  York,  which  merely  requires  that  such  a  relation  be 
shown  between  the  act  and  the  death  that  the  latter  would  not  have 
occurred  at  the  time,  had  the  deceased  not  been  engaged  in  the  violation  of 
law.  Murray  v.  N.  Y.  Life  Ins.  Co.  (1884)  96  N.  Y.  614;  Gretzman 
v.  Conn.  Mut.  Life  Ins.  Co.  (1875)  3  Hun  515. 

Insurance— Provisions  of  Limitation.  A  life  insurance  policy 
contained  the  provision  that  no  suit  should  be  maintained  thereon,  unless 
begun  within  one  year  from  the  death  of  the  insured.  Held,  such  a  clause 
is  in  contravention  of  public  policy  and  void.  Union  Cent.  Life  Ins.  Co. 
v.  Spinks  (Ky.  1904)  83  S.  W.  615. 

The  decision  in  the  principal  case  is  against  the  overwhelming  weight 
of  authority,  Farmers'1  Mutual  Fire  Ins.  Co.  v.  Barr  (1880)  94  Pa.  St. 
345;  Johnson  v.  Humboldt  Ins.  Co.  (1878)  91  III.  92,  and  is  open  to 
criticism.  Statutes  must  be  construed  in  the  light  of  the  common-law. 
At  common-law  there  was  no  limitation,  and  nothing  in  the  act  forbids 
parties  from  making  their  own  limitation  within  the  prescribed  time.  Pro- 
visions like  the  above  are  almost  universally  recognized  as  reasonable  condi- 
tions precedent  and  given  effect.  Riddlesbarger  v.  Hartford  Ins.  Co. 
(1868)  7  Wall.  386. 

Master  and  Servant— Contract  Releasing  Liability.  The 
plaintiff  while  in  the  employ  of  the  defendant  received  injuries  due  to  the 
negligence  of  the  latter.  Held,  that  a  contract  releasing  the  employer 
from  liability,  though  for  a  good  consideration,  is  void  as  against  public 
policy.    Johnsonv.  Fargo  (1904)  90  N.  Y.  Supp.  725. 

This  is  a  step  in  advance  of  any  previous  decision  in  this  State.  A 
similar  result  reached  in  Purdy  v.  R.    W.&*  O.  R.  R.   (1891)    125  N.  Y. 
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209,  was  based  on  lack  of  consideration.  In  Kemiey  v.  N.  Y.  C.  R.  R. 
(1891)  125  N.  Y.  422,  the  contract  was  overthrown  because  of  the  absence 
of  express  words  releasing  liability.  In  Alabama,  such  astipulation,  being 
in  contravention  of  statutory  provisions,  was  discredited  as  opposed  to 
public  policy.  Hissong  v.  R.  &*  D.  R.  R.  (1890)  91  Ala.  514.  The  Eng- 
lish courts,  notwithstanding  the  existence  of  the  employers'  liability  statutes, 
permit  a  servant  to  contract  away  his  claim  for  compensation  in  such  a 
case.  Griffith  v.  Earl  of  Dudley  (1882)  9  Q.  B.  Div.  357.  This  right  is 
also  recognized  in  Georgia.      IV.  <S^  A.  R.  R.  v.  Strong  (1874)  52  Ga.  461. 

Personal  Property — Oyster  Beds— Ownership.  The  defendant 
was  rightfully  possessed  of  a  tract  of  land,  granted  by  the  State  for  the  cul- 
tivation of  oysters.  The  plaintiff,  believing  part  of  it  to  be  his  own,  dumped 
upon  it  oyster  shells,  to  which  floating  oyster  spat  attached  itself,  oysters 
maturing  therefrom.  Held,  the  defendant  was  liable  in  conversion  for 
appropriating  these  oysters.  Vroom  v.  Tilley  (1904)  99  N.  Y.  App.  Div. 
516. 

Although  the  operations  were  under  a  statute,  Laws  of  N.  Y.  1887,  c. 
584,  the  decision  is  placed  on  common  law  principles.  Fish,  the  term  in- 
cluding oysters,  Caswell  v.  /ohnson  (1870)  58  Me.  164,  are  animals  ferae 
naturae;  Bracton  II.  c.  1,  s.  2  ;  R.  v.  Hundson  (1781)  2  East  P.  C.  611  ; 
Brinkerhoff v.  Star  kins  (1857)  11  Barb.  248;  Treat  v.  Parsons  (1892)  84 
Me.  520  ;  and  property  in  such  is  acquired  by  possession  only.  5  Columbia 
Law  Review  241;  Sutter  v.  Van  Derveer  (1888)  47  Hun  366;  Moore's 
Hist,  and  Law  of  Fisheries  191.  But  unlike  game,  oysters  having  no 
power  of  locomotion,  need  not  be  under  the  control  of  the  owner,  nor  on 
his  land  to  be  in  his  possession.  If  a  bed  be  properly  placed  and  marked 
in  the  public  waters  of  the  state,  a  property  in  the  oysters  vests  in  the 
planter,  Decker  v.  Fisher  (1848)  4  Barb.  592  ;  Moore's  Foreshore  164,  which 
is  as  absolute  as  that  in  domestic  animals  or  inanimate  things.  State  v. 
Taylor  (1858)  3  Dutch.  117  ;  Grace  v.  Willets  (1888)  50  N.  J.  L.  414.  It 
attaches,  seemingly,  when  the  oysters  are  first  appropriated,  and  is  lost  by 
direct  abandonment  or  an  act  equivalent,  Shepard  v.  Leverson  (1808)  1 
Pen.  391 ,  but  not  by  merely  placing  or  planting  them  on  the  land  of  another. 
Davis  v.  Davis  (1902)  72  App.  Div.  593  :  but  see  Br  inker  hoof  v.  Star  kins 
supra.  But  in  all  these  cases  tbe  owner's  first  possession  was  obtaned 
rightfully.  In  the  principal  case,  the  plaintiff  planted  no  oysters;  he,  as  a 
trespasser,  merely  deposited  shells  on  the  land,  and  so  trapped  such  spat 
as  was  floating  over  the  land.  Possession  acquired  by  a  trespasser  gives  no 
title.    5  Columbia  Law  Review  241. 

Pleading  and  Practice— General  Allegations — Proof  of  Spe- 
cific Disease.  The  plaintiff  was  injured  by  the  defendant's  truck.  She 
alleged  in  her  complaint  that  she  sustained  many  contusions  of  the  body 
and  limbs,  was  made  sick  and  sore  and  that  her  nervous  system  received  a 
severe  shock,  which  injuries  she  believed  would  be  permanent.  Held,  that 
the  only  allegation  that  was  general  was  that  her  nervous  system  received 
a  severe  shock  and  that  under  this  she  could  not  allege  locomotor  ataxia, 
as  it  was  not  the  necessary  and  natural  result  of  such  a  shock.  IVilkinsv. 
Nassau  Newspaper  Delivery  Express  Co.  (1904)  90  N.  Y.  Supp.  679. 

Such  damages  as  are  not  the  natural  and  necessary  result  of  the  injury 
complained  of  must  be  specially  alleged  ;  Kleiner  v.  Third  Avenue  R.  R. 
Co.  (1900)  162  N.  Y.  193  ;  Ackman  v.  Third  Avenue  R.  R.  Co.  (1900)  52 
N.  Y.  App.  Div.  483  ;  though  it  has  been  held  that  proof  of  specific  in- 
jury under  general  allegations  is  not  reversible  error  where  the  defendant 
allowed  previous  evidence  to  the  same  effect  to  be  given  without  objection. 
Ramson  v.  Met.  St.  Ry.  Co.  (1903)  78  N.  Y.  App.  Div.  101.  In  Tobin  v. 
Village  of  Fairport  (1890)  12  N.  Y.  Supp.  224,  the  plaintiff  was  allowed 
under  similar  circumstances  to  show  "  usual  or  expected  results,"  a  relax- 
ation of  the  rule  not  in  line  with  the  weight  of  the  decisions. 
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Real  Property— Determination  of  what  constitutes  surface 
water.  A  depression  of  two  thousand  five  hundred  acres  was  perma- 
nently covered  by  water  10  a  depth  of  from  three  to  six  feet,  without  any 
flow,  and  supplied  entirely  by  surface  water.  It  was  dotted  with  islands 
and  covered  with  vegetation.  The  defendant,  owner  of  a  large  tract  of  the 
submerged  land,  drained  the  same,  thus  drawing  off  the  water  from  the 
plaintiff's  land,  and  destroying  his  fisheries.  Held,  the  water  was  not 
distinguishable  from  surface  water,  and  the  defendant  therefore  had  the 
right  to  drain  it  away.  Applcgate  v.  Franklin  (Mo.  1904)  84  S.  W.  347, 
The  criteria  for  determining  what  is  surface  water  are  not  well  defined. 
This  decision  regards  as  surface  water  a  permanent  and  substantial  body 
of  water,  a  result  believed  to  have  been  reached  for  the  first  time.  Rail- 
road Co.  v.  Brevoort  (1894)  25  L.  R.  A.  527,  note;  Carr  v.  Moore  (1903) 
119  la.  152;  Brandenberg  v.  Zeigler  (1901)  62  S.  C.  18.  A  pond  of  four 
and  a  quarter  acres,  fed  solely  by  surface  water,  five  feet  deep,  and  over- 
flowing during  only  six  or  eight  weeks  of  the  year,  was  held  to  be  governed 
by  the  law  of  water  courses.  Schaefer  v.  Marthaler  (1886)  34  Minn.  487.- 
Water  covering  five  hundred  acres  of  cypress  brake  supplied  entirely  by 
surface  water,  overflowing  through  a  small  bayou,  was  held  to  be  a  lake. 
Alcorn  v.  Saddler  (1888)  66  Miss.  221.  Mere  marsh  wateris  surlace  water. 
Curtiss  v.  Ayrault  (1871)  47  N.  Y.  7^.  The  fact  that  this  body  of  water 
was  a  menace  to  health,  that  is,  a  nuisance,  influenced  the  decision  in  the 
principal  case. 

Real  Property — Landlord  and  Tenant — Covenant  for  Quiet 
Enjoyment.  The  defendant  leased  to  the  plaintiff  premises  partly  built 
under  the  street  by  a  license  from  the  City  of  New  York  which  owned  the 
fee  therein.  Subsequently  the  city  granted  the  use  of  the  street  for  the 
purpose  of  a  subway  and  the  plaintiff  was  evicted.  Held,  the  defendant  is 
not  liable  for  a  breach  of  his  covenant  for  quiet  enjoyment,  since  the  plain- 
tiff was  chargeable  with  knowledge  that  the  defendant  was  a  mere  licensee 
and  took  the  lease  at  his  peril.  Pabst  Brewing  Company  v.  Thorley  (1904) 
32  N.  Y.  Law  J.  1707. 

A  covenant  for  quiet  enjoyment  merely  insures  against  disturbances 
due  to  defects  in  the  lessor's  title.  Coddington  v.  Dunham  (N.  Y.  1873) 
45  How.  Prac.  40;  Knapp  v.  Marlboro  (1861)  34  Vt.  2315.  Since  it  does 
not  cover  premises  to  which  the  lessor  notoriously  claims  no  title,  Mc- 
Larren  v.  Spalding  (1852)  2  Cal.  510,  an  eviction  of  the  lessee  by  the 
owner  is  no  breach  of  the  lessor's  covenant.  McLarren  v.  Spalding, 
supra.  And  likewise  had  the  lessor  in  the  principal  case  owned  the  entire 
premises  and  the  lessee  been  evicted  by  the  city  under  its  police  powers, 
Connor  v.  Bernheimer  (N.  Y.  1875)  6  Daly  295,  or  its  right  of  eminent 
domain,  Frost  v.  Earnest  (Pa.  1839)  4  Wheat.  85,  such  eviction  would 
have  been  no  breach  of  the  lessor's  covenant. 

Suretyship — Bail  Bond — Liability  for  Appearance  on  Charge 
of  Different  Offense.  The  defendant  executed  a  bail  bond  condi- 
tioned that  G  should  appear  and  answer  the  charge  of  homicide,  and  that 
he  should  at  all  times  render  himself  amenable  to  the  orders  and  process 
of  the  court.  The  charge  of  homicide  was  dismissed  by  the  grand  jury, 
but  before  the  formal  cancellation  of  the  defendant's  bond,  an  indictment 
for  perjury  was  found  against  G  on  the  charge  that  he  had  sworn  falsely 
before  the  coroner.  Upon  G's  non-appearance  to  answer  the  latter  indict- 
ment, the  defendant's  bond  was  ordered  forfeited,  and  judgment  entered 
against  her.     Pernettiv.  People  (1905)  91  N.  Y.  Sup.  210. 

A  man's  bail  are  jailers  of  his  own  choosing.  Hawk.  P.  C,  b.  2,  c.  15, 
§  84  ;  Champlain  v.  People  (1848}  2  N.  Y.  82.  The  bond  may  be  general, 
expressly,  Gildersleeve  v.  People  (1850)  10  Barb.  40,  or  by  use  of  the  words 
ad  respondendum,  Queen  v.  Ridpath  ( 17 1 3)  10  Mod.  152;  and  is  inter- 
preted strictly  against  the  obligor.     Champlain  v.  People,  supra  ;  Queen  v. 
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Ridpath,  supra.  But  if  the  bond  is  special  there  should  be  no  obligation 
beyond  its  terms.  State  v.  Yoitng  (1868)  20  La.  Ann.  397 ;  State  v. 
Stephens  (Tenn.  1852)  2  Swan.  308.  The  indictment  must  be  for  the 
offense  charged,  Gray  v.  State  (1869)  43  Ala.  41  ;  People  v.  Sloper  (1867) 
1  Idaho  158,  and  in  the  case  of  a  pending  indictment,  the  condition  applies 
only  to  the  particular  indictment  mentioned.  Peoples.  Fenton  (i860)  36 
Barb.  429.  The  condition  has  been  held  to  cover  a  charge  for  a  different 
offense,  differing  merely  in  degree,  and  arising  out  of  the  same  transaction. 
Gresham  v.  State  (1872)  48  Ala.  625  ;  Com.  v.  Teevens  (1887)  143  Mass. 
210.  The  principal  case,  however,  on  analogy  between  a  sheriff  and  a 
surety  on  a  bail  bond,  holds  the  obligor  where  the  offense  charged  did  not 
arise  out  of  the  same  transaction  as  the  offense  declared  in  the  bond.  See 
Hawk.  P.  C,  b.  2,  c.  15,  \  84,  and  dicta  in  People  v.  Gilhnan  ( 1 891 )  125 
N.  Y.  372,  and  in  Gildersleeve  v.  People,  supra. 

Torts— False  Imprisonment — Measure  of  Damages.  A  servant  of 
the  defendant  caused  the  unlawful  arrest  of  the  plaintiff  by  a  constable. 
The  defendant's  servant  also  made  a  complaint  against  the  plaintiff  before 
a  magistrate,  who  detained  him  until  the  following  morning.  In  an  action 
for  false  imprisonment,  the  defendant  was  held  liable  for  damages,  both  for 
the  arrest  and  for  the  unlawful  detention  by  the  magistrate  as  the  direct 
result  of  the  servant's  acts.  Knickerbocker  Steamboat  Co.  v.  Cusack  (1905) 
32  N.  Y.  Law  J.  1 571.     See  Notes,  p.  316. 

Torts. — Liability  of  Electric  Companies.  A  fireman  was  killed  by 
the  metallic  corner  of  his  ladder  coming  in  contact  with  a  poorly  insulated 
wire  of  the  defendant  company.  Held,  the  company  was  under  no  duty  to 
insulate  its  wires  for  the  protection  of  fireman.  New  Omaha,  etc.  Electric 
Co.  v.  Anderson  (Neb.  1905)  102  N.  W.  89. 

An  owner  is  under  no  duty  to  keep  his  premises  in  safe  condition  for 
firemen,  who  enter  as  bare  licensees.  Btihler  v.  Daniels  (1894)  18  R.I. 
563.  An  electric  light  company  is  under  a  liability  commensurate  with 
the  dangerous  element  with  which  it  deals.  Sub.  Elec.  Co.  v.  Nugent 
(1896)  58  N.  J.  L.  658.  This  duty  extends  to  those  who  approach  the  wires 
in  the  course  of  business  or  as  of  right,  Perham  v.  Portland  Gen.  Elec.  Co. 
(1898)  33  Ore.  451;  Schweitzer s  Adm.  v.  Cit.  Gen.  Elec.  Co.  (Ky.  1899) 
52  S.  W.  830,  on  the  theory  that  the  insulation  of  the  wires  is  an  implied 
representation  that  theyare  safe,  Griffin  v.  United  Elec.  L.  Co.  (1895)  164 
Mass.  492.  Of  late  years  the  tendency  has  been  to  increase  the  duty  of 
electric  companies,  Geismann  v.  Mo.  Ed.  Elec.  Co.  (1902)  173  Mo.  654,  5 
Columbia  Law  Review  169,  but  as  yet  it  has  not  been  extended  to  im- 
pose so  broad  a  duty  as  was  sought  to  be  imposed  in  the  principal  case. 

Torts — Nuisance — Private  Action  to  Abate.  The  defendants  had 
erected  a  bridge  over  a  navigable  stream  whereby  the  plaintiff  was  pre- 
vented from  carrying  on  a  steamboat  business.  It  was  held  that  no  navi- 
gation whatever  having  taken  place  since  the  bridge  was  built,  the  plaintiff 
could  show  no  special  damage  and  the  action  would  not  lie.  Thomas  v. 
Wade  (Fla.  1904)  37  So.  743. 

There  is  authority  for  the  position  that  damage  different  in  kind  as 
well  as  in  degree  from  the  public  injury  must  be  shown  in  such  a  case. 
Houck  v.  Wachter  (1870)  34  Md.  265;  Steamboat  Co.  v.  Railroad  Co.  (1888) 
30S.C.  539  ;  Blackwell  v.  Old  Colony  R.  R.  (1877)  122  Mass.  1.  The  basis 
of  this  rule  was  the  expediency  of  avoiding  multiplicity  of  suits.  But  there 
are  many  instances  where  a  private  action  has  been  entertained  against  a 
public  nuisance  upon  allegations  of  specific  or  personal  damages.  Rose  v. 
Groves  (1843)  5  M.  &  G.  613;  Brotvn  v.  Watson  (1859)  47  Me.  161; 
Powers  v.  Irish  (1871)  23  Mich.  429;  Milarkey  v.  Foster  (1877)  6  Ore. 
378.     The  facts  in  the  principal  case  bring  it  clearly  within  this  last  class. 
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Trust — Conveyance  to  Avoid  Taxation.  Where  a  father  took  a 
mortgage  running  to  his  son  for  the  purpose  of  avoiding  taxation,  and  the 
property  was  deeded  to  the  son  in  lieu  of  payment,  it  was  held  that  the 
father  could  maintain  a  bill  asking  for  a  reconveyance  by  the  son.  Mona- 
han  v.  Monahan  (Vt.  1904)  59  Atl.  168.     See  Notes,  p    317. 

Trusts  —Gift  Causa  Mortis— Delivery  of  a  Check.  The  deceased 
in  anticipation  of  death  delivered  a  check  to  the  petitioner  as  a  gift  causa 
mortis.  Held,  the  delivery  of  the  check  was  a  valid  and  enforceable  gift 
causa  mortis  though  the  check  was  not  presented  for  payment  until  after 
the  death  of  the  donor.  Phinney  v.  State  ex  rel.  Stratton  (Wash.  1904) 
78  Pac.  927. 

In  general,  every  kind  of  personal  property  capable  of  actual  or  con- 
structive delivery  may  be  the  subject  of  a  valid  gift  causa  mortis.  See  3 
Columbia  Law  Review  125.  Choses  in  action,  where  the  delivery 
operates  as  an  assignment,  such  as  bonds,  Snellgrave  v.  Bailey  (1744)  3 
Atk.  214;  bills  of  exchange,  Edwards  v.  Wagner  (1898)  121  Cal.  376; 
promissory  notes  of  third  persons,  Veal  v.  Veal  (1859)  27  Beav.  303; 
deposit  notes,  Amis  v.  Witt  (1864)  33  Beav.  619  ;  mortgages,  Duffieldv. 
Elwes  (1827)  1  Bligh  N.  S.  497  ;  savings  bank  books,  Pierce  v.  Boston 
Savings  Bank  (1880)  129  Mass.  425  ;  certificates  of  stock,  Grymes  v.  Hone 
(1872)  49  N.  Y.  17  ;  are  enforceable  as  gifts  causa  mortis.  But  where  the 
instrument  delivered  is  an  order  to  pay  money,  or  a  check,  Hewitt  v.  Kaye 
(1868)  L.  R.  6  Eq.  198,  or  an  ordinary  bank  book  which  is  simply  an  evi- 
dence of  indebtedness,  McGonnell  v.  Murray  (1869)  I.  R.  3  Eq.  46,  there 
is  not  such  an  assignment  as  would  operate  as  a  valid  gift  causa  mortis.  A 
check  or  order  not  being  an  equitable  assignment  of  a  fund  but  the  bank 
being  merely  an  agent,  the  agency  is  revoked  by  the  death  of  the  testator. 
In  re  Beak  (1872)  L.  R.  13  Eq.  Cas.  489  ;  Matter  of  Smither  (1883)  30 
Hun  632.  If  however  the  agency  was  executed  by  the  collection  of  the 
check  before  the  death  of  the  donor,  the  gift  causa  mortis  will  be  valid. 
Frantz  v.  Porter  (1901)  132  Cal.  49.  One  departure  however  from  strict 
principle  seems  to  be  recognized  by  the  courts ;  when  a  check  has  been 
negotiated  though  not  presented  for  payment  before  the  death  of  the  donor 
it  is  held  to  be  a  good  gift  causa  mortis.  Rolls  v.  Pearce  (1877)  L.  R.  5 
Ch.  D.  730. 
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The  American  Constitutional  System. — Westel  Woodbury  Wil- 
loughby.     New  York.      The    Century    Company.      1904.      pp.    xvi, 

This  is  the  first  of  a  series  of  eight  volumes  which  are  intended  to 
describe  "in  detail  the  manner  in  which  the  governmental  agencies  of 
the  country — federal,  state  and  local — are  organized  and  operated." 
The  titles  of  the  other  volumes  are  to  be,  "City  Government  in  the 
United  States,"  "  Party  Organization/'  "The  American  Executive  and 
Executive  Methods,"  "American  Legislatures  and  Legislative 
Methods,"  "The  American  Judiciary,"  "Territories  and  Colo- 
nies," and  "  Local  Government  in  the  United  States,  Cities 
Excepted." 

"The  aim  of  the  present  essay  is  to  prepare  the  way  for  this 
descriptive  work  by  disclosing  the  constitutional  character  of  the 
American  State,  explaining  the  status  of  its  various  territorial  sub- 
divisions, and  indicating  the  extent  of  the  powers  of  their  several 
governments." 

The  author  first  discusses  the  important  matter  of  sovereignty  with 
a  view  to  determining  where  it  is  ultimately  located  in  our  system. 
He  then  considers  the  relations  of  the  different  units  in  our  system  to 
each  other  somewhat  as  follows.  The  States — the  right  to  secede,  or 
to  nullify  federal  law.  The  Nation — its  rights  of  oversight  and  con- 
trol of  the  States,  and  its  means  of  defense  against  the  States  if  the 
latter  refuse  or  neglect  to  perform  their  federal  functions.  The  Ter- 
ritories and  other  Possessions  of  the  United  States — how  and  for  what 
purposes  they  may  be  acquired  and  held,  how  they  may  be  governed, 
what  their  constitutional  status  is,  and  what  the  political  and  civil 
rights  of  their  inhabitants  are. 

The  question  of  sovereignty  is  discussed  in  an  interesting  manner 
in  the  first  sixty  pages.  The  author  states  the  belief  of  the  States 
Rights  school  that  the  Constitution  "was  the  creation  in  1789  of  the 
several  States  acting  as  individual  and  sovereign  political  entities." 
He  then  gives  the  various  theories  and  explanations,  not  always  con- 
sistent with  the  facts,  by  which  it  is  sought  to  disprove  the  correctness 
of  this  view,  or  to  escape  iis  logical  consequences.  The  author  points 
out  that  these  theories  and  explanations  are  all  at  fault  in  that  they 
assume  that  the  people  of  the  convention  period  were  logically  con- 
sistent— whereas  he  believes  that  such  was  not  the  case  ;  that  there 
was  genuine  confusion  in  their  minds  as  to  the  possibility  of  two  co- 
existent sovereignties  in  the  same  field  of  operations.  He  considers  it 
most  fortunate  that  the  constitution  was  not  more  explicit  than  it  is 
on  this  subject,  for  if  the  people  in  1788-9  had  been  called  upon  to 
choose  squarely  between  national  sovereignty  and  state  sovereignty, 
they  would  have  chosen  the  latter,  and  the  constitution  would  have 
failed  of  adoption.  In  other  words,  "though  the  people  intended  to 
create,  and  thought  they  had  creited,  a  National  State,  they  also 
believed  that  they  were  not  sacrificing  the  sovereignty  of  their  several 
commonwealths." 
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Then  follows  a  chapter  on  "The  Development  of  National  Sov- 
ereignty "  in  which  is  traced  the  process  by  which,  under  the  lead  of 
the  Supreme  Court,  the  fact  of  national  sovereignty  was  made  more 
and  more  evident,  until  it  came  to  be  accepted  by  the  people,  cer- 
tainly at  the  North,  as  the  only  true  sovereignty. 

The  next  one  hundred  and  thirty  pages  are  taken  up  with  a  dis- 
cussion of  the  relations  of  Nation  and  State  to  each  other,  under  the 
heads  of  "  Secession,  Coercion,  Reconstruction,"  "Federal  control 
of  State  governments,"  "Federal  and  State  Autonomy,""  Coercion 
of  State  Action"  and  "Federal  Supervision  of  State  duties."  On 
these  subjects,  generally  accepted  views  are  advanced.  In  setting 
forth  the  competence  of  the  United  States  "  to  meet  every  form  of 
resistance  to  its  authority,"  he  notes  the  one  particular  in  which  the 
general  government  appears  before  the  world  to  be  strangely  impotent. 
This  is  "its  inability  either  itself  to  furnish,  or  to  compel  the  Slates 
to  furnish,  legal  redress  to  resident  aliens  for  injury  to  life  or  prop- 
erty suffered  at  the  hands  of  American  citizens."  This  defect  he 
believes  to  be  a  statutory  rather  than  a  constitutional  one. 

Against  the  advanced  view  of  the  sovereign  powers  of  the  United 
States  so  prevalent  since  the  Spanish-American  war,  he  enters  a  vig- 
orous protest.  "Most  dangerous,  '  he  says,  "of  all  the  views  that 
have  been  advanced  to  magnify  the  power  of  the  United  States  is  that 
which  ascribes  to  it  so  called  'inherent  sovereignty  rights' — rights, 
that  is,  not  implied  in  the  grant  of  any  of  its  express  powers,  but  flow- 
ing from  the  fact  of  its  sovereignty."  After  quoting  from  prominent 
public  men  who  hold  this  view,  he  says,  "There  can  be  no  question 
as  to  the  constitutional  unsoundness  as  well  as  the  revolutionary  char- 
acter of  the  theory  advanced  in  the  foregoing  quotations." 

The  author's  discussion  of  the  constitutional  status  of  our  new 
Possessions,  and  the  citizenship  and  political  and  civil  rights  of  their 
inhabitants,  is  timely  and  valuable.  He  considers  at  some  length  the 
Supreme  Court's  decisions  in  the  "Insular  Cases,"  and  carefully  ana- 
lyzes the  singularly  inharmonious  opinions  of  the  Judges. 

A  useful  chapter  is  the  one  on  "The  Political  Status  of  Indians." 

The  book  is  one  of  the  best  short  presentations  of  fundamental 
constitutional  principles  that  we  have. 

A  Treatise  on  the  Incorporation  and  Organization  of  Corpora- 
tions. Thomas  G.  Frost.  Little,  Brown  &  Co.,  Boston,  1905. 
xliv,  622. 

The  author  of  this  treatise  in  a  work  of  less  than  700  pages  at- 
tempts to  give  a  synopsis  of  the  laws  of  all  the  states  of  the  United 
States  and  its  territories  as  well  as  these  of  Canada.  He  also  includes 
precedents  for  all  these  states,  and  a  text  of  210  pages  which  gives  a 
summary  of  the  points  which  should  be  considered  in  forming  a  cor- 
poration. In  his  preface  he  rather  naively  confesses  that  "  one  of  the 
greatest  difficulties  met  with  in  the  preparation  of  the  volume  here 
presented,  has  been  to  successfully  condense  the  subject  matter  thereof 
without  eliminating  any  matter  of  real  importance."  We  should  say 
that  the  author  has  attempted  the  impossible,  and  that  if  the  work  is 
to  be  judged  by  this  standard  it  must  fail  because  many  "matters  of 
real  importance"  have  had  to  be  omitted.     The  hopelessness  of  the 


334  COLUMBIA  LAW  REVIEW. 

task  set  by  the  author  for  himself  may  be  appreciated  by  a  consider- 
ation of  the  fact  that  there  are  works  as  large  as  this  devoted  to  but 
one  state. 

However,  if  we  get  away  from  this  false  standard  it  must  be  con- 
fessed that  the  work  has  many  excellent  features.  As  a  work  for  hasty 
reference  to  answer  many  of  the  preliminary  questions  arising  in  de- 
termining the  state  in  which  to  incorporate  it  will  be  of  great  assist- 
ance. The  first  or  main  part  of  the  work  contains  many  useful  sug- 
gestions relative  to  questions  connected  with  incorporating  companies 
and  has  many  good  features.  Chapter  IV.,  relating  to  the  issuance 
and  payment  for  capital  stock  is  especially  good.  This  chapter  is 
largely  devoted  to  a  discussion  of  the  trust-fund  doctrine  and  a  state- 
ment of  the  development  of  the  law  since  that  doctrine  has  been  gen- 
erally overthrown.  The  chief  defect  of  the  discussion  is  that  princi- 
ples are  stated  with  somewhat  more  definiteness  than  has  yet  been 
actually  attained  by  the  law  save  in  a  few  states  and  that  somewhat 
too  broad  generalizations  are  made.  However,  the  author's  views  are 
well  and  forcibly  expressed  both  from  a  legal  and  business  standpoint, 
and  he  has  not  made  the  error  so  often  made  by  the  courts  in  the  past 
of  overlooking  the  practical  requirements  of  the  business  world  in  deal- 
ing with  the  difficult  question  of  how  stock  is  to  be  paid  for. 

The  publisher  could  have  added  to  the  value  of  the  second  part  of 
the  work  devoted  to  a '"  Synopsis-Digest  of  Incorporation  Acts,"  by 
printing  the  name  of  the  particular  state  the  laws  of  which  were  digested 
on  a  given  page  on  the  top  of  that  page.  The  value  of  this  part  of  the 
work  depends  almost  entirely  on  its  strict  accuracy,  and  unfortunately 
in  this  connection  there  is  considerable  room  for  improvement.  For 
example,  the  explanation  of  the  arrangement  of  the  corporation  laws 
of  New  York  (p.  337)  is  poor  ;  the  statement  (p.  ^^t,)  that  there  is 
no  provision  against  holding  stockholder's  meetings  outside  of  the  state 
overlooks  the  implication  contained  in  Sec.  28  of  the  Stock  Corpora- 
tion Law  ;  the  statement  (p.  334)  that  directors'  meetings  may  be 
held  outside  of  the  state  by  incoiporating  provisions  in  the  by  laws  is 
open  to  doubt  ;  the  minimum  amount  of  organization  tax  (p.  333) 
is  omitted,  and  an  important  practical  omission  is  the  failure  to  state 
that  New  York  imposes  an  inheritance  tax  upon  stock  in  New  York 
corporations  owned  by  non-residents  and  held  outside  of  the  state. 

The  third  part  of  the  work  contains  an  assortment  of  forms  of 
more  or  less  value,  the  length  of  several  of  which  might  be  shortened 
to  their  considerable  improvement. 

Outlines  of  the  Law  of  Bailments  and  Carriers.  By  Edwin 
C.  Goddard,  Chicago.     Callaghan  and  Company,   1904,  pp.  xiv.  250. 

Selected  Cases  on  the  Law  of  Bailments  and  Carmers  By  Edwin 
C.  Goddard,  Chicago.     Callaghan  and  Company,  1904,  pp.  xiii.  742. 

The  first  of  the  books  named  above  is  well  named.  It  is  a  mere 
outline.  As  such  it  would  doubtless  prove  helpful  to  a  student  who 
had  assimilated  the  "Selected  Cases''  during  the  year  and  felt  the 
need  of  a  digest  for  review  purposes  before  his  final  examination. 
With  the  practitioner  it  will  scarcely  supercede  the  digest.  One  fault 
which   lessens  its  usefulness  to  the  busy  lawyer  lies   in  the  fact  that 
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cases  are  cited  as  illustrating  entire  sections  of  the  text  rather  than  as 
supporting  a  single  proposition.  A  feature  which  will  commend  the 
work  to  members  of  the  bar  remote  from  the  larger  libraries  is  the  cita- 
tion of  the  so-called  Reporter  System  in  addition  to  the  several  official 
state  reports. 

The  author  has,  strange  to  say,  been  able  to  inject  into  this  out- 
line or  digest  a  certain  element  of  pleasing  style  in  spite  of  the  con- 
densation of  the  written  text  into  less  than  two  hundred  pages.  The 
terse  and  incisive  characteristics  of  the  writer's  style  are  well  shown  in 
the  section  distinguishing  between  pledge,  chattel  mortgage  and  lien. 
One  cannot  help  wishing,  however,  that  he  had  omitted  his  fifty- 
page  discussion  of  Quasi-Bailees  and  devoted  the  space  thus  gained 
to  the  amplification  of  the  principles  involved  in  the  real  subject  in 
hand.  The  chapter  open  to  the  most  serious  adverse  criticism  is 
the  one  discussing  the  post-office  department,  telegraph  and  tele- 
phone companies.      It  is  entirely  inadequate  even  for  an  outline. 

The  second  volume  is  excellent.  The  choice  of  cases  is  discrim- 
inating and  thoroughly  intelligent.  The  portion  devoted  to  cases 
on  the  law  of  carriers  is  especially  satisfactory.  Many  of  the  old 
familiar  leading  cases  are  retained,  but  the  editor  has,  with  commend- 
able independence,  selected  freely  from  the  great  body  of  recent 
cases.  Perhaps  in  no  subject  could  such  a  course  be  more  advan- 
tageous than  in  the  law  of  carriers.  Economic  principles  have  so 
influenced,  and  changing  notions  of  public  policy  so  moulded  the 
legal  conceptions  obtaining  in  the  consideration  of  public  service 
companies  and  their  relations  to  the  public,  as  to  make  the  cases 
of  a  generation  ago  obsolete  on  many  topics,  and  a  knowledge  of 
the  latest  cases  absolutely  essential. 

In  view  of  the  fact  that  we  are  living  in  the  United  States,  and 
intend  to  practice  law  here,  it  is  refreshing  to  see  a  preponderance  of 
American  cases  over  the  English  cases. 

The  National  Bank  Act  with  Amendments,  Annotated  &y 
J.  M.  Gould,     xvi,  288.      Little,  Brown  &  Company,  Boston,  1904. 

In  this  work  Mr.  Gould  according  to  the  title  page  and  preface 
undertakes  to  annotate  and  explain  the  national  bank  act  and  to  cite 
all  decisions,  both  state  and  federal,  bearing  on  it  up  to  September, 
1904.  As  a  matter  of  fact,  the  work  is  merely  what  its  title  indicates, 
and  there  is  no  explanation  beyond  the  annotations.  Sometimes  the 
annotations  fairly  explain  the  statute,  and  at  times  the  reverse  will 
probably  be  found  to  be  true.  So  the  claim  made  on  the  title  page 
can  hardly  be  regarded  as  justified.  Merely  as  an  annotated  act  the 
work,  like  previous  similar  productions  by  Mr.  Gould,  will  probably 
be  found  to  be  of  considerable  practical  value,  but  only  extended  use 
can  show  whether  the  decisions  are  referred  to  as  fully  as  is  claimed. 
There  are  only  182  pages  of  text,  but  the  appendices  giving  the  rules 
of  the  American  Banking  Association  and  of  the  New  York,  Boston 
and  Chicago  Clearing  Houses,  together  with  the  indices  increase  the 
size  of  the  book  by  some  106  pages  more.  The  work  will  undoubt- 
edly prove  a  helpful  working  tool,  but  nothing  more  can  be  claimed 
for  it,   and  probably  nothing  more  was  intended  by  its  author. 
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Cases  on  Restraint  of  Infringement  of  Incorporeal  Rights.  A 
Collection  of  Cases  with  Notes.  By  Wm.  Draper  Lewis,  Ph.  D., 
Dean  of  the  Law  Department  of  the  University  of  Pennsylvania. 
Philadelphia.      International  Printing  Co.      1904.      pp.  xv.,  405. 

The  reviewer  confesses  to  a  prejudice  in  favor  of  Professor  Lewis, 
based  upon  an  acquaintance  with  his  various  articles  within  the  realm 
of  Torts.  A  reading  of  the  present  publication  from  beginning  to 
end,  not  only  justifies  but  materially  increases  the  prejudice  in  behalf 
of  the  editor.  A  case-book  may  be  prepared  in  three  ways:  it  may 
consist  simply  and  solely  of  a  collection  of  cases  arranged  in  such 
manner  as  to  develop  or  to  illustrate  the  law,  without  notes  or  annota- 
tion of  any  kind.  This  is  the  plan  generally  followed  by  Professor 
Keener  in  the  preparation  of  his  well  known  collections.  In  the  sec- 
ond place,  the  case-book  may  consist  of  carefully  chosen  cases  with 
elaborate,  painstaking,  exhaustive,  not  to  say  exhausting,  citation  of 
cases  (without  statement  of  facts)  in  the  various  foot-notes.  This  is 
the  method  followed  by  Professor  Ames  in  the  majority  of  his  case- 
books. The  objection  to  this  over-elaboration  of  citation  is,  that  the 
student  is  so  bewildered  by  the  wealth  of  cases  cited  as  not  to  know 
what  case  to  examine  or  what  not  to  neglect,  for  he  cannot  read  all. 
He  cannot  see  the  forest  for  the  trees,  to  use  a  German  proverb. 
Without  this  examination  he  does  not,  and  indeed  cannot,  well  know 
what  the  cited  case  really  is  and  what  it  stands  for. 

The  case  without  editorial  citation  or  comment  lends  itself  admir- 
ably to  class-room  discussion;  but  gives  no  real  or  adequate  idea  of 
the  law  in  general,  other  than  in  the  particular  jurisdictions  from 
which  the  various  cases  are  drawn. 

A  third  method  consists  in  the  no  less  careful  selection  of  cases, 
but  in  a  combination  of  the  previous  methods  of  annotation.  Instead 
of  no  citations,  many  are  given;  instead  of  a  mere  citation  of  cases 
without  facts,  a  short  statement  of  the  facts  of  eich  case  with  the  hold- 
ing of  the  court  is  furnished.  In  this  way  the  student  not  only  mas- 
ters the  text,  but  a  careful  reading  of  the  notes  gives  him  a  broad  and 
concrete  survey  of  the  particular  field  of  the  law  covered  by  the  prin- 
cipal cases.  Professor  Lewis  has,  it  would  seem,  chosen  this  golden 
mean,  and  stands  midway  between  the  Masters  of  Case  Law. 

The  subject-matter  of  Professor  Lewis'  book  is  as  interesting  as  it 
is  important,  and  there  is  no  other  book  covering  or  attempting  to 
cover  its  field.  "The  present  collection,"  he  informs  us  in  his  pre- 
face, "  is  the  result  of  an  effort  to  supply  this  need.  The  term  incor- 
poreal right  includes  only  those  rights  not  exercised  in  a  definite  piece 
of  real  or  personal  property." 

The  method  of  selection  and  annotation,  so  happily  followed  by 
Professor  Lewis,  is  stated  in  his  own  words  in  the  following  weighty 
paragraph. 

"The  arrangement  of  the  cases  and  notes  needs  a  word  of  explanation. 
I  believe  that  the  way  to  study  law  is  to  follow  from  the  original  sources  the 
development  of  leading  principles.  Under  any  topic  the  earliest  case,  or 
the  earliest  case  having  any  real  effect  in  the  development  of  the  law,  is 
printed  first.  The  notes  to  this  case  contain  examples  of  cases  in  which 
the  principle  enunciated  in  the  first  case  has  been  applied.  Whenever  the 
facts  of  the  case  in  the  notes  differ  in  any  degree  from  the  facts  of  the  case 
printed  in  full,  or  the  leading  case,  the  facts  of  the  case  cited  are  stated,  so 
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that  the  student  may  apply  the  application  of  the  principal.  The  earliest 
case  which  really  modifies  the  principle  of  the  first  case,  or  which  deals  with 
a  different  phase  of  the  topic  under  discussion,  is  printed  as  the  second 
case,  the  notes  to  this  case  being  treated  in  the  same  way  as  the  notes  to 
the  first  case.  The  next  modification  or  development  of  the  law  is  treated 
in  the  third  case,  and  so  on.  Wherever  there  exists  a  conflict  in  the  present 
law  on  a  matter  of  importance,  while  the  first  case  discussing  the  subject 
appears  in  its  proper  chronological  place,  the  latest  judicial  contribution  to 
the  argument  is  printed  at  the  end  of  the  topic.  The  result  of  this  ar- 
rangement is  that  the  student  in  studying  a  subject  goes  through  as  nearly 
as  may  be  the  same  process  of  mental  development  as  the  law  itself  has 
undergone.  Though  I  am  aware  of  the  many  shortcomings  of  the  present 
collection,  I  am  a  firm  believer  in  the  'theory'  on  which  the  collection  has 
been  constructed." 

Leaving  matters  of  method  and  form,  the  book  consists  of  five 
chapters,  dealing  with  the  jurisdiction  of  equity  over  the  following 
subjects:  Infringement  of  patent  right  ;  Infringement  of  literary  and 
artistic  property,  including  common  law  property  in  books,  letters, 
plays,  lectures,  news,  statutory  copyright  and  playright ;  Infringement 
of  property  in  business  reputation  in  matters  of  trade  marks,  trade 
names,  unfair  trade  competition;  Infringement  in  property  in  contracts, 
and  the  right  to  contract  as  affected  by  strikes,  boycotts  and  unfair 
competition  ;  and  lastly  the  infringement  of  personal  rights  by  libel, 
invasion  of  privacy  and  the  invasion  of  personal  liberty. 

In  two  appendices,  the  well  known  case  of  the  Emperor  of  Austria 
v.  Day  appears,  and  in  the  second  appendix,  the  English  cases  in 
restraint  of  libel  under  the  Judicature  Act  are  given  in  brief  but  suffi- 
cient detail. 

Two  separate  indices  of  cases  reported  and  cases  cited  in  the  notes 
place  the  little  book  of  four  hundred  odd  pages  at  the  immediate  ser- 
vice ot  the  setious-minded  student. 

The  above  paragraph  sufficiently  indicates  the  scope  of  the  work. 
An  examination  of  the  text  shows  that  Professor  Lewis  has  indeed 
selected  either  the  earliest  or  the  earliest  important  cases  in  his  various 
titles  and  sub- titles.  To  the  several  chapters  and  sections  he  has  pre- 
fixed an  editorial  note  of  real  value.  For  example  :  The  cases  on  the 
infringement  of  patent  right  are  preceded  by  a  four  page  note  (pp.  i- 
4)  on  patents,  in  which  the  English  and  American  law  is  briefly  out- 
lined, together  with  appropriate  excerpts  from  the  statutes.  In  the 
same  way,  the  section  dealing  with  statutory  copyright  and  playright 
is  introduced  by  a  ten  page  note  (pp.  87-96)  on  English  and  American 
statutes.  A  snorter  note  (pp.  199-200)  deals  with  trade  mark  legis- 
lation. 

It  is  not  too  much  to  say  that  the  numerous  and  at  times  elaborate 
footnotes  are  of  infinitely  greater  value  than  the  editorial  introductions. 
By  way  of  illustration  a  few  of  these  are  specially  indicated  :  Note  on 
assignment  of  good  will  of  business  (pp.  1 15-117)  ;  trade  marks  pro- 
tected by  injunction  (pp.  1 19-121)  ;  boycott  and  civil  liability  there- 
for (pp.  245-247,  248-250,  252-253);  "picketing,"  including  the 
editor's  views  on  motive  affecting  civil  liability  (pp.  273-276)  ;  and 
the  note  on  restraining  issue  of  circulars  (pp.  335-336). 

In  regard  to  the  section  on  privacy  (pp.  337-362)  and  the  various 
notes  appended  to  the  cases,  the  reviewer  has  always  thought  that  a 
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distinction  might  be  drawn  between  the  surrender  of  privacy  for  a 
public  and  for  a  commercial  purpose.  That  is,  that  a  public  character 
loses  his  right  to  privacy  so  far  as  public  curiosity  is  concerned  but 
that  a  surrender  of  this  to  the  public  in  general  does  not  necessarily 
mean  a  surrender  to  a  particular  member  of  the  public  for  a  private  or 
commercial  purpose  of  this  particular  member.  For  example  :  A 
president  of  the  United  States,  a  distinguished  general,  statesman, 
lawyer,  author,  actor  or  actress,  may  very  well  be  photographed  and 
exhibited  to  an  interested  public  ;  but  that  the  protrait  of  such  a 
person  need  not  advertise  a  cigar  or  brand  of  whiskey.  If  the  manu- 
facturer wishes  to  advertise  his  wares  by  such  means  he  subserves  a 
private  or  commercial,  not  a  public  purpose ;  and  if  he  wants  more 
than  his  natural  or  public  right,  let  him  acquire  it  by  contract  as  in 
the  case  of  added  or  additional  water-rights.  The  action  of  the  New 
York  Legislature  by  act  of  April  6,  1903,  chapt.  132,  sec.  2  (quoted 
in  note  p.  359)  seems  to  be  founded  in  this  distinction  and  is  sound 
in  theory,  as  it  is  certainly  wise  and  adequate  in  practice. 

The  work  as  a  whole  is  excellent  in  substance,  and  the  large  print 
is  a  pleasure  to  the  eye.  There  are  a  few  misprints,  which  undoubtedly 
will  be  corrected  in  subsequent  editions.  For  example  :  "Devins" 
on  page  69  should  be  "  Devens ";  "it"  should  be  "is"  in  the 
second  line  of  the  Lord  Chancellor's  decision  on  page  ioo  ;  on  page 
in,  the  compositor  put  an  extr,a  "  t  "  to  his  "attachmentt";  and  on 
page  117,  "  Christie's  Minstrels  "  broke  through  the  parentheses. 

These  slight  imperfections  are  not  mentioned  by  way  of  criticism, 
but  merely  to  enable  the  editor  to  make  a  well-nigh  perfect  book 
really  perfect. 

By  way  of  final  suggestion,  an  index  to  the  collection  would  not  be 
out  of  place. 
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DO  WE  NEED  A  PHILOSOPHY  OF  LAW? 

Nothing  in  the  history  of  our  common  law  is  more  strik- 
ing than  its  tenacity  in  holding  ground.  Like  our  English 
speech,  there  seems  to  be  something  about  it  that  com- 
mends it  to  men  of  diverse  lands  and  races,  and  where  it 
once  goes,  it  stays.  From  the  beginning,  it  has  been  in 
competition,  if  not  in  conflict,  with  other  systems,  and  it 
has  steadily  gained  ground.  On  its  own  soil,  it  had  to 
meet  and  resist  the  canon  law  in  the  twelfth  century,  the 
Roman  law  at  the  Renaissance,  the  powers  of  the  crown 
exerted  against  its  fundamental  doctrine  of  the  supremacy 
of  law  in  the  sixteenth  and  seventeenth  centuries,  the  influx 
of  foreign  law  through  the  law  merchant  in  the  eighteenth 
century,  the  legislative  reform-movement  in  England  and 
America  in  the  nineteenth  century,  and  in  America,  at  the 
same  time,  a  temporary  but  formidable  agitation  for 
French  law,  influenced  by  the  spread  of  the  Code  Napoleon 
and  the  success  of  the  Louisiana  Civil  Code.  Not  only 
has  the  common  law  as  a  system  successfully  resisted  all 
attempts  to  bring  in  some  other  law  in  its  place,  but  in 
those  parts  of  our  system  where  alien  and  more  flexible 
methods  have  existed  or  have  arisen,  in  contravention  of 
the  fundamental  theory  of  the  common  law  that  litigation 
is  contentious,  and  wherever  arbitrary  discretion  has  ob- 
tained a  serious  foothold,  the  common  law  ultimately  has 
prevailed.  Probate,  administration,  and  divorce  have  been 
absorbed  into  our  American  common  law.1     Case-law  and 

1  Crump  v.  Morgan  (N.  C.  1843)  3  Ired.  Eq.  91;  Le  Barron  v.  Le  Bar- 
ion  (1862)  35  Vt.  365. 
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precedent  have  turned  admiralty  into  a  common  law 
mould.  Equity  and  equity  procedure  have  been  legalized. 
Precedent  and  case-law  in  the  one,  and  the  doctrine  of  con- 
tentious procedure  in  the  other,  have  effectually  made 
them  over  to  the  common-law  model.  Evidence  in  equity 
is  now  governed  by  rules  framed  to  regulate  the  admission 
of  evidence  before  juries;  common  law  executions  are  is- 
sued on  decrees  for  the  payment  of  money,  though  courts 
admit  that  contempt  proceedings  might  sometimes  be 
proper;1  exemption  laws,  effective  against  executions,  are 
defying  equitable  principles  as  to  trusts  and  trust  funds  ;2 
and  more  than  one  equitable  doctrine  has  become  so  legal- 
ized as  to  run  counter  on  occasion  to  the  justice  and  equity 
which  were  its  original  foundation.3  So  far  has  this  gone, 
that  an  acute  observer  has  laid  it  down  as  a  principle  of 
legal  science  that  the  judicial  administration  of  justice  is 
intrinsically  contentious.4 

On  what  we  may  fairly  term  foreign  soil,  the  common 
law  has  been  no  less  aggressive  and  tenacious.  Louisiana 
alone,  of  the  states  carved  from  the  Louisiana  purchase, 
preserves  the  French  law.  In  Texas,  only  a  few  anomalies 
in  procedure  serve  to  remind  us  that  another  system  once 
prevailed  in  that  domain.  Only  historians  know  that  the 
Custom  of  Paris  once  governed  in  Michigan  and  Wisconsin. 
And  in  Louisiana,  not  only  is  the  criminal  law  wholly  Eng- 
lish, but  the  fundamental  common-law  doctrines, 
supremacy  of  law,  case-law,  and  contentious  procedure, 
are  likely  to  make  the  legal  system  of  that  state  a  common- 
law  system  in  all  but  its  terminology.  In  Quebec,  like- 
wise, there  are  many  significant  signs  of  common-law  in- 
fluence. The  Roman  Dutch  law  of  South  Africa  is 
adopting  English  conceptions.5  Finally,  even  Scotland, 
which  received  the  Roman  law  in  the  sixteenth  century,  is 
becoming  a  common-law  country.  Except  as  it  lingers  in 
their  legal  vocabulary,  the  Scotch  have  almost  abandoned 
Roman  law  in  all  their  courts.6     From  these   examples,  it 

1  Stuart  v.  Burcham  (1901)  62  Neb.  84. 
3  Green  v.  Simon  (1897)  17  Ind.  App.  360. 

s  Willson  v.  Louisville  Trust  Co.  (1898)  102  Ky.  522;  Foster  v.  Reeves 
[1892]  2  Q.B.  255. 

*  S  almond,  Jurisprudence,  sec.  30.         5  20  Law  Quarterly  Rev.  349. 
6  Professor  Dove  Wilson  in  16  Juridical  Rev.  68. 
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is  easy  to  see  what  will  be  the  fate  of  the  existing  system 
in  Porto  Rico  and  the  Philippines.  Whether  it  is  the 
innate  excellence  of  our  legal  system  or  the  innate  cock- 
sureness  of  the  people  that  live  under  it,  so  that,  even  as 
Mr.  Podsnap  talked  to  the  Frenchman  as  if  he  were  a  deaf 
child,  we  assume  that  our  common-law  notions  are  part  of 
the  legal  order  of  nature,  and  are  innocently  unable  to 
understand  that  any  reasonable  being  can  harbor  concep- 
tions that  run  counter  to  them,1  the  Anglo-Saxon  refuses 
to  be  ruled  by  any  other  law.  Maine's  supposition  that  the 
newer  states  of  the  union  would  take  the  Louisiana  code 
for  the  substratum  of  their  law,  and  his  prophecy  that 
Roman  law  would  become  the  lingua  franca  of  universal 
jurisprudence,2  have  proved  wide  of  the  mark. 

An  achievement  strictly  in  line  with  the  history  of  the 
common  law  is  the  intrenchment  of  its  doctrines  in  our 
constitutions,  state  and  federal,  culminating  in  the  Four- 
teenth Amendment,  so  that  its  fundamental  and  distinctive 
dogmas  are  beyond  the  reach  of  ordinary  state-action,  and 
are  to  be  dislodged  in  many  cases  only  by  amendment  of 
the  federal  constitution  itself.  This  was  not  achieved 
without  a  struggle.  Jefferson,  in  1815,  denounced  the 
common-law  doctrine  of  supremacy  of  law,  when 
applied  by  courts  in  holding  legislative  acts  unconsti- 
tutional, as  a  theft  of  jurisdiction.  Virginia,  Kentucky, 
Pennsylvania,  Georgia  and  Wisconsin  successively  de- 
nounced it.  A  strong  opinion  to  the  contrary  was  pro- 
nounced by  an  able  judge.3  As  late  as  1833,  it  was  seriously 
proposed  that  the  federal  constitution  be  amended  to  pro- 
vide a  special  tribunal  for  the  determination  of  questions 
as  to  the  authority  of  Congress  and  of  the  several  states 
under  the  constitution.4  But  despite  opposition,  which  at 
the  time  of  the  federal  enforcement  of  the  constitutional 
provision  as  to  fugitive  slaves  became  extremely  bitter,  the 
common-law  principle  has  become  firmly  rooted  in  our 
polity.     No   state   has  departed   from    it,  and  one  of   the 

1  Cutting's  Case,  Snow,  Cases  on  International  Law  172. 

2  Village  Communities,  330  (written  1856). 

*  Eakin  v.  Raub  (Pa.  1825)  12  S.  &  R.  330. 

4  An  excellent  account  of  this  agitation  may  be  found  in  an  address 
by  Judge  Lurton,  Proc.  Bar  Assn.  Tenn.  1903,  p.  125. 
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states  which  formerly  agitated  for  referring  constitutional 
questions  to  a  special,  non-judicial  tribunal,  has  since 
adopted  a  constitution  in  which  the  courts  are  expressly 
directed  to  declare  the  invalidity  of  unconstitutional  legis- 
lation.1 In  addition  to  this  far-reaching  principle,  which 
fixes  the  common-law  doctrine  of  supremacy  of  law  in  our 
institutions,  the  common-law  dogmas  of  inviolability  of  per- 
son and  property,  of  the  local  character  of  criminal  juris- 
diction, of  due  process  of  law, — a  phrase  as  old  at  least  as 
the  reign  of  Edward  III,2 — that  private  property  can  not 
be  taken  for  private  use,  nor  for  public  use  without  due 
compensation, — a  doctrine  as  old  as  Magna  Carta,3— that 
no  one  shall  be  compelled  in  any  criminal  prosecution  to  be 
a  witness  against  himself,  and  of  the  right  of  trial  by  jury, 
with  all  that  was  meant  thereby  at  common  law, — all  these 
dogmas  are  protected  in  state  and  federal  constitutions  so 
as  to  be  substantially  beyond  the  reach  of  legislation.  If 
Coke  were  to  come  among  us,  he  might  miss  the  law  of 
real  property  which  he  knew  so  minutely.  Our  law  of  con- 
tracts and  our  mercantile  and  corporation  law  would  doubt- 
less be  unfamiliar.  But  he  would  be  thoroughly  at  home 
in  our  constitutional  law.  There  he  would  see  the  devel- 
opment and  the  fruition  of  his  Second  Institute.  All  that 
might  surprise  him  would  be  that  so  much  had  been  taken 
from  and  made  of  his  labors  with  so  little  recognition  of 
the  source. 

Superficially,  then,  the  triumph  of  the  common  law 
seems  assured.  Nevertheless,  jurists  are  by  no  means  cer- 
tain that  this  is  so.  The  most  obvious  danger,  and  the 
one  most  frequently  adverted  to,  is  legislation.  Thus, 
Professor  Maitland  says  that  with  some  hundred  legis- 
latures busy  at  law-making  in  the  various  common-law 
jurisdictions,  "  the  unity  of  law  is  precarious,"  and  that 
with  unity  much  that  is  precious  must  disappear.4  Like- 
wise Brunner,  writing,  however,  at  a  time  when  codes  were 
more  imminent  than  they  are  now,  states  that  "  the  period 
of  the  uncontested  supremacy  of  the  common  law  appears 

1  See  Judge  Lurton's  Address,  1.  c.  page  117. 

2  37  Edw.  3,  Cap.  8;  2  Inst.  50. 

3  Magna  Carta,  Cap.  19,  21. 

4  English  Law  and  the  Renaissance,  33. 
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to  be  now  passing  away."1  I  cannot  think,  however,  there 
is  any  real  cause  for  apprehension  from  this  quarter.  I 
come  to  such  a  conclusion  for  two  reasons.  In  the  first 
place,  there  is  little  in  legislation  that  is  original.  Legis- 
latures imitate  one  another.  One  mav  number  on  his 
fingers  the  landmarks  of  legislation  in  common-law  juris- 
dictions, and  copies  or  adaptations  of  them  have  gone 
round  the  world.  Secondly,  everything  indicates  that  codi- 
fication, as  such,  is  still  far  remote.  The  gradual  codifica- 
tion now  in  progress  is  but  a  legislative  restatement  of 
particular  departments  of  the  common  law.  It  promotes 
unity.  It  does  not  affect  the  system  itself. — its  basic  dog- 
mas and  tenets,— in  the  least.  Each  statute  is  but  a  fresh 
starting-point  for  a  new  body  of  case-law.  Moreover,  gen- 
eral codification,  when  it  comes,  is  almost  certain,  unless  an 
entire  change  of  feeling  intervenes,  to  be  a  restatement  of 
the  common  law  in  improved  form,  pruned  of  archaisms 
and  antinomies,  to  be  construed  according  to  common-law 
principles,  and  in  due  time  overlaid  bv  a  new  growth  of 
adjudicated  cases.  The  failure  of  the  New  York  Draft 
Codes  to  meet  the  requirements  of  good  code-making  has 
set  back  codification  so  thoroughlv,  that  none  of  us  are 
likelv  to  see  a  codified  common  law.  Nor  are  radical 
legislative  innovations  possible  in  America.  For  instance: 
the  federal  bankruptcy  act  goes  a  long  way  in  mixing  up 
legal,  equitable,  administrative  and  criminal  jurisdiction. 
But  the  most  serious  innovation,  and  the  only  one  of  special 
significance,  is  thwarted  by  the  intrenchment  of  the  com- 
mon law  in  the  federal  constitution.  The  act  provides  that 
the  bankruptcy  court  may  punish  bankrupts,  trustees,  and 
other  parties  for  violations  thereof.2  If  this  was  meant, 
however,  to  give  summary  powers  to  the  court,  it  failed  to 
reckon  with  the  Filth  Amendment  to  the  federal  constitu- 
tion, which  requires  an  indictment  or  presentment  of  a 
grand  jury  as  an  indispensable  preliminary  to  prosecutions 
in  any  federal  court.3  If  legislation,  therefore,  were  all 
that  was  to  be  feared,  I  should  feel  confident  that  the  com- 
mon law  was  with  us  to  stay. 

Sources  of  ihe  Law  of  England  (Hastie's  Translation]  176. 
1  Bankruptcy  Act  of  1898,  sec.  2  (4). 

3Mackin  v.  U.  S.  (1886)  117  U.  S.  348:  Ex  parte   Wilson  (1885)  114 
U.  S.  417 
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To  my  mind,  the  real  danger  to  the  common  law  is  in 
another  quarter.  Hitherto  the  people  have  been  with  it. 
When  Henry  II  put  bounds  to  the  jurisdiction  of  the 
Church,  when  the  barons  with  drawn  swords  exclaimed 
"  nolumus  leges  Anglice  mutare"  when  the  commons  peti- 
tioned against  the  court  of  chancery,  when  Coke  for  the 
judges  of  England  told  James  I  that  he  ruled  sub  Deo  it  lege, 
when  the  Continental  Congress  resolved  that  the  several 
colonies  were  entitled  to  the  common  law  of  England,  the 
common-law  side  was  the  national  and  the  popular  side. 
But  to-day  the  popular  side  is  not  that  of  the  indi- 
vidual, but  that  of  society.  To-day,  for  the  first  time, 
the  common  law  finds  itself  arrayed  against  the 
people  ;  for  the  first  time,  instead  of  securing  for  them  what 
they  most  prize,  they  know  it  chiefly  as  something  that  con- 
tinually stands  between  them  and  what  they  desire.  It 
cannot  be  denied  that  there  is  a  growing  popular  dissatisfac- 
tion with  our  legal  system.  There  is  a  feeling  that  it  pre- 
vents everything  and  does  nothing.  Commissions  and 
boards,  with  summary  administrative  and  inquisitorial 
powers  are  called  for,  and  courts  are  distrusted.  Partly,  of 
course,  this  is  due  to  impatience  of  thorough  search  for  the 
truth,  exact  ascertainment  of  the  facts,  and  strict  justice. 
When  everybody  may  learn  all  the  facts  in  ten  minutes 
from  the  morning  paper,  why  should  it  take  six  months  to 
reach  a  fragment  of  them?  But  in  large  part  this  dissatis- 
faction has  a  real  basis,  and  is  well  founded.  No  amount  of 
admiration  for  our  traditional  system  should  blind  us  to 
the  obvious  fact  that  it  exhibits  too  great  a  respect  for  the 
individual,  and  for  the  intrenched  position  in  which  our  legal 
and  political  history  has  put  him,  and  too  little  respect  for 
the  needs  of  society,  when  they  come  in  conflict  with  the 
individual,  to  be  in  touch  with  the  present  age.  A  glance 
at  one  of  the  digests  will  show  us  where  the  courts  find 
themselves  to-day.  Take  the  one  subheading  under  consti- 
tutional law,  "  interference  with  the  right  of  free  contract,'' 
and  notice  the  decisions.  Three  of  them  hold  eight-hour 
laws  unconstitutional  ;J  two  more  hold  statutes  limiting  the 

1  Ex  parte  Kubach  (1890)  85  Cal.  274;  Low  v.  Rees  Ptg.  Co. 
(1894)  41  Neb.  127  ;  In  re  Eight  Hour  Law  (1895)  21  Col.  29. 
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hours  of  labor  unconstitutional;1  lour  deny  effect  to 
statutes  fixing  the  periods  at  which  certain  classes  of  laborers 
shall  receive  their  wages  ;2  another  passes  adversely  on  a 
statute  prohibiting  the  practice  of  fines  in  cotton  mills  ;3 
another  deals  in  the  same  way  with  a  statute  prohibiting 
corporations  from  deducting  from  the  wages  of  employes 
to  establish  hospital  and  relief  funds;4  three  overturn  acts 
regulating  the  measuring  of  coal  for  the  purpose  of  fixing 
the  compensation  of  miners;5  two  hold  void  statutes  de- 
signed to  prevent  the  payment  of  employes  in  store 
orders;8  another  passes  adversely  on  an  act  requiring 
laborers  on  public  contracts  to  be  paid  the  prevailing  rate 
of  wages;7  another  denies  effect  to  an  act  requiring  rail- 
way corporations  to  furnish  discharged  employes  a  state- 
ment of  the  causes  of  their  removal,8  while  another  decides 
it  unconstitutional  to  prevent  employers  from  prohibiting 
their  employes  from  joining  unions  or  bringing  pressure 
upon  them  to  withdraw  from  unions  to  which  they  be- 
long.9 I  do  not  criticize  these  decisions.  As  the  law 
stands,  I  do  not  doubt  they  were  rightly  determined. 
But  they  serve  to  show  that  the  right  of  the  individual  to 
contract  as  he  pleases  is  upheld  by  our  legal  system  at  the 
expense  of  the  right  of  society  to  stand  between  our  labor- 
ing population  and  oppression.  This  right  of  the  individual 
and  this  exaggerated  respect  for  his  right  are  common-law 
doctrines.  And  this  means  that  a  struggle  is  in  progress 
between  society  and  the  common  law  ;  for  the  judicial  power 
over  unconstitutional  legislation  is  in  the  right  line  of  com- 
mon law  ideas.     It  is  a  plain  consequence  of  the  doctrine  of 

1  Fiske  v.  People  (1900)  188  111.  206;  Cleveland  v.  Clements  Bros. 
Const.  Co.  (1902)  67  Ohio  St.  197. 

2  Godcharles  v.  Wigeman  (1886)  113  Pa.  St.  431  ;  Frober  v.  People 
(1892)  141  111.  171  ;  Leep  v.  St.  Louis  I.  M.  &  S.  R.  Co.  (1894)  58  Ark.  407  ; 
Republic  Iron  &  Steel  Co.  v.  State  (Ind.  1903)  66  N.  E.  Rep.  1005. 

3  Com.  v.  Perry  ( 1 89 1 )  155  Mass.  117. 

4  Kelly ville  Coal  Co.  v.  Harrier  (1904)  207  111.  624. 

5  Millett  v.  People  (1886)  117  111.  294;  In  re  House  Bill  No.  203 
(1895)  21  Col.  27  ;  In  re  Preston  (1900)  63  Ohio  St.  428. 

6  State  v.  Goodwill  (1889)  33  W.  Va.  179;  State  v.  Fire  Creek  Coal 
&  Coke  Co.  (1889)  33  W.  Va.   188. 

7  People  v.  Coler  (1901)  166  N.  Y.  1. 

8  Wallace  v.  Georgia  C.  &  N.  R.  Co.  (1894)  94  Ga.  732. 

9  State  v.  Julow  (1895)  129  Mo.  163. 
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the  supremacy  of  law,  and  has  developed  from  a  line  of 
precedents  that  run  back  to  Magna  Charta.1 

Men  have  changed  their  views  as  to  the  relative  im- 
portance of  the  individual  and  of  society  ;  but  the  common 
law  has  not.  Indeed,  the  common  law  knows  individuals 
only.  In  the  seventeenth  and  eighteenth  centuries,  when 
the  theory  of  the  state  of  nature  was  dominant,  this  feature 
of  our  legal  system  made  it  popular.  But  to-day  the 
isolated  individual  is  no  longer  taken  for  the  center  of  the 
universe.  We  see  now  that  he  is  an  abstraction,  and  has 
never  had  a  concrete  existence.3  To-day,  we  look  instead 
for  liberty  through  society.  We  no  longer  hold  that 
society  exists  entirely  for  the  sake  of  the  individual.  We 
recognize  that  society  is  in  some  wise  a  co-worker  with 
each  in  what  he  is  and  in  what  he  does,  and  that  what  he 
does  is  quite  as  much  wrought  through  him  by  society  as 
wrought  by  himself  alone.  To  parody  a  well-known  for- 
mula, we  are  not  so  much  concerned  with  the  liberty  of 
each  limited  only  by  the  like  liberties  of  all,  as  with  the 
welfare  of  each,  achieved  through  the  welfare  of  the  whole, 
whereby  a  wider  and  a  surer  liberty  is  assured  to  him. 
The  common  law,  however,  is  concerned,  not  with  social 
righteousness,  but  with  individual  rights.  It  tries  ques- 
tions of  the  highest  social  import  as  mere  private  contro- 
versies between  John  Doe  and  Richard  Roe.  And  this 
compels  a  narrow  and  one-sided  view,  as  men  look  upon 
these  questions  at  present. 

To  show  that  this  is  not  overdrawn,  let  us  turn  to  a 
classical  statement  of  the  common  law  doctrine: 

"  So  great  moreover  is  the  regard  of  the  law  for  private  property,  that 
it  will  not  authorize  the  least  violation  of  it ;  no,  not  even  for  the  general 
good  of  the  whole  community.  If  a  new  road,  for  instance,  were  to  be 
made  through  the  grounds  of  a  private  person,  it  might  perhaps  be  exten- 
sively beneficial  to  the  public,  but  the  law  permits  no  man,  or  set  of  men, 
to  do  this  without  consent  of  the  owner  of  the  land.     In  vain  it  may  be 

1  Besides  the  cases  discussed  in  Coxe,  Judicial  Power  and  Unconsti- 
tutional Legislation,  see  Anonymous  (1338)  Y.  B.  Mich.  11  Edw.  3,  No.  23  ; 
Reginald  de  Nerford's  Case  (1340)  Y.  B.  Hil.  12  Edw.  3,  No.  34.  A  recent 
writer,  indeed,  tells  us  that  "  the  constitutional  importance  of  Magna 
Charta  is  nothing  but  a  myth  invented  by  Coke  when  he  wanted  a  stick  to 
beat  Charles  I  with."  See  21  Law  Quart,  Rev.  6.  But  whatever  may  have 
been  the  case  at  first,  by  the  reign  of  Edward  I  it  had  given  rise  to  some- 
thing very  like  our  constitutional  law.  Cf.  Articla  super  Chartas  29  Edw. 
I  Cap.  2. 

2  Licy,  Philosophy  of  Right  (Hastie's  Transl.)  II,  3. 
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urged  that  the  good  of  the  individual  ought  to  yield  to  that  of  the  com- 
munity ;  for  it  would  be  dangerous  to  allow  any  private  man,  or  even  any 
public  tribunal,  to  be  the  judge  of  this  common  good,  and  to  decide 
whether  it  be  expedient  or  no.  Besides,  the  public  good  is  in  nothing 
more  essentially  interested,  than  in  the  protection  of  every  individual's 
private  rights."1 

Our  criminal  law  is  a  growing  cause  of  popular  discon- 
tent with  the  legal  system.  But  the  difficulty  here  again 
is  exaggerated  respect  for  the  individual.  Procedure,  civil 
and  criminal,  has  been  contentious  with  us  from  the  begin- 
ning. This  respect  for  the  individual  keeps  it  so.  "  Liti- 
gation is  a  game,  in  which  the  court  is  umpire.  The  rules 
are  in  the  knowledge  of  the  court  and  will  be  declared  and 
applied  by  it  as  required.  It  is  for  the  parties  to  learn  the 
rules  and  play  the  game  correctly  at  their  peril."  2  As 
Manson  has  put  it,  "  Law  is  in  the  nature  of  a  cock-fight, 
and  the  litigant  who  wishes  to  succeed  must  try  and  get  an 
advocate  who  is  a  game  bird  with  the  best  pluck  and  the 
sharpest  spurs."3  In  other  words,  the  common-law 
theory  of  litigation  is  that  of  a  fair  fist  fight,  according  to 
the  canons  of  the  manly  art,  with  a  court  to  see  fair  play 
and  prevent  interference.  Americans  have  gone  much 
further  in  developing  this  common-law  notion  than  they 
have  in  England.  We  strive  in  every  way  to  restrain  the 
trial  judge  and  to  insure  the  individual  litigants  a  fair  fight, 
unhampered  by  mere  considerations  of  justice.  To  give 
them  this  fair  play,  we  sacrifice  public  time  and  money ; 
incidentally  also, — for  if  all  men  are  equal,  their  pocket- 
books  are  not, — giving  certain  litigants  a  conspicuous 
advantage  in  reality  through  a  theoretical  equality.  This 
desire  to  leave  a  free  field  for  contention  reaches  the 
extreme  limit  of  absurdity  in  Nebraska,  in  the  eminently 
common-law  provision  in  the  constitution  that  the  right  to 
be  heard  in  the  Supreme  Court  on  error  or  appeal  shall  not 
be  denied,4   a  provision  by  virtue    of    which  a  claim  for 

1  i  Blackstone,  Comm.  139. 

2  Pollock,  Expansion  of  the  Common  Law,  32. 

3  8  Law  Quarterly  Rev.  161. 

4  Const.  Nebr.,  Art.  1,  sec.  24.  Compare  Lord  Holt  in  Ashby  v. 
White  (1704)  2  Ld.  Raym.  938:  "  My  brother  Powell,  indeed,  thinks  that 
an  action  on  the  case  is  not  maintainable  because  here  is  no  hurt  or  dam- 
age to  the  plaintiff;  but  surely  every  injury  imparts  a  damage  ;  a  damage 
is  not  merely  pecuniary  ;  an  injury  imparts  a  damage  when  a  man  is 
hindered  thereby  of  his  right." 
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28  cents,  after  three  trials,  had  to  be  passed  on  solemnly  by 
the  highest  court  of  the  state.1     The  individual,  in  short, 
gets  so  much   fair   play,  that  the  public  gets  very  little. 
There  is  nothing  more  glorious  in  our  legal  history  than 
the  judges  of  England  telling  the  king  that  he  ruled  sub 
Deo  et  lege.     And  yet  that  very  scene  has  resulted  in  consti- 
tutional doctrines  that  enable  a  fortified  monopoly  to  shake 
its  fist  in  the  face  of  a  people  and  defy  investigation  or  reg- 
ulation.    Now    that   the  common   law    has  so  thoroughly 
prevailed   that  legislative  trial  and   punishment  are  abro- 
gated, one  may  sometimes  wonder  whether  lynchipgs  are 
not  our  modern  bills  of  pains  and  penalties.     Is  this  com- 
mon-law   respect   for   the    individual  inherent  and   funda- 
mental?    Does  it   represent   a  sixteenth  and  seventeenth- 
century  color,  then   acquired,  or  is  it  deeper  seated   and 
intrinsic?     In  other  words,  what  is  the  spirit  of  the  com- 
mon law?     Three  characteristic  doctrines  set  off  the  com- 
mon law  system  from  all  others,  namely,  (1)  the  supremacy 
of     law,     (2)      case-law     and      precedent,     and     (3)     con- 
tentious     procedure.       The      supremacy      of      law, — the 
doctrine      that      all      questions     may     be     tried     in     the 
course      of      orderly      litigation       between      individuals, 
and     that     no     person     and      no      act      is      beyond     the 
law,2— is  the  Germanic  principle  that  the  state  is  bound  to 
act  by  law.3     It  is  to  be  seen  in  Bracton's  saying  that  the 
king  is  "  under  God  and  the  Law,"  and  is  as  old  as  our  legal 
system.     Our  doctrine  of  precedents  is  almost  as  old.     The 
first  precedents  were  writs,  and  Glanvill's  book  is  a  collec- 
tion of  them.     Bracton  relied  on  the  judgment  rolls,  and  his 
Note  Book  is  something  very  like  a  Report.      Moreover  we 
find  the  doctrine  of   the  authority  of  adjudications  in  like 
cases  stated  at  the  beginning  of  the  fourteenth  century.4 
Contentious    procedure     is    Germanic,    and    characterizes 
English  law  from  betore  the  Conquest.5     But    these  three 
doctrines  resolve  themselves  to  a  fundamental  proposition 

1  Peterson  v.  Mannix,  2  Nebr.  Unoff.  795. 

2  Dicey,  Law  of  the  Constitution  171. 

3  Gierke,  Political  Theories  of  the  Middle  Age  73,  74. 

4  Prior  of  Lewes  v.  Bishop  of  Ely  (1304)  Y.  B.  32  Edw.  1  (Harwood's 
Ed.)  39. 

6  See  Examples  in  Pollock,  Expansion  of  the  Common  Law  32. 
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that  law  exists  for  individuals,  and  hence  is  to  deal  with 
every  question  as  a  contest  between  individuals,  is  to  decide 
it  on  its  individual  facts,  not  arbitrarily,  but  as  like  cases 
have  been  adjudged  for  others,  and  is  to  allow  the  parties  to 
fight  out  the  contest  for  themselves,  and  as  much  as  possible 
in  their  own  way. 

The  contest  between  the  people  and  the  law  reflected  in 
our  American  constitutional  law  has  a  parallel  in  the  prior 
contest  between  the  king  and  the  law.  At  common  law  the 
king  was  parens  patrice.  He  was  charged  with  the  duty  of 
protecting  the  public  interests,  and  he  wielded  something 
very  like  our  modern  police  power.  This  power  was  limi- 
ted on  every  side  by  the  maxims  of  the  common  law,  and 
the  bounds  set  by  the  lex  terrce.^  A  few  examples  may  be 
noted.  King  Henry  VI  granted  to  the  company  of  dyers 
in  London  the  power  to  search  for  cloth  dyed  with  poison- 
ous dyes  and  to  seize  and  confiscate  it  if  found.  This  was 
held  "against  the  law  of  the  land"  because  there  could  be 
no  forfeiture  by  virtue  of  letters  patent.2  Henry  IV 
granted  "the  measuring  of  woolen  cloth  and  canvas  that 
should  be  brought  to  London  by  any  stranger  or  denizen," 
taking  a  penny  of  the  buyer  and  another  of  the  seller  for 
each  piece  measured.  It  was  adjudged  that  "  the  said  let- 
ters patent  were  in  onerationem,  oppressionem^  et  depaupera- 
tionem  subditorum  domini  regis  etc.,  et  non  in  ernendationem 
ejiisdem  populi;  and  therefore  the  said  letters  patents  were 
voyd."3  Thus  the  common  law,  in  the  interest  of  the 
individual,  is  struggling  with  the  prerogatives  of  the  people, 
represented  by  the  police  power,  as  it  struggled  with  a  like 
prerogative  of  the  crown  from  Henry  VII  to  James  II. 
But  times  have  changed.  The  individual  is  secure  and  new 
interests  must  be  guarded.  The  common  law  renders  no 
service  to-day  by  standing  full-armored  before  individuals, 

1  E.  g.  Le  common  ley  ad  tielment  admeasure  les  prerogatives  le 
roy  que  itz  ne  toller ont  tie prejudiceront  le  inheritance  dascum.  2  Inst. 
63- 

2  2  Inst.  46-47. 

3  2  Inst.  62.  See  also  Davenant  v.  Hurdes  (1599)  2  Inst.  47;  Darcy 
v.  Allen  (1603)  Mo.  671,  11  Rep.  84^.  The  preamble  to  the  grant  in  this 
case  recited  that  "whereas  men  of  mean  trades  aid  occupations  in  the 
commonwealth  apply  themselves  to  idle  games  with  cards,"  the  queen  made 
the  grant  "  in  restraint  of  this  enormity."  The  attempt  to  bring  the  grant 
under  what  we  should  call  the  police  power  is  evident. 
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natural  or  artificial,  that  need  no  defence  but  sally    from 
beneath  its  cegis  to  injure  society. 

How  far  does  our  legal  system  contain  the  power  to  meet 
these  new  conditions?  We  must  admit  that  it  has  shown  a 
marvelous  power  of  regeneration  in  the  past.  From 
Richard  II  to  Elizabeth,  the  rise  of  the  court  of  chancery 
preserved  it  from  medieval  dry  rot.  Under  James  I  and 
Charles  I,  the  indefatigable  zeal  and  uncompromising  dog- 
matism of  Coke  saved  it  from  subversion  by  royal  authority. 
At  the  opening  of  the  eighteenth  century  the  outlook  was 
dark.  The  modern  business  world  was  springing  up,  and  the 
law  made  no  provision  for  its  needs  beyond  a  few  obsolete 
rules  framed  for  itinerant  pedlers.  But  the  common  law 
rose  to  the  occasion.  It  took  over  the  custom  of  merchants, 
changed  it  from  fact  to  law,  and  on  that  basis  built  a  solid 
structure  of  case-law  that  has  endured.  In  America,  after 
the  Revolution,  it  had  to  contend  with  the  odium  of  its  En- 
glish origin.  Kentucky  legislated  against  it. l  Kent  did 
not  venture  to  cite  its  authorities  in  New  York,  and  was 
driven  to  justify  his  decisions  out  of  French  treatises.2 
Yet  the  common  law  prevailed,  and  before  the  century  was 
over,  the  decisions  construing  the  xiv  Amendment  had 
completed  the  work  of  fortifying  it  in  our  constitution. 
Hence  the  common-law  lawyer  need  not  despair.  He 
should  only  look  about  him  to  find  within  our  law  the 
means  of  bringing  it  once  more  abreast  of  the  time  and  of 
ranging  it  where  it  belongs,  — on  the  side  of  the  people.  In- 
deed, the  law  has  already  discovered  them,  and  is  already 
moving  in  the  right  direction.  The  residuary  power  of  the 
crown  to  do  justice  among  his  subjects  has  served  to  meet 
two  crises  in  our  legal  history.  When  the  old  polity  of 
local  courts  became  impossible,  it  gave  us  the  king's  courts 
and  the  common  law.  When  the  common  law  was  in  dan- 
ger of  fossilizing,  it  gave  us  equity.  To-day,  when  the 
sovereign  people  stands  in  the  shoes  of  the  sovereign  king 
as  parens patr -ice,  this  residuary  authority  has  given  us  the 
police   power.       Not    yet    one    hundred    years    old,3    and 

1  See  Reporter's  note  to  Littel's  Select  Cases. 

2  Memoirs  and  Letters  of  Chancellor  Kent  117. 

3  The  phrase  was  first  used  in  Brown  v.  Maryland  (1827)  12  Wheat. 
419. 
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scarcely  mentioned  in  the  books  until  the  last  twenty-five 
years,  this  doctrine  has  been  worked  out  slowly  at  the  same 
time  that  the  common  law  has  been  gaining  its  firm  foot- 
hold in  our  constitutional  law.  It  is  furnishing  the  antidote 
for  the  intense  regard  for  the  individual  which  our 
legal  system  exhibits.  And  it  is  in  the  right  line  of 
our  legal  history  and  in  full  accord  with  the  genius  of  our 
system  to  absorb  and  assimilate  this  principle  as  it  absorbed 
and  assimilated  equity.  In  fact  a  progressive  liberalizing 
of  our  constitutional  law  is  noticeable  already,  and  to  all 
appearance,  a  slow  but  sure  change  of  front  is  in  progress. 
But  changes  of  front  are  attended  with  difficulty.  The 
residuary  power  is  ill-defined,  and  the  common  law  is  jealous 
of  all  indefinite  power.1  A  compromise  is  necessary,  and 
the  event  turns  upon  this  compromise.  Fortunately  the 
common  law  has  a  saving  doctrine  to  apply  to  it.  Our 
case-law  is  not,  and  Dillon  says  it  never  can  be — fixed  and 
rigid.2  Its  cardinal  doctrine  is  that  law  is  reason  and 
reason  is  law.3  "  But,''  said  James  I,  "  have  I  not  reason 
as  well  as  my  judges?"  And  may  not  the  people  say, 
"  have  we  not  reason,  as  well  as  our  courts  ?  "  Let  Coke 
answer: 

"  To  which  it  was  answered  by  me  that  true  it  was,  that  God  had 
endowed  his  Majesty  with  excellent  science,  and  great  endowments  of  na- 
ture ;  but  his  Majesty  was  not  learned  in  the  laws  of  his  realm  of  England, 
and  causes  which  concern  the  life,  or  inheritance,  or  goods,  or  fortunes  of 
his  subjects,  are  not  to  be  decided  by  natural  reason,  but  by  the  artificial 
reason  and  judgment  of  law,  which  law  is  an  art  which  requires  long  study 
and  experience  before  that  a  man  can  attain  to  the  cognizance  of  it."4 

It  is  in  this  "  artificial  renson  and  judgment  of  law  ''that 
the  change  must  come.  No  one  can  read  the  Second  In- 
stitute without  a  profound  admiration  for  Coke.  Our  debt 
to  him  is  inestimable.  But  we  must  reason  with  our  own 
reasons  and  not  with  his.  In  his  day  the  medieval  scheme 
ol  society  was  decadent  and  the  individual  was  just  coming 
to  his  own.     We  can  see  now  that  there  was  truth  in  the 

1  Loan  Assn.  v.  Topeka  (1874)  20  Wall.  655,  662. 

2  Laws  and  Jurisprudence  of  England  and  America  28. 

Nay  the  common  law  itself  is  nothing  else  but  reason."      Co.   Lit. 
97  b. 

4  Conference  between  King  James  I.  and  the  Judges  of  England  (1612) 
12  Rep.  63. 
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medieval  principle  of  authority.  We  see  now  that  the  Mid- 
dle Ages  were  right  in  holding  that  the  individual  de- 
pended on  something  wider  and  more  lasting  than  himself. 
But  the  Middle  Ages  realized  these  ideas  only  in  fixed  out- 
ward organizations.  Hence  the  revolt  of  the  individual 
was  inevitable.  This  revolt,  however,  when  carried  beyond 
its  time  and  made  the  basis  of  a  permanent  theory  of  society 
proves  false  and  dangerous.  And  those  who  still  repeat  its 
formulas  are  dealing  in  ideas  of  the  past  which  have  no  ap- 
plication to  the  present  age.  Against  Coke,  then,  let  us  put 
Hobbes: 

"  But  the  doubt  is  of  whose  reason  it  is  that  shall  be  received  for  law.  It 
is  not  meant  of  any  private  reason,  for  then  there  would  be  as  much  con- 
tradiction in  the  laws  as  there  is  in  the  schools  ;  nor  yet,  as  Sir  Edward 
Coke  makes  it,  an  '  artificial  perfection  of  reason,  gotten  by  long  study,  ob- 
servation, and  experience,'  as  was  his.  For  it  is  possible  long  study  may 
increase  and  confirm  erroneous  sentences,  and  where  men  build  on  false 
grounds,  the  more  they  build,  the  greater  is  the  ruin ;  and  of  those  that 
study  with  equal  time  and  diligence,  the  reason  and  the  resolutions  are,  and 
must  remain,  discordant,  and  therefore  it  is  not  that  j 'urisprudentia  or  wis- 
dom of  subordinate  judges  ;  but  the  reason  of  this  our  artificial  man 
the  commonwealth,  and  his  command  that  maketh  law."1 

How  are  we  to  make  this  change  ?  How  shall  we  lead 
our  law  to  hold  a  more  even  balance  between  individualism 
and  socialism  ?  Some  suggest  packing  the  bench,  and  the 
Chief  Justice  of  North  Carolina  has  given  this  plan  the 
weight  of  his  great  authority.2  But  the  hazard  involved 
should  make  us  hesitate  to  take  such  a  course.  It  is  said 
that  a  school  boy,  asked  how  commercial  carbonic  acid  gas 
was  made,  replied  "  by  burning  diamonds  in  oxygen." 
"  Yes,''  said  the  teacher,  "  that  would  do  it,  but  don't  you 
think  it  would  be  a  leetle  expensive?"  Others  suggest 
codification.  But  it  is  not  improbable  that  a  code  would 
codify  our  legal  habits  of  thought  as  they  are  and  transmit 
them  in  a  fossil  form  to  the  future.  To  my  mind,  the 
remedy  is  in  our  law  schools.  It  is  in  training  the  rising 
generation  of  lawyers  in  a  social,  political  and  legal  phil- 
osophy abreast  of  our  time.  It  is  a  misfortune  that  students 
to-day  should  read  the  introduction  or  the  opening  chapter 
of  the  first  book  of  Blackstone's  Commentaries  except  as  a 

1  Leviathan,  Cap.  XXVI.         2  16  Rep.  Va.  Bar.  Assn.  181. 
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part  of  the  history  of  legal  and  political  philosophy.     Mait- 
land    has  shown    us    how  law  schools    make     tough   law. 
"Taught  law,"   he  says,  "is  tough  law."1     But  just  now 
this  very  toughness  is  a  danger  to  the  common  law  and  to 
the  state.     It  preserves  our  old  legal   philosophy  and  pre- 
vents the   best  educated  of  our  bar  from  being  children  of 
the  present.     The  remedy  is  a  better  and  sounder  philoso- 
phy   of   law  than    the  average   practitioner   imbibes   from 
Blackstone,  or  from  Coke  by  way  of  Story  and  Cooley  and 
Miller.     Note  the  phrases  courts  are  using  in  passing  on 
questions  of  constitutional  law.     We  are  told  thatthe  liquor 
traffic  is  "  not  an  inherent  attribute  of   personal  liberty  ;''2 
that    we     must    distinguish    between    "  legislative  "   and 
"  natural  "  rights;3  that  a  statute  is  in  "  violation  of  com- 
mon right  ";4  or  that  it  is  an  "  unjust  interference  "  with 
private  contracts.5      I  am  no  advocate  of   jurisprudence  in 
the  air,  nor  of  systems  of  juristic  metaphysics   drawn  from 
the  inner  consciousness  of  a  German  philosopher.     But  if 
so    many  of  the    states    are    justified    in  maintaining  law 
schools,  it  is  because  of  the  close  connection  of  the  lawyer 
with  the  vital  machinery  of  our  society.     In  view  of  his  re- 
lation  to  a  state  wherein  the  most    intimate  problems   of 
sociology  and  economics  are  tried  in  actions  of  trespass  and 
suits  to  enjoin  repeated  trespasses,  must  not  a  philosophy  of 
law  founded  on  a  sound  knowledge  of  the  elements  of  the 
social  and  political  science  of  to-day    form    part, — and  a 
necessary  part — of  the  eauipment  of  the  trained  lawyer  ? 

Roscoe  Pound. 

1  English  Law  and  the  Renaissance  18. 

2  Haggard  v.  Stehlin  (1892)  137  Ind.  43. 

3  Patton  v.  Patton   (1883)  39  Ohio  St.  590;  In  re  McCabe  (1886)  68 
Cal.  519. 

4  Millikenz/.  Weatherford  (1881)  54  Tex.  388. 

5  State  v.  Fire  Creek  Coal  &  Coke  Co.  (1889)  33  W.  Va.  188. 


"  AGENCY  BY  ESTOPPEL." 

The  issue  between  Professor  Cook  and  the  Estoppel- 
sinners  (of  whom,  for  the  moment,  I  appear  to  be  the  most 
notorious)  is  stated  as  follows:1 

"  The  liability  of  a  principal  for  all  contracts  entered  into  on  his  behalf 
by  an  agent  acting  within  his  apparent  or  ostensible  (but  beyond  his  real) 
authority  is  universally  recognized." 

But,  whereas  the  sinners  base  the  liability  upon  estoppel, 
the  Professor  contends  that 

"  The  principal  is  bound  because,  according  to  all  sound  principles, 
he  has  entered  into  a  contract  with  the  third  party  .  .  .  The  liability 
in  question  is  a  true  contractual  liability." 

In  cases  of  this  class  it  seems  to  be  clear  enough  that  the 
principal  did  not  himself  make  the  contract  ;  that  he  did 
not  authorize  anyone  to  make  it  ;  and  that  (sometimes)  it 
was  made  in  absolute  violation  of  his  clearly  expressed  will. 
It  appears  to  be  equally  clear  that  the  agent  did  not  make 
the  contract  for  him  ;  and  that  he  could  not ;  for  he  had  no 
authority  to  do  so  ;  he  may,  indeed,  have  been  expressly 
inhibited  from  that  very  act.  If,  then,  we  have  here  "a 
true  contractual  liability,"  it  is  one  of  such  peculiar  sort 
that  it  is  based  upon  something  which  the  principal  did  not 
do  ;  and  which  no  one  having  his  authority  did  ;  but  upon 
something  which  may  have  been  done  in  actual  contraven- 
tion of  his  will. 

The  sinners  recognize  the  situation  :  They  see  that  one 
of  the  requisites  of  a  contract  is  missing — namely,  the 
authority  of  the  agent  to  make  it,  and,  when  the  principal 
so  pleads,  they  say  to  him:  "  You  represented  to  the  man 
that  your  agent  had  authority  to  make  that  contract;  upon 
the  faith  of  such  representation  the  man  changed  his  posi- 
tion ;  and  you  cannot  now  deny  that  your  assertion  was 
true.  You  are  quite  correct  in  affirming  that  your  agent 
had  no  authority  to  make  the  contract.  We  do  not  at  all 
agree  with  Prof.  Cook  that  he  had — for  the  fact  is  other- 
wise.    We  merely  say  that  having  asserted  that  he  had,  and 

1  5  Columbia  Law  Review  36. 
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the  purchaser  having  acted  upon  that  assertion,  you  are 
bound  by  your  assertion,  and  sj  bound  by  the  contract." 
It  is  a  very  simple  case  of  estoppel  by  misrepresentation,  of 
which  there  are  hundreds  of  others. 

The  Professor,  however,  has  a  good  deal  more  to  say  for 
himself  than  that.  He  propounds  what  he  calls  "the  prin- 
ciple of  manifested  intention,"  expressing  it  in  these  words  : 

"  It  is  fundamental  in  the  law  of  contracts  that  a  person  is  bound,  not 
by  his  real  but  bv  his  manifested  intention,  i.  e.,  by  his  intention  as  mani- 
fested to  the  other  party." 

Now  according  to  my  library  that  proposition  is  not 
only  not  a  fundamental  principle,  but  it  is  not  a  principle  of 
any  kind.  It  is  not  even  a  comprehendible  assertion.  And 
so  far  from  its  coming  into  competition  with  estoppel  or 
anything  else,  it  cannot  stand  up  squarely  on  its  legs  to  be 
look  at. 

My  notion  is  that  it  is  fairly  fundamental  in  the  law  of 
contracts  that  a  man  is  not  bound  by  intentions  of  any  sort 
— real  or  spurious  intentions,  manifested  or  concealed  in- 
tentions, good,  bad,  or  indifferent  intentions.  Frequent 
visitations  at  a  lady's  house  may  induce  a  very  proper  ques- 
tion as  to  the  nature  of  the  gentleman's  intentions  ;  but 
even  if  he  replied  (to  the  lady  herself)  that  he  intended 
some  day  to  marry  her,  he  would  not  (because  of  that  very 
clear  manifestation  of  his  intention)  be  liable  in  breach  of 
promise.  A  pleading  which  alleged  "  that  the  defendant 
intended  to  marry  the  plaintiff,  and  that  he  refused  to  do 
so,"  would,  or  ought  to  be,  very  much  ashamed  of  itself. 
And  it  would  only  be  indicative  of  a  curious  glint  of  per- 
verted genius  if  any  one  thought  that  the  barren  thing 
would  look  better  if  dressed  up  into  an  allegation  "  that 
although  the  defendant's  real  intention  always  was  not  to 
marry  the  plaintiff,  yet  on  various  occasions  he  manifested 
an  intention  to  marry  her,  but  finally  refused  to  do  so, 
wherefore  the  plaintiff  claims  $20,000."  If  I  were  the  judge 
and  had  a  free  hand,  that  pleader  would  pay  those  damages 
or,  in  default,  be  shot. 

If  you  tell  me  that  under  certain  circumstances  a  decla- 
ration of  intention  to  marry  may  be  construed  into  an  offer 
of  marriage  and  consequently  one  part  of  a  contract  to 
marry,  I  shall  agree.      But  even   for  such  a  case  I   could 
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not  be  induced  to  say  that  a  man  was  bound  by  his  mani- 
fested intention.  Using  more  familiar  and  I  think  better 
language,  I  would  assert  merely  that  a  man  was  bound  by 
his  contracts.  Suppose  for  example  that  a  man  were  to 
say  to  a  woman  that  he  desired  to  marry  her,  and  that  un- 
der the  circumstances  his  language  was  construed  into  an 
offer  of  marriage,  I  would  not  say  that  he  was  bound  be- 
cause of  his  manifested  desires;  but  that  he  was  bound  by 
his  contract. 

So  much  for  the  legal  aspect  of  "  the  principle  of  man- 
ifested intention"  and  now,  as  mere  English,  what  does  it 
mean?  Can  a  man  have  two  contradictory  intentions  upon 
one  subject  and  at  one  time  ?  He  may  no  doubt  change  his 
mind  with  great  rapidity,  but  can  a  man  at  one  and  the 
same  instant  intend  both  to  marry  the  girl  and  not  to  marry 
her?  Probably  not.  Very  well,  would  it  enable  him  to  have 
two  contradictory  intentions  to  make  use  of  different  ad- 
jectives, and  to  say  that  he  had  a  good  intention  and  a  bad 
intention — meaning  that  he  had  intentions  of  two  sorts 
upon  one  point,  at  one  time?  Evidently  not.  Then  we 
cannot  say  that  a  man  had  a  real  intention  and  a  manifested 
intention— if  by  that  we  mean  that  he  had  two  different 
intentions  upon  one  point,  at  one  time. 

Therefore,  if  a  man  has  at  any  given  period  a  real  inten- 
tion and  a  manifested  intention,  and  if  they  cannot  be 
different,  they  must  be  the  same.  So  our  "  principle  of 
manifested  intention  "  might  as  well  be  called  a  "  principle 
of  real  intention'';  and  it  would  then  be  clearly  of  no 
possible  use  as  fundamental  or  otherwise,  either  in  the 
law  of  contracts  or  elsewhere.  An  expressed  or  mani- 
fested intention  is,  1  suppose,  one  that  I  did  not  keep  to 
myself. 

Prof.  Cook  has  been  wanting  to  intervene  while  this  poor 
sinner  has  been  talking,  and  now  he  says,  "  Be  fair,  Mr. 
Ewart,  I  did  not  say  that  a  man  was  bound  by  his  inten- 
tions alone;  but  that  'in  the  law  ot  contracts',  and  as  be- 
tween real  and  manifested  intentions,  the  latter  were  the 
important  ones.''  In  reply,  I  reiterate:  (i)  Intentions  are 
intentions  and  nothing  but  intentions;  (2)  a  manifested 
intention  is  an  intention  (a  real  intention)  made  manifest ; 
(3)  in  the  law  of  contracts  a  man  is  not  bound  by  intentions 
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of  any  sort  but  only  by  contract  ;  (4)  if  you  have  his  con- 
tract you  need  not  trouble  about  his  intentions;  (5)  if  you 
have  not  his  contract,  his  intentions  will  not  help  you  ;  (6) 
one  of  his  intentions  is  nil,  and  he  never  had  enough  of 
them  to  multiply  it  by  and  so  make  anything  out  of  it; 
(7)  if  the  "  principle  of  manifested  intentions  "  is  that  when 
intentions  and  the  surrounding  circumstances  can  be  con- 
strued into  a  contract,  the  man  is  bound  by  that  contract 
(I  think  that  is  what  is  confusing  the  Professor),  it  would 
have  been  better  to  have  said  that  a  man  is  bound  by  his 
contracts  than  to  declare  that  "  a  person  is  bound  not  by 
his  real,  but  by  his  manifested  intention." 

Although  there  can  be  no  contradiction  between  an  in- 
tention and  its  manifestation,  it  is  common  enough  for  a 
man  to  misrepresent  his  intention  ;  for  example,  he  may 
affirm  that  it  is  his  intention  to  marry  a  lady  when  such  is 
really  not  his  intention.  This,  I  have  no  doubt,  is  what 
Prof.  Cook  has  in  mind  when  he  speaks  of  "  manifested  inten- 
tion.'' But  it  is  necessary,  in  a  discussion  of  this  sort,  that 
one  should  speak  accurately.  It  reveals,  in  this  case,  that 
we  shall  do  better  by  adhering  to  the  old  language,  and 
that  there  is  no  light  to  be  gained  by  substituting  "mani- 
festation "  for  "  misrepresentation." 

With  this  amendment,  let  us  see  what  becomes  of  the 
proposed  principle.     It  will  read: 

"  In  the  law  of  contracts  a  person  is  bound,  not  by  his  real  intention, 
but  by  his  assertions  (his  misrepresentations)  as  to  his  real  intention." 

Well,  that  will  not  do  either.  It  is  not  quite  so  impos- 
ing as  prior  to  amendment.  And  it  is  fatally  wrong  in 
alleging  that  a  man  can  be  bound  by  intention.  What  pos- 
sible difference  can  it  make  to  you  whether  or  not  I  tell 
you  the  truth  as  to  my  intentions?  Whatever  they  are,  I 
am  at  perfect  liberty  to  change  them  the  next  moment.  If 
I  misrepresent  a  fact  to  you,  and  you  act  upon  my  state- 
ment, I  have  done  you  an  injury  ;  but  if  I  tell  you  that  I 
intend  to  buy  your  property  or  that  I  don't,  although  I 
may  have  committed  falsehood  as  to  my  intentions,  you  are 
not  hurt,  for  you  knew  of  my  freedom  to  change  my  mind 
at  any  moment.1 

1  May  I  refer  to  my  own  book  on  Estoppel  (p.  68)  for  the  authorities 
there  collected  ? 
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Perhaps,  however,  we  shall  get  light  by  following  Prof. 
Cook  into  the  larger  statement  of  his  principle,  and  into  a 
concrete  application  of  it.  The  case  given  is  this:  A  horse 
owner  says  to  an  intending  purchaser,  "  X  is  authorized  to 
sell  to  you  my  horse  upon  terms  to  be  agreed  upon  be- 
tween you."  That  statement  is  not  true.  On  the  contrary, 
X's  authority  is  not  to  sell  for  less  than  $150.  Neverthe- 
less X  agrees  to  sell  for  $100.  The  owner  is  bound;  and 
the  Professor's  argument  is  as  follows: 

"  When  .  .  .  one  has  represented  to  another  person  .  .  . 
that  a  certain  person  is  his  agent  vested  with  certain  authority,  he  has  man- 
ifested to  such  other  person  ...  his  intention  to  be  bound  by  the 
acts  of  the  agent  within  the  scope  of  the  authority  thus  represented  to 
exist. 

"  Therefore,  when  the  person  to  whom  this  manifestation  of  the  inten- 
tion has  been  made  has  acted  upon  it  by  coming  to  an  agreement  with  the 
agent  acting  within  his  apparent  authority,  the  principal  is  bound,  because 
a  contract  has  been  entered  into  between  himself  and  a  third  party." 

Now,  the  first  and  most  obvious  objection  to  all  this  lies 
in  the  difference  between  a  fact  and  an  intention.  What 
the  owner  did  was  to  misrepresent  a  fact ;  that  a  certain 
person  had  certain  authority.  Prof.  Cook  argues  that  that 
is  equivalent  to  a  manifestation  of  an  intention  to  be  bound 
by  what  the  agent  may  do.  I  should  say  that  that  is  the 
very  thing  that,  under  the  circumstances,  it  was  not.  It  is 
a  misrepresentation,  and  clearly  not  a  manifestation  of  the 
owners  intention ;  and  fog  comes  with  misused  words. 
But,  whether  or  no,  suppose  that  I  do  represent,  or  mani- 
fest, or  indicate,  or  swear,  truthfully  or  untruthfully,  that  I 
intend  to  be  bound  by  what  X  does,  may  not  I  change  my 
mind  and  say  that  I  will  not?  The  Professor  will  reply, 
"  Certainly  you  may,  until  your  intentions  have  been  acted 
upon;  but  not  afterwards."  Very  well,  let  us  draw  an- 
other statement  of  claim:  "Although  the  defendant's  real 
intention  was  not  to  marry  the  plaintiff,  yet  on  various  oc- 
casions he  manifested  an  intention  to  marry  her,  and  the 
plaintiff  acted  upon  such  manifestation  by  purchasing  a 
most  expensive  trousseau,  yet  the  defendant  refused  to 
marry  the  plaintiff,  and  the  plaintiff  claims $20,000."  There 
should  be  death  penalty  for  that  too,  I  think. 

Of  course,  if  I  misrepresent  a  fact,  and  upon  the  faith  of 
my  representation  some  one  changes  his  position,  I  am  es- 
topped to  deny  the  truth  of  my  representation.     But  if  I 
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manifest  or  misrepresent  my  intention,  no  one  ought  to 
depend  upon  my  adherence  to  either  the  intention  that  I 
had,  or  to  that  which  untruthfully  I  said  I  had.  At  best, 
it  is  a  real  intention  ;  at  worst,  it  was  only  a  pretended  in- 
tention;  and  is  it  affirmed  that  while  I  am  at  perfect  lib- 
erty to  alter  my  real  intentions,  I  am  bound  to  stick  to 
those  that  I  say  I  have? 

1  do  not  deny  (and  I  am  now  coming  to  the  point  which 
has  misled  the  Professor)  that  ingenuity  may  take  the  lan- 
guage of  the  concrete  case  and  argue  that  it  amounts  to 
some  kind  of  an  offer  ;  that  that  offer  has  been  accepted  ; 
and  that  therefore  there  has  been  a  contract.  If  so,  the 
case  is  not  such  an  one  as  we  have  been  taking  it  to  be.  It 
is  of  no  use  to  us ;  for  there  is  no  agency  in  it,  of  any  kind  ; 
and  we  shall  have  to  get  another  which  is  not  amenable  to 
such  adept  manipulation. 

See  what  can  be  made  out  of  the  simple  statement,  "  X 
is  authorized  to  sell  to  you  my  horse  upon  terms  to  be 
agreed  upon  between  you."  In  the  first  place,  as  we  have 
seen,  it  is  said  to  be  equivalent  to  a  manifestation  of  an  in- 
tention to  be  bound  by  what  X  does.  Secondly,  it  "  is 
nothing  more  nor  less  than  an  offer  to  contract  with  him, 
leaving  the  terms  to  be  fixed  by  X."  Thirdly,  "in  other 
words  he  in  effect  says  '  I  will  be  bound  by  whatever  terms 
of  sale  you  and  X  may  agree  upon.'"  This  being  settled, 
the  Professor  argues  that: 

"  When  therefore  X  offers  to  the  intending  purchaser  the  horse  for 
fiioo,  in  law  the  owner  has  offered  the  horse  to  B  for  $100,  and  when  the 
intending  purchaser  accepts,  the  contract  is  complete.  How  could  any 
other  result  be  reached  without  ignoring  the  fundamental  principles  of  our 
whole  legal  system  ?" 

Probably  the  owner  would  be  very  much  surprised  to 
be  told  that  he  had  really  said  all  these  unusual  things  ;  but 
let  that  go,  and  let  us  see  what  they  amount  to. 

The  first  interpretation  changing  the  misrepresentation 
as  to  agency  into  a  manifestation  of  an  intention  has  already 
been  dealt  with. 

The  second  paraphrase  changes  this  manifestation  of  in- 
tention into  "an  offer  to  contract,  leaving  the  terms  to  be 
fixed  by  X  " — that  is  to  say,  an  offer  to  sell  upon  terms  to 
be  fixed  by  a  third   party.     Very    well,  if  that  is  what  the 
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remark  means,  we  have  got  a  very  common  sort  of  an 
offer;  and  if  the  intending  purchaser  chooses  to  accept  it, 
we  have  a  very  good  contract  ;  and  there  is  no  room  either 
for  "the  principle  of  manifested  intention"  or  of  estoppel, 
or  the  law  of  agency,  or  of  any  argumentation,  so  far  as  I 
can  see.  But  (following  the  Professor's  assumption)  the 
owner's  offer  is  not  accepted,  so  we  may  drop  it  from  con- 
sideration. Instead  of  accepting  the  offer  to  sell  at  a  price 
to  be  fixed  by  X,  the  intending  purchaser  gets  a  new  and  a 
very  different  sort  of  an  offer  from  X  (who  had  no  authority 
to  make  such  an  offer,  and  who  under  the  owner's  offer 
was  not  to  act  as  agent  at  all  but  merely  as  one  who  would 
fix  the  price  at  which  the  owner  was  to  sell  and  the  other 
to  buy) — an  offer  to  sell  for  $100.  This  unauthorized  offer 
the  intending  purchaser  accepts,  and  so,  according  to  "the 
fundamental  principles  of  our  whole  legal  system,"  the  con- 
tract is  complete.  The  fundamental  principles  are  not,  I 
think,  quite  as  bad  as  that. 

The  third  gloss  upon  the  simple  misrepresentation  of 
agency  is,  "  I  will  be  bound  by  whatever  terms  of  sale  you 
and  X  may  agree  upon."  That  may  possibly  be  a  mere 
expression  of  intention  to  be  bound,  but  we  have  had  that 
already  ;  and  we  have  had  an  offer  ;  so  let  us  call  this  (for 
the  sake  of  seeing  how  many  varieties  of  things  the  chap 
could  have  meant)  a  promise—"  I  promise  you  that  I  will 
be  bound,''  &c.  Very  well,  now  there  was  either  consid- 
eration for  that  promise  or  there  was  not.  If  there  was, 
then  we  have  a  contract  ;  but  if  so,  Prof.  Cook  and  I  have 
nothing  to  do  with  the  case,  for  agency  is  not  involved  in 
it,  nor  the  extent  of  authority,  nor  misrepresentation  of  it, 
nor  manifested  intention.  On  the  other  hand,  if  there  was 
no  consideration  for  the  promise,  we  need  not  discuss  it 
any  further. 

I  quite  admit  that  if  misrepresentation  of  X's  authority 
means  a  contract  to  be  bound  by  what  X  does,  then  a  con- 
tract exists,  and  that  estoppel  is  excluded.  So,  also,  how- 
ever, is  "  the  principle  of  manifested  intention  ''  excluded  ; 
and  so  also  is  the  law  of  agency,  for  it  is  no  part  of  such  a 
case  that  X  is  an  agent  of  any  kind.  He  might  be  a  Lap- 
lander whose  name  had  been  heard  of  by  both  parties  for 
tne  first  time. 
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Prof.  Cook  sees  one  rather  startling  difficulty  in  the 
practical  working  of  "  the  principle  of  manifested  intention," 
namely,  that  it  results  in  "  a  true  contractual  liability  ;" 
although  there  has  never  been  a  true  contract  ;  that  is  to  say, 
there  has  never  been  a  meeting  of  the  minds  of  the  parties. 
So  far  from  agreeing  to  sell  the  horse  for  $100,  the  owner  had 
expressly  forbidden  the  agent  to  sell  for  less  than  $150;  the 
owner  never  agreed  or  intended  to  agree  to  sell  for  $100; 
and  yet  there  is  "a  true  contractual  liability.''  The  Profes- 
sor sees  this  difficulty  clearly  enough,  and  has  recourse  to 
the  old  expedient  of  changing  the  facts  in  order  to  make 
them  fit  his  law.  Referring  to  the  objection  that  "  there 
has  been  no  meeting  of  the  minds,"  he  says,  "  to  be  sure 
there  has  not  in  fact  ;  I  contend  there  has  been  in  law." 
There  you  are.  The  fact  is  one  thing,  and  the  law  declares 
that  it  shall  be  another  thing.  How  delightfully  easy 
mathematics  would  be,  if  we  could  always  eliminate  the  only 
difficulty  in  the  problem.  Eternity,  to  be  sure,  as  a  matter 
of  fact,  is  bothersome  to  our  finite  intelligence  ;  but  why 
not  say  that,  as  a  matter  of  law,  it  means  merely  time 
beyond  which  the  memory  of  man  runneth  not  to  the  con- 
trary, and  then  look  round  for  fitting  applause.  If,  in  the 
case  in  question,  the  owner,  as  a  witness,  swears  that  he  did 
not  assent  to  the  sale,  I  suppose  he  ought  to  be  convicted  of 
perjury,  upon  the  ground  that  the  law  says  that  he  did,  and 
that  he,  like  everybody  else,  knew  that  according  to  law  he 
was  lying. 

I  confess  to  very  little  patience  with  this  practice  of 
making  facts  fit  the  law.  I  most  heartily  protest  against 
every  principle,  fundamental  or  otherwise,  which  refuses  to 
adjust  itself  to  the  truth.  Language  such  as  that  just 
quoted  is  made  use  of  (as  were  the  more  flagitious  fictions 
of  former  times)  to  help  people  over  mental  difficulties.  It 
is  often  observed  in  the  declaration  that  such  and  such  shall 
be  deemed  to  be  the  fact,  when  everybody  knows  that  it  is 
not.  The  recent  German  codifiers  ignore  estoppel  ;  and  to 
arrive  at  conclusions  easily  reached  through  its  principles, 
they  repeatedly  declare  that  one  thing  shall  be  deemed  to 
be  something  else.  It  is  time  that  they  were  doing  better 
work  than  that. 

The  Professor  endeavors  to  minimize    the   paradox  (a 
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true  contractual  liability,  although  no  true  contract)  by 
mentioning  two  cases  in  which  he  says  that,  by  the  help  of 
manifested  intention,  a  contract  is  made  although  there  is 
no  assent  to  it. 

An  offer  by  mail  is  accepted  after  a  telegram  withdraw- 
ing the  offer  has  been  sent,  but  before  its  reception;  there 
was  no  mental  assent ;  and  there  is  a  contract  owing  to  the 
principle  of  manifested  intention.  There  is  a  contract 
here,  no  doubt,  but  intention  (manifested  or  otherwise)  has 
nothing  to  do  with  it.  Suppose  that  with  the  offer  goes 
this  P.  S.  (expressive  of  the  real  meaning):  "  This  offer 
(without  writing  of  further  letters)  I  keep  repeating  to  you 
until  a  reasonable  time  for  its  acceptance  elapses,  or  until 
you  receive  from  me  a  notification  of  its  withdrawal  ;"  and 
that  prior  to  either  period  the  offer  is  accepted.  Have  the 
minds  not  met,  even  although  the  offerer  may  have  en- 
deavored meanwhile  to  withdraw  his  letter?  At  the  very 
moment  of  the  offer  being  made  it  was  accepted.  Suppose 
the  two  men  in  presence  of  one  another;  and  one  says,  I 
offer  you  so  and  so ;  and  the  other  says,  1  accept  it ;  there 
is  a  contract  irrespective  of  "  the  principle  of  manifested 
intention'';  and  the  result  is  not  different  if  the  same  thing 
is  done  by  letters. 

The  second  "illustration  of  the  principle  of  manifested 
intention  is  found  in  the  law  of  marriage.'' 

"  A  intending  to  lead  B  to  believe  that  she  is  entering  into  a  marriage 
with  him,  but  with  no  intention  of  binding  himself,  represents  to  her  that 
C  is  a  clergyman  duly  authorized  by  law  to  perform  marriage  ceremonies. 
A  and  B  go  through  a  marriage  ceremony  before  C,  B  acting  in  good  faith 
throughout.  C  in  fact  is  only  a  layman  and  without  authority  in  the 
matter.  Is  there  a  valid  marriage  ?  In  a  jurisdiction  in  which  common- 
law  marriages  are  valid,  yes.  Why  ?  Because  A  is  estopped  to  deny 
that  C  was  a  clergyman?  Not  at  all;  he  has  manifested  his  intention  to 
B  to  take  her  as  his  wife  ;  she  has  manifested  her  intention  to  him  to  take 
him  as  her  husband,  and  the  marriage  is  complete.  The  fact  that  A  did 
not  intend  to  bind  himself  is  immaterial." 

Well,  that  is  our  marriage  case  over  again.  Let  us 
omit  the  ceremony  (as  it  seems  to  be  important  only  as  a 
manifestation  of  intention)  and  substitute  a  perfectly  plain 
verbal  declaration  of  reciprocal  intentions  to  marry  one 
another,  is  there  in  such  a  case  a  contractual  marriage  ? 
Of  course  not,  for  intentions— real,  manifested  or  even 
mutually  manifested,  are  not  a  contract.     Intentions,  here, 
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are  of  no  more  importance  than  elsewhere ;  and  the  easy 
solution  of  the  case  is  this:  If  by  the  lex  loci  marriage  is 
good  by  mere  contract,  then  the  language  of  the  ceremony 
would  almost  certainly  amount  to  a  contract  ;  if  it  did  not, 
two  train  loads  of  male  and  female  intentions  would  not 
help  anybody.  If  by  the  lex  loci  the  marriage  is  void  with- 
out ecclesiastical  intervention,  then  it  is  void  and  the  trains 
are  still  useless ;  but  for  certain  purposes  the  man  might 
be  estopped  from  so  saying.  And  if  by  the  lex  loci  the 
marriage  was  not  void  but  voidable  b}7  the  woman  (for  the 
same  reason  that  other  contracts  induced  by  fraud  are 
voidable)  then,  trains  or  no  trains,  she  would  have  a  right 
to  elect  when  she  discovered  the  deception.  Manifested 
intention  has  no  more  to  do  with  the  case  than  the  cut  of 
the  gentleman's  clothes. 

Having,  as  he  thinks,  with  the  help  of  these  two  illus- 
trations, relieved  his  principle  from  the  difficulty  just  dealt 
with,  Prof.  Cook  presents  a  problem  to  the  sinners:  Take, 
he  says,  a  purely  executory  contract  made  by  an  agent 
without  sufficient  authority,  and  how  are  you  going  to 
bind  the  principal  by  your  doctrines?  Estoppel  requires 
that  the  estoppel-asserter  must  have  changed  his  position 
upon  the  faith  of  the  misrepresentation  of  authority,  and 
here  he  has  done  nothing — well,  that  is  to  say,  he  has  done 
nothing  but  sign  something.  Just  so;  he's  done  nothing, 
except  that  he  has  done  something.  Has  he  not  come  into 
relations  with  the  agent?  If  he  has  not  changed  his  posi- 
tion, where  or  how  did  he  get  a  cause  of  action  against  the 
agent  for  wrongful  assertion  of  authority?  Is  not  his  new 
position  this:  that  he  has  a  right  to  get  the  horse  for  the 
$100,  or  to  sue  for  the  loss  of  his  bargain.  What  more 
could  he  do,  had  the  agent  had  the  alleged  authority  ? — 
sue,  in  one  case,  the  agent,  and,  in  the  other,  the  principal. 
The  Professor  himself  upon  another  page  (46)  speaks  of 
the  estoppel  asserter  "  having  acted  upon  it  by  coming  to 
an  agreement  with  the  agent." 

Let  me  now  contrast  the  conclusions  : 

1.     Both  Disputants:  "  A  person  is  ^    bound  by 

never  J 

his  manifested  intentions." 
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2.  Prof.  Cook:  "One  may  manifest  his  intention 
through  another  person,  called  an  agent." 

Estoppel-Sinners:  "  Or  through  a  document,  called 
a  newspaper,  or  in  other  ways  too  numerous  to  mention." 

3.  Prof.  Cook:  "  When  by  words  or  acts  fairly  inter- 
preted, one  has  represented  to  another  person,  or  to  the 
world  at  large,  that  a  certain  person  is  his  agent  vested 
with  certain  authority,  he  has  manifested  to  such  other 
person,  or  to  the  world  at  large,  his  intention  to  be  bound 
by  the  acts  of  the  agent  within  the  scope  of  the  authority 
thus  represented  to  exist." 

Estoppel-Sinners  :  "  Possibly  he  has.  If  that  is  all  he 
has  done,  it  won't  hurt  him.  It  is  the  misrepresentation, 
not  the  intention,  that  will  probably  cause  him  trouble.'' 

4.  Both  :  "  Therefore,  when  the  person  to  whom  this 

manifestation  of  intention  .       ,  ,     ,  , 

— : : — -. —  has  been  made,  has  acted  upon  it, 

misrepresentation   01  fact 

by  coming  to  an  agreement  with  the  agent,  acting  within 

his  apparent  authority,  the  principal  is  bound." 

Prof.  Cook  :  "  Because  a  contract  has  been  entered 
into  between  himself  and  a  third  party." 

Estoppel-Sinners  :  "  Because,  although  there  is  no 
true  contract  (the  agent  not  having  had  authority  to  make 
one)  the  principal  is,  by  the  assertion  of  such  authority, 
precluded  from  denying  it." 

Observe  the  data  accepted  by  both  disputants:  There 
was  a  misrepresentation  of  a  fact — a  misrepresentation  as 
to  the  agent's  authority ;  and  there  was  a  change  of  posi- 
tion "  by  coming  to  an  agreement  with  the  agent."  These 
are  the  facts,  and  all  we  need  for  the  commonest  sort  of 
estoppel  is  that  the  change  of  position  should  have  been 
consequent  upon  the  misrepresentation.  This  ingredient 
is  supplied  by  the  Professor,  who  says  that  the  misrepresen- 
tation was  a  manifestation,  and  that  the  manifestation  was 
acted  upon.  Why  he  hesitates  to  say  that  the  misrepre- 
sentation was  acted  upon,  I  am  quite  unable  to  say.  I 
wonder  if  the  dupe  would  be  guilty  of  perjury  if  he  swore 
that  it  was  the  misrepresentation  that  he  relied  upon,  and 
that  he  did  not  hear  or  see  any  manifestation  ? 
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In  conclusion,  then,  let  me  say  that  Prof.  Cook's  error 
seems  to  lie  in  forcing  a  very  peculiar  meaning,  out  of  a 
very  common  assertion,  for  the  purpose  of  applying  to  it  a 
very  erroneous  notion  of  the  importance  of  intention  in  the 
law  of  contracts. 

John  S.  Ewart. 
Ottawa,  Canada. 


RECOVERY  OF   MONEY  PAID  UNDER 
MISTAKE  OF  LAW. 

In  the  well-known  case  of  Bilbie  v.  Lumley x,  Lord  Ellen- 
borough  asked  counsel  lor  plaintiff  "  Whether  he  could 
state  any  case  where,  if  a  party  paid  money  to  another 
voluntarily  with  a  full  knowledge  of  all  the  facts  in  the 
case,  he  could  recover  it  back  again  on  account  of  his 
ignorance  of  the  law  "?  As  a  matter  of  fact  there  were 
several  such  cases  in  the  books2,  and  had  they  been  urged 
upon  the  court  it  is  altogether  probable  that  they  would 
have  been  followed  and  not  improbable  that  the  law  would 
have  been  accordingly  settled  for  all  time.  But  counsel, 
though  "a  most  experienced  advocate,"3  is  reported  to 
have  made  no  reply,  and  Lord  Ellenborough,  declaring 
that  "  Every  man  must  be  taken  to  be  cognizant  of  the 
law,''  established  the  rule  that  money  paid  by  mistake  of 
law,  even  under  circumstances  which  make  it  inequitable 
for  the  defendant  to  retain  it,  is  not  recoverable. 

The  courts  of  law,  while  frequently  evidencing  the  most 
pronounced  dissatisfaction,  have  followed  the  rule  with  un- 
usual consistency.4  And  peculiarly  enough  the  courts  of 
equity,  though  often  granting  relief  from  mistakes  of  law 
in  other  cases,  have  steadfastly  refused  in  most  jurisdic- 
tions to  permit  the  recovery  of  money  paid.  It  is  the  three- 
fold purpose  of  this  paper— first,  to  show  that  the  reasons 
for  this  hard  and  fast  rule  of  no  recovery  are  unsound  ; 
second,  to  ascertain  what,  if  any,  encroachments  upon  the 
rule  have  been  established  ;  and  third,  by  means  of  an  ex- 
amination of  the  different  and  unfortunately  conflicting 
theories  upon  which  equity  has  granted  relief  from  mistakes 

1  (1802)  2  East  469. 

2  Hewer  v.  Bartholomew  (1598)  Cro.  Eliz.  614;  Bonnel  v.  Fouke  2 
Sid.  4  ;  Turner  v.  Turner  2  Rep.  Ch.  3  ed.  81  ;  Lansdowne  v.  Lansdowne 
(1730)  2  J.  &  W.  205;  Bize  v.  Dickason  (1786)  1  T.  R.  285  ;  and  see 
Keener  on  Quasi-Contracts  p.  85  (note). 

3  See    Brisbane  v.  Dacres    (181 3)  5  Taunton   144. 

4  For  collections  of  cases  in  both  law  and  equity  see  39  Am.  Digest 
(Cent,  ed.)  column  438  ;  and  22  Am.  and  Eng.  Enc.  of  Law,  p.  628. 
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of  law  in  other  cases,  to  determine  upon  the  principle  which, 
with  proper  regard  for  justice  and  sound  policy,  ought  to 
be  applied  to  the  case  of  money  paid. 

I.  That  the  Reasons  for  the  Rule  Are  Unsound. 

The  reason  almost  invariably  assigned  for  the  rule  is  that 
given  by  Lord  Ellenborough  in  the  leading  case — "  Every 
man  must  be  taken  to  be  cognizant  of  the  law."  This  ap- 
pears generally  to  be  regarded  (as  it  appears  to  have  been 
regarded  by  Lord  Ellenborough)  as  nothing  more  than  a 
free  translation  of  the  maxim  Ignorantia  juris  non  excusat. 
But  as  Professor  Keener  has  most  forcefully  shown,1  the 
maxim  quoted  clearly  implies  a  charge  of  delinquency 
— the  commission  of  a  crime,  the  breach  of  a  contract 
or  the  commission  of  a  tort,  "  and  therefore  assumes 
the  existence  of  a  defendant  seeking  to  justify  an  act  in  the 
doing  of  which  it  is  claimed  he  has  violated  some  right,'5 
and  has  no  proper  application,  either  in  law  or  in  policv,  to 
the  case  of  one  who  has  done  no  wrong  and  who  seeks  not 
to  inflict  a  loss  upon  another,  but  to  save  himself  from  a 
loss. 

Its  identity  with  the  recognized  maxim  Ignorantia  juris 
non  excusat  being  disproved,  the  statement  that  a  man  is 
presumed  to  know  the  law  is  found  to  be  of  decidedly 
questionable  character.  Said  Lord  Mansfield,2  "  as  to  the 
certainty  of  the  law  it  would  be  very  hard  upon  the  pro- 
fession if  the  law  was  so  certain  that  everybody  knew  it." 
Said  Abbott,  C.  J.,3  "  God  forbid  that  it  should  be  imag- 
ined that  an  attorney,  or  a  counsel,  or  even  a  judge,  is 
bound  to  know  all  the  law."  Said  Maule,  J.,4  "  There  is 
no  presumption  in  this  country  that  every  person  knows 
the  law.  It  would  be  contrary  to  common  sense."  And 
there  are  not  a  few  cases  in  the  books  in  which  ignorance 
of  the  law  has  been  permitted  to  be  proved.5 

It  has  been  contended  also  that  to  permit  a  recovery 
would  lead  to  the  greatest  uncertainty  as  to  one's  rights — 

1  Keener  on  Quasi-Contracts  p.  87  et  seq. 

2  Jones  v.  Randall  (1774)  Cowp.  37. 

3  Montrion  v.  Jefferies  2  C.  &  P.  1 13. 

4  Martindale  v.  Faulkner  (1846)  2  C.  B.  719. 

5  See  cases  cited  by  Prof.  Keener  in  his  Quasi-Contracts  p.  87  et  seq. 
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"  there  is  no  saying  to  what  extent  the  excuse  of  ignorance 
might  not  be  carried."1  But  the  courts  both  in  England 
and  America  have  long  conceded  that  money  paid  under 
mistake  of  fact,  in  circumstances  which  make  its  retention 
inequitable,  may  be  recovered  ;  and  there  appears  to  be  no 
reason  to  fear  that  the  excuse  of  ignorance  of  law  would 
prove  a  greater  temptation  to  the  unscrupulous  or  a  more 
effective  weapon  of  injustice.  Moreover,  in  the  few  juris- 
dictions which,  as  shall  be  seen,  have  made  the  experiment 
of  permitting  a  recovery  in  case  of  mistake  of  law,  there 
appears  to  be  no  abuse  of  the  right  nor  dissatisfaction  with 
the  working  of  the  rule. 

Assuming  then  that  it  is  not  true  that  one  is  presumed 
to  know  the  law,  and  further  assuming  that  the  danger  of 
the  abuse  of  the  right  would  be  no  greater  in  one  case  than 
in  the  other,  is  there  any  other  ground — any  reason  in 
justice  or  public  policy  which  justifies  the  rule  of  no  re- 
covery ?  It  is  believed  that  there  is  not.  On  the  contrary, 
it  is  believed  that  to  permit  a  recovery,  with  limitations 
the  same  or  similar  to  those  with  which  the  right  to  recover 
in  cases  of  mistake  of  fact  is  hedged  about,  would  sensibly 
diminish  the  area  of  human  rights  at  present  beyond  the 
reach  of  the  law. 

II.  What  Encroachments  upon  the  Rule  have  Been 
Established? 

(i.)  In  at  least  two  American  jurisdictions — Connecticut 
and  Kentucky — the  alleged  distinction  between  mistake  of 
fact  and  mistake  of  law  has  been  consistently  denied.  In 
the  most  frequently  cited  and  quoted  Connecticut  case, 
Northrop's  Executors  v.  Graves,2  Chief  Justice  Church,  in 
an  admirably  clear,  trenchant  opinion,  says  : 

"  The  mind  no  more  assents  to  the  payment  made  under  a  mistake  of 
the  law,  than  if  made  under  a  mistake  of  the  facts  ;  the  delusion  is  the 
same  in  both  cases ;  in  both  alike,  the  mind  is  influenced  by  false  motives." 

1  Lord  Ellenborough  in  Bilbie  v.  Lumley  (supra).  See  also  Pomeroy 
on  Equity  Jurisprudence,  Vol.  2,  §  842,  where  it  is  said  that  "  If  ignorance 
of  the  law  were  generally  allowed  to  be  pleaded  there  could  be  no  security 
in  legal  rights,  no  certainty  in  judicial  investigations,  no  finality  in  litiga- 
tions." 

2  (1849)  19  Conn.  548.  See  also  Kane  v.  Morehouse  (1878)  46  Conn. 
300;  Mansfield  v.  Lynch  (1890)  59  Conn.  320. 
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In  Kentucky  the  question  has  been  presented  in  a 
variety  of  cases.  Perhaps  one  of  the  most  interesting  is 
McMurtry  v.  Kentucky  Central  Railway  Co.1  The  rail- 
way company,  having  paid  a  judgment  in  an  action  for  per- 
sonal injuries,  with  interest  from  the  date  of  its  rendition, 
brought  suit  to  recover  the  amount  paid  as  interest  on  the 
ground  that  it  had  been  paid  under  a  mistake,  the  statute 
providing  that  judgments  for  personal  injuries,  inter  alia^ 
should  not  bear  interest.  In  giving  judgment  for  the  plain- 
tiff, the  court  emphasized  the  fact  that  there  had  been  no 
compromise  or  choice  of  courses  by  the  company  in  making 
the  payment. 

"  When  the  parties,"  says  Holt,  J.,  "  regard  a  question  of  either  law 
or  fact  as  doubtful,  and  to  avoid  litigation,  and  by  way  of  compromise, 
payment  is  made,  then  no  recovery  can  be  had;  but  in  the  case  now  before 
us  no  question  was  raised  at  the  time  as  to  the  right  of  the  claimant  to 
interest.     .     .     ." 

In  other  cases  in  the  same  jurisdiction  recovery  has  been 
permitted  of  meter  rent  paid  by  a  consumer  to  a  gas  com- 
pany, which,  under  a  proper  construction  of  the  contract 
between  the  gas  company  and  the  city,  the  company  had 
no  right  to  charge  ;2  of  a  liquor  license  fee  paid  under  an 
invalid  ordinance;3  of  money  paid  under  an  unconstitu- 
tional statute  ;4  of  taxes  illegally  assessed  under  a  mistake 
of  law.5  As  to  taxes,  however,  it  should  be  noted  that  it 
has  been  held6  that  when  payment  can  be  coerced  only  by 
suit,  then  if  payment  is  made  without  suit  no  recovery  will 
be  allowed.  This  seems  entirely  to  disregard  the  question 
of  mistake,  and  erroneously  to  assume  that  the  only  pos- 
sible ground  of  recovery  is  that  of  payment  under  compul- 
sion of  duress. 

(2)  In  England,7  two  comparatively  recent  cases  in 
equity  show  an  inclination  to  disregard  the  arbitrary  and 
unjust   distinction    between    the    recovery   of    money   paid 

1  (1886)  84  Ky.  462;  1  S.  W.  815. 

2  Capital  Gas  Co.  v.  Gaines  (1899)  49  S.  W.  462. 

3  Bruner  v.  Stanton  (1897)  43  S.  W.  411. 

4  Board  of  Trustees  v.  Board  of  Education  (1903)  75  S.  W.  225. 

5  City  of  Louisville  v.  Henning  (1866}  1  Bush  381. 

6  Louisville  &  N.  R.  Co.  v.  Commonwealth  (1890)  89  Ky.  531. 

7  See  also  the  New  Jersey  case  of  Coudert  v.  Coudert  (1887)  43  N,  J. 
Eq.  407. 
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under  mistake  of  law  and  relief  from  such  mistakes  in  other 
cases.  In  the  first,  Rogers  v.  Ingham,1  which  has  been  re- 
ferred to  as  "  the  modern  leading  case,"  it  appeared  that 
an  executor,  acting  on  the  advice  of  counsel  in  the  con- 
struction of  a  will,  proposed  to  divide  a  fund  in  certain 
proportions  between  two  legatees.  One  of  the  legatees, 
being  dissatisfied,  took  the  advice  of  counsel,  which  agreed 
with  the  former  opinion.  The  executor  then  divided  and 
paid  over  the  fund,  and  two  years  later  the  dissatisfied 
legatee  filed  this  bill  against  the  executor  and  the  other 
legatee,  alleging  a  mistake  in  construing  the  will  and  claim- 
ing repayment  from  the  other  legatee.  The  prayer  of  the 
bill  was  denied,  but  the  court  appears  to  have  based  the 
decision,  not  on  the  ground  that  there  could  be  no  recovery 
of  money  paid  under  mistake  of  law,  but  on  the  ground 
that  complainant  having,  after  deliberation  and  advice, 
chosen  one  of  two  courses  open  to  him,  could  not  repudiate 
his  election.     And  Mellish,  L.  J.,  significantly  said: — 

"I  think  that,  no  doubt,  as  was  said  by  Lord  Justice  Turner  'This 
court  has  power  (as  I  feel  no  doubt  that  it  has)  to  relieve  against  mis- 
takes in  law  as  well  as  against  mistakes  in  fact '  ;2  that  is  to  say,  if  there  is 
any  equitable  ground  which  makes  it,  under  the  particular  facts  of  the  case, 
inequitable  that  the  party  who  received  the  money  should  retain  it." 

In  the  second  case,  Daniel  v.  Sinclair3  a  mortgage  ac- 
count had  been  settled  on  the  footing  of  compound  interest, 
instead  of  simple  interest,  both  parties  erroneously  suppos- 
ing that  compound  interest  was  legally  collectible,  and 
though  the  court  conceded  that  giving  credit  in  an  ac- 
count was  in  many  respects  equivalent  to  payment,  it 
held  that  the  account  might  be  reopened.  "  In  equity," 
said  the  court,  "  the  line  between  mistakes  in  law  and 
mistakes  in  fact  has  not  been  so  clearly  and  sharply 
drawn."4 

(3)  In  at  least  four  jurisdictions — California,  North 
Dakota,  South  Dakota  and  Georgia— the  rule  has  been 
modified  by  legislative  enactment.  In  the  first  three,  the 
statute,  after  providing  that  apparent   consent  is  not  free 

1  (1876)  L.  R.  3  Ch.  Div.  351. 

2  Stone  v.  Godfrey  (1854)  5  D.  M.  &  G.  90. 

3  (1881)  L.  R.  6  App.  Cases  181. 

4  See  also  In  re  Hulkes  (1886)  33  Ch.  D.  552. 
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when  obtained  through    mistake  and    that  mistake  may  be 
either  of  fact  or  of  law,  defines  the  latter  as 

(i)  "A  misapprehension  of  the  law  by  all  parties,  all  supposing  that 
they  knew  and  understood  it,  and  all  making  substantially  the  same  mis- 
take as  to  the  law  ;  or  (2)  a  misapprehension  of  the  law  by  one  party,  of 
which  the  others  are  aware  at  the  time  of  contracting,  but  which  they 
do  not  rectify."1 

The  mistake  defined  in  the  second  clause  involves  an 
element  of  fraud  which  affords  a  separate  and  obvious 
ground  for  relief.  But  the  definition  in  the  first  clause  is 
of  a  mistake  in  the  true  sense,  and  is  remarkable  in  that 
by  its  terms  relief  is  confined  to  cases  in  which  the  mistake 
is  common  to  all  parties.  This  is  a  distinction  which,  as 
will  presently  appear,  has  found  some  favor  elsewhere. 
Its  merits  will  be  briefly  discussed  on  a  later  page.  At 
this  point  it  is  only  necessary  to  note  that  while  the  statute 
does  not  expressly  extend  to  cases  of  money  paid,  the 
exception  of  such  cases  has  not  been  recognized.  Thus,  in 
Gregory  v.  Clabrough's  Executors,2  it  was  held  that  the 
proceeds  of  the  crop  upon  mortgaged  premises,  paid  by 
the  mortgagor  to  the  mortgagee  on  the  advice  of  an  attor- 
ney that  the  mortgagee  was  entitled  thereto  because  the 
mortgage  covered  "  rents,  issues  and  profits  ''  might  be 
recovered  as  money  paid  under  mistake  of  law  common  to 
all  parties  within  the  provisions  of  the  code. 

In  Georgia,  before  the  adoption  of  the  statute,  it  had 
been  held  that  money  paid  under  a  mistake  of  law,  as  dis- 
tinguished from  ignorance  of  the  law,  might  be  recovered, 
the  court  in  one  case3  defining  the  distinction  as  follows: 

"Ignorance  implies  passivity;  mistake  implies  action.  Ignorance 
does  not  pretend  to  knowledge,  but  mistake  assumes  to  know.  Ignorance 
may  be  the  result  of  laches,  which  is  criminal  ;  mistake  argues  diligence, 
which  is  commendable." 

The  statute  appears  to  recognize  this  distinction,  for  it 
provides  that  "  mere  ignorance  of  the  law  ''  will  not  au- 
thorize the  intervention  of   equity.4     And  in  the  following 

1  Calif.  Civil  Code  §  1578;  N.  Dak.  Civil  Code  §  3854;  S.  Dak.  Civil 
Code  \  1207. 

2  (1900)  129  Cal.  475. 

3  Culbreath  v.  Culbreath  (1849)  7  Ga.  64.  See  also  Lawrence  v.  Bau- 
bien(S.  C.  1831)  2  Bailey,  623. 

4  Georgia  Code  §  3978. 
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section  a  further  limitation  of  the  jurisdiction  appears  to  be 
raised  by  the  provision  defining  the  mistakes  which  are 
relievable  as  mistakes  of  law  "as  to  the  effect  of  an  instru- 
ment on  the  part  of  both  contracting  parties."1  Does  this 
mean  that  unless  the  mistake  of  law  be  (i)  as  to  the  effect 
of  an  instrument,  and  (2)  common  to  all  parties,  relief  will 
not  be  granted  ?  If  so,  the  old  rule  of  no  recovery  is  but 
slightly  relaxed. 

(4)  It  has  frequently2  though  not  uniformly3  been  de- 
cided that  the  rule  of  no  recovery  does  not  extend,  or  at 
least  "  does  not  have  so  general  application,''  to  the  case  of 
the  payment  of  money  by  public  officers  or  public  agents. 
The  reason  generally  offered  for  this  limitation  is  the  im- 
portance of  protecting  the  public  funds  and  the  interests  of 
the  community.  But  in  some  of  the  cases,  where  the 
defendant  is  a  public  officer  or  agent,  stress  is  laid  upon  the 
fiduciary  relation  existing  between  the  parties,  or  between 
the  plaintiff's  principal  and  the  defendant.4  As  it  was  put 
in  the  case  of  County  v.  Grier  :5 

"  Fidelity  to  the  government  which  he  represents  and  is  sworn  to  sup- 
port, makes  restitution  a  duty." 

In  still  other  cases  it  is  contended  that  the  reason  for  al- 
lowing a  recovery  is  that  the  mistake  of  an  agent  is  not 
chargeable  to  his  principal.6  A  curious  combination  of 
all  three  notions  is  found  in  the  opinion  in  the  United  States 
Court  of  Claims  case  of  Barnes  v.  District  of  Columbia,7 
quoted  with  approval  by  the  United  States  Supreme  Court 
in  Wisconsin  Central  Railway  v.  United  States.8 

1  Georgia  Code  §  3979. 

2  Wis.  Cent.  Ry.  Co.  v.  United  States  (1896)  164  U.  S.  190;  Barnes  v. 
Dist.  of  Col.  (1887)  22  Ct.  of  CI.  366;  Ellis  v.  Bd.  of  Auditors  (1895)  107 
Mich.  528;  Heath  v.  Albrook  (Iowa  1904)  98  N.  W.  619;  County  v.  Grier 
(1897)  179  Pa.  639;  Bd.  of  Supervisors  v.  Ellison  (1875)  59  N.  Y.  620; 
Com.  v.  Field  (Va.  1887)  3  S.  E.  882. 

3  County  v.  Rundall  (1880)  43  Mich.  137  ;  Painter  v.  Polk  Co.  (1890) 
81  Iowa  242;  Peo.  v.  Foster  (1890)  133  111.  496  ;  See  also  Morgan  Park  v. 
Knopf  (1902)  199  111.  444. 

4  Ellis  v.  Bd.  of  Auditors  (1895)  107  Mich.  528;  Bartlett  v.  United 
States  (1839)  Dav.  9,  24  Fed.  Cases  1021. 

5  (1897)  179  Pa.  639. 

6  Board  of  Supervisors  v.  Ellis  (1875)  59  N.  Y.  620. 

7  (1887)  22  Court  of  Claims  366,  394.  8  (1896)  164  U.  S.  190. 
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"  The  doctrine,"  says  the  court,  "that  money  paid  can  be  recovered 
back  when  paid  in  mistake  of  fact  and  not  of  law  does  not  have  so  general 
application  to  public  officers  using  the  funds  of  the  people  as  to  individuals 
dealing  with  their  own  money  when  nobody  but  themselves  suffer  for  their 
ignorance,  carelessness,  or  indiscretion,  because  in  the  former  case  the 
elements  of  agency  and  the  authority  and  duty  of  officers,  and  their  obliga- 
tions to  the  public,  of  which  all  persons  dealing  with  them  are  bound  to 
take  notice  are  always  involved." 

In  Iowa  a  distinction  seems  to  be  recognized  between 
cases  in  which  the  particular  payment  sought  to  be  recov- 
ered is  within  the  general  scope  of  corporate  powers  and 
is  merely  unauthorized  but  not  prohibited  by  law,  and  cases 
in  which  the  payment  is  clearly  beyond  the  corporate 
powers  or  in  direct  violation  of  law.  In  the  former  class 
relief  is  denied,1  in  the  latter  granted.3  Some  such  distinc- 
tion is  suggested  also  in  the  opinion  of  the  Supreme  Court 
of  Illinois,  in  People  v.  Foster,3  but  in  the  dicta  of  later 
cases  it  is  disregarded.4 

(5)  It  has  just  been  stated  that  in  some  of  the  cases 
which  permit  public  corporations  to  recover  money  paid 
under  mistake  of  law  the  decision  seems  to  rest  on  the 
broad  ground  that  a  principal  is  not  precluded  by  the 
mistake  of  his  agent,  whether  of  law  or  of  fact.  Perhaps  in 
no  case  is  the  statement  so  unequivocally  made  as  in  Bart- 
lett  v.  United  States,5   where  Ware,  J.,  said: 

"  However  it  may  be  when  the  money  is  paid  by  the  supposed  debtor, 
no  case,  that  I  am  aware  of,  has  gone  so  far  as  to  decide  that  an  unau- 
thorized payment  by  an  agent,  from  an  erroneous  opinion  of  the  legal 
obligation  of  his  principal,  shall  be  binding  on  the  principal,  and  that  he 
cannot  recover  back  money  thus  unduly  paid." 

If  this  proposition  is  sound,  obviously  it  has  an  equal 
application  to  payments  by  agents  of  public  corporations 
and  payments  by  agents  of  private  corporations  and  indi- 
viduals; and  since  mistakes  of  corporations  must  inevitably 
be  mistakes  of  their  officers  or  agents,  it  follows  that  to  a 
corporation  as  plaintiff  relief  must  always  be  granted.  No 
case  in  which  the  point  is  made  in  favor  of  individuals  or 
private  corporations,  however,  has  been  found. 

(6)  Some  of  the  courts  have  evidenced  their  belief  in 
the  injustice  and  dishonesty  of  the  rule  of  no  recovery  by 

1  Painters.  Polk  Co.  (1890)  81  Iowa  242. 

2  Heath  v.  Albrook  (1904)  123  Iowa  559.        3  (1890)  133  111.  496. 

4  Morgan  Park  v.  Knopf  (1902)  199  111.  444. 

5  (1839)  Dav.  9,  24  Fed.  Cases  1021. 
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refusing  to  extend  it  to  cases  of  payments  to  trustees  or 
other  officers  of  the  court. *  Said  Lord  Justice  James  in  the 
prominent  case  of  Ex  parte  James  : 

"  I  think  that  the  principle  that  money  paid  under  a  mistake  of  law 
cannot  be  recovered  must  not  be  pressed  too  far,  and  there  are  several 
cases  in  which  the  Court  of  Chancery  has  held  itself  not  bound  strictly  by 
it.  I  am  of  the  opinion  that  a  trustee  in  bankruptcy  is  an  officer  of  the 
court.  He  has  inquisitorial  powers  given  him  by  the  court,  and  the  court 
regards  him  as  its  officer,  and  he  is  to  hold  money  in  his  hands  upon  trust 
for  its  equitable  distribution  among  the  creditors.  The  court,  then,  finding 
that  he  has  in  his  hands  money  which  in  equity  belongs  to  some  one  else, 
ought  to  set  an  example  to  the  world  by  paying  it  to  the  person  really 
entitled  to  it.  In  my  opinion  the  Court  of  Bankruptcy  ought  to  be  as  honest 
as  other  people." 

This  exception  to  the  rule  has  been  held  in  a  few  cases 
to  extend  to  payments  to  attorneys  at-la\v,  either  by  their 
clients  or  by  others.  For  example,  in  the  New  York  case 
of  Moulton  v.  Bennett,  where  it  appeared  that  the  defend- 
ant in  a  litigation  had  paid  to  the  plaintiff's  attorney  costs 
which  were  not  legally  chargeable,  it  was  held  that  the 
money  might  be  recovered. 

III.  The  Principle  That  Ought  To  Be  Applied. 

As  was  pointed  out  at  the  beginning  of  this  paper,2  the 
courts  of  equity,  while  generally  denying  a  remedy  for 
money  paid  under  mistake  of  law,  have  frequently  granted 
relief  from  such  mistakes  in  other  cases.  But  even  in  the 
latter  cases  they  are  by  no  means  agreed  as  to  the  jurisdic- 
tional test.  It  is  now  proposed  to  examine  the  different 
theories  that  have  been  advanced,  with  a  view  to  the  selec- 
tion of  the  true  test — the  test  which  ought  in  principle  to  be 
applied  to  cases  of  money  paid  as  well  as  to  all  other  cases. 

(i)  That  relief  should  be  granted  from  mistake 
of  one's  private  rights,  but  not  from  mistake  of 
general  law. 

Perhaps  the  highest  authority  that  can  be  quoted  in 
support  of  this  theory  is  Lord  Westbury,  "  one  of  the  ablest 
judges  that  ever  sat  in  the  English  Court  of  Chancery."3 
In  the  prominent  case  of  Cooper  v.  Phibbs,4  referring  to 
the  maxim  Ignorantia  juris  non  excusat,  he  said  : 

1  Ex  parte  James  (1874)  L.  R.  9  Ch.  Ap.  609;  Ex  parte  Simmonds 
(1885)  L.  R.  16  Q.  B.  D.  308;  Moulton  v.  Bennett  (1863)  18  Wend.  586  ; 
Gillig  v.  Grant  (N.  Y.  1897)  23  App.  Div.  596;  Comm.  v.  Lancaster  Co. 
(1891)  6  Pa.  Dist.  371. 

2  See  page  366.         3  Pomeroy,  Eq.  Jurisprudence  §  842,  note. 
4  (1867)  L.  R.  2  H.  L.  149,  170. 
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"  but  in  that  maxim  the  wordyw^  is  used  in  the  sense  of  denoting  general 
law — the  ordinary  law  of  the  country.  But  when  the  word  jus  is  used  in 
the  sense  of  denoting  a  private  right,  that  maxim  has  no  application. 
Private  right  of  ownership  is  a  matter  of  fact ;  it  may  be  the  result  also  of 
matter  of  law." 

There  has  been  a  considerable  tendency  in  courts  of 
equity,  particularly  in  England,  to  follow  this  distinction. 
The  reason  for  the  tendency  has  been  stated  by  Mr.  Pom- 
eroy 1  as  follows: 

"  A  private  legal  right,  title,  estate,  interest,  duty,  or  liability  is  always 
a  very  complex  conception.  It  necessarily  depends  so  much  upon  condi- 
tions of  fact,  that  it  is  difficult,  if  not  impossible,  to  form  a  distinct  notion 
of  a  private  legal  right,  interest  or  liability,  separated  from  the  facts  in 
which  it  is  involved  and  upon  which  it  depends.  Mistakes,  therefore,  of  a 
person  with  respect  to  his  own  private  legal  rights  and  liabilities,  may  be 
properly  regarded — as  in  great  measure  they  really  are — and  may  be  dealt 
with  as  mistakes  of  fact." 

This  amounts  to  saying  that  in  the  case  of  a  misconcep- 
tion of  a  "  private  right  "  it  is  impracticable  if  not  impos- 
sible to  determine  whether  the  misconception  is  primarily 
due  to  a  mistake  of  fact  or  a  mistake  of  law.  Conceding 
the  force  of  this  argument,  the  fact  remains  that  it  places 
the  modification  of  the  rule  of  no  relief  solely  upon  the 
ground  of  expediency,  rather  than  of  principle.  And  even 
as  a  matter  of  expediency,  it  would  seem  that  the  new  rule 
is  as  objectionable  as  the  old — that  it  is  quite  as  difficult  to 
distinguish  mistake  of  private  right  from  mistake  of  general 
law  as  to  distinguish  mistake  of  fact  from  mistake  of  law. 
Of  course,  the  distinction  between  general  and  private 
statutes  is  perfectly  clear  and  thoroughly  established,  and 
the  cases  which  grant  relief  from  acts  performed  in  ignor- 
ance of  private  statutes  may  at  least  be  said  to  rest  on  in- 
telligible grounds.  But  with  the  exception  of  such  cases, 
is  not  every  instance  of  a  misconception  of  one's  "right, 
title,  estate,  interest,  duty  or  liability,"  if  not  a  mistake  of 
fact,  a  mistake  of  general  law  ? 

(2)  That  relief  should  be  granted  for  mistake  of 
law  common  to  all  parties— that  is  to  say,  where 
they  all  act  under  the  same  misapprehension  of  law. 

This  modification  of  the  rule  of  no  relief,  as  has  been 
seen,2  has  the  sanction  ol  legislative  enactment  in  Califor- 
nia, Georgia,  and  the  Dakotas.     But  it  has  been  justly  con- 

1  Pomeroy  on  Eq.  Jurisprudence  §  849,  note.         2  See  page  370. 
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demned.1  As  a  ground  for  the  reformation  of  a  contract, 
the  necessity  that  the  mistake  shall  be  common  to  both  par- 
ties is  intelligible  ;  but  in  other  cases  the  reason  for  such  a 
requirement  is  not  apparent. 

(3)  That  relief  should  be  granted  from  mistakes 
of  law  made  in  reducing  to  writing  a  contract  al- 
ready agreed  upon  by  the  parties,  the  result  being 
that  the  language  of  the  writing  has  a  meaning  or 
effect  in  law  different  from  the  intention,  as  dis- 
tinguished from  a  mistake  with  regard  to  the  legal 
meaning  or  effect  of  a  written  instrument  agreed 
upon  as  representing  the  contract  between  the  par- 
TIES. 

This  theory  is  a  very  popular  one  with  both  text  writers 
and  judges,2  and  is  invariably  sought  to  be  supported  with 
the  argument  that  in  the  first-mentioned  case  there  is  no 
mistake  as  to  the  legal  import  of  the  contract  actually  made; 
but  the  mistake  of  law  prevents  the  real  contract  from  be- 
ing embodied  in  the  written  instrument.  The  distinction, 
however,  has  been  thought  by  careful  students  to  be  un- 
sound. The  strongest  and  clearest  indictment  of  it,  per- 
haps, is  that  of  Mr.  Bigelow,  who  says:3 

"  The  writing  is  agreed  upon  as  stating  the  contract  in  the  one  case  as 
much  as  in  the  other.  It  matters  not  whether  the  parties  say '  Here  are 
the  facts,  and  here  is  what  on  deliberation  we  want  to  do,'  and  then 
accept  from  the  draftsman  the  written  instrument  and  execute  it  as 
embodying  their  intention  ;  or  'This  writing  on  consideration  we  accept  as 
truly  expressing  our  intention  and  fix  our  signatures  to  it  accordingly.' 
The  second  act  may  imply  more  deliberation  concerning  the  writing;  but 
in  neither  case  may  the  deliberation  have  touched  the  legal  difficulty 
which  finally  arises.  The  distinction  is  trifling ;  it   does  not  go 

to  the  root  of  the  matter." 

(4)  That  relief  should  be  granted  from  mistake 
as  to  a  clear  and  established  rule  of  law,  as  distin- 
guished from  mistake  as  to  a  doubtful  and  unsettled 

RULE.4 

1  Pomeroy  on  Equity  Jurisprudence  §  846. 

2  Pomeroy  on  Equity  Jurisprudence  §  843,  and  cases  cited.  Story  on 
Equity  Jurisprudence  §  114,  and  cases  cited. 

3  Note  to  Story  on  Eq.  Juris.,  13th  ed.,  §110;  also  1  Law  Quart.  Rev. 
3°3- 

4  Story  on  Eq.  Jurisprudence  §  121,  and  cases  cited. 
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Thus  stated,  this  modification  certainly  cannot  be  sup- 
ported. In  the  first  place,  it  amounts  to  saying  that  the 
better  known  is  a  rule  of  law  the  less  responsible  is  one  for 
failing  to  know  it.  And  in  the  second  place,  it  seems  cer- 
tain that  it  would  often  be  difficult  to  decide  whether  a 
given  rule  of  law  were  clear  and  established  or  doubtful 
and  unsettled,  and  that  the  varying  conclusions  of  different 
courts  would  lead  to  embarrassment  and  confusion.  An 
examination  of  the  earlier  cases  in  which  the  rule  is  stated, 
however,  shows  the  probability  that  the  intention  was  to 
distinguish  unconscious  from  conscious  ignorance  of  the 
law.  Thus,  in  Naylor  v.  Winch,1  Sir  John  Leach,  V.  C, 
said: 

"  If  a  party  acting  in  ignorance  of  plain  and  settled  principle  of  law,  is 
induced  to  give  up  a  portion  of  his  indisputable  property  to  another  under 
the  name  of  a  compromise,  a  court  of  equity  will  relieve  him  from  the 
effect  of  his  mistake.  But  where  a  doubtful  question  arises,  such  as  this 
question  of  construction  upon  the  will  of  the  testator,  it  is  extremely  rea- 
sonable that  parties  should  terminate  their  difference  by  dividing  the  stake 
between  them,  in  the  proportions  which  may  be  agreed  upon." 

In  other  words,  the  distinction  is  between  a  genuine 
compromise,  the  parties  knowing  that  they  may  be  surrender*- 
ing  legal  rights,  and  a  settlement  made  "  under  the  name 
of  a  compromise  "  but  really  in  total  and  unconscious  igno- 
rance that  any  possible  legal  right  is  yielded.  Stated  in 
this  way,  the  rule,  as  far  as  it  goes,  is  perfectly  sound,  and 
is  applicable  alike  to  mistake  of  law  and  mistake  of  fact.2 
Moreover,  it  obviously  suggests  the  further  reaching  modi- 
fication next  to  be  considered. 

(5)  That  relief  should  be  granted,  if  neither 
at  the  time  of  the  act  nor  in  anticipation  of  it 
was  there  present  to  the  mind  of  the  actor  a 
doubt  as  to  the  law. 

To  put  the  distinction  in  another  way,  if  one  is  con- 
scious of  a  doubt  as  to  his  legal  rights  or  duties,  and  with 
or  without  deliberation,  with  or  without  advice,  chooses 
and  enters  upon  a  course  of  action,  he   should   not  be   per- 

1  (1824)  1  Sim.  &  St.  555. 

2  Mr.  Pomeroy  escapes  Sir  John  Leach's  conclusion  by  insisting  that 
he  referred  to  family  compromises  only — such  being  governed  admittedly 
by  different  considerations. 
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mitted  to  repudiate  his  choice;  but  if  one  conceives  and 
enters  upon  a  course  of  action  in  unconscious  ignorance 
of  any  question  as  to  his  legal  rights  or  duties,  relief  should 
be  granted. 

This  theory  is  most  ably  supported  by  Mr.  Bigelow,1 
who  contends  that  it  is  the  true  doctrine  of  the  leading  case 
of  Hunt  v.  Rousmanier,2  —  except  that  there  it  appears 
that  in  order  to  bar  relief  the  choice  must  have  been  de- 
liberately made.     To  quote  Mr.  Justice  Washington.3  ; 

•'  We  mean  to  say,  that  where  the  parties,  upon  deliberation  and  ad- 
vice, reject  one  species  of  security,  and  agree  to  select  another,  under  a 
misapprehension  of  the  law  as  to  the  nature  of  the  security  so  selected,  a 
court  of  equity  will  not,  on  the  ground  of  such  misapprehensions,  and  the 
insufficiency  of  such  security'     .     .     .     direct  a  new  security." 

The  notion  that  deliberation  is  essential  to  the  denial  of 
relief  has  appeared  in  other  cases.  For  example,  in  Rogers 
v.  Ingham,4  Lord  Justice  James  said  : 

"  Where  people  have  a  knowledge  of  all  the  facts,  and  take  advice,  and 
whether  they  get  good  advice  or  not,  the  money  is  divided  and  the  business 
is  settled,  it  is  not  for  the  good  of  mankind  that  it  should  be  opened." 

But  the  test  of  choice — with  or  without  deliberation  — 
seems  to  be  the  more  scientific  one,  and  while,  as  has  suffi- 
ciently appeared,  the  authorities  on  the  subject  are  in  the 
utmost  confusion,  there  is  no  doubt  that  a  large  number  of 
cases  may  be  brought  into  line  with  it.5  Moreover,  it  is  a 
test  which  is  supported  by  the  cases  of  money  paid  under 
mistake  of  fact.  For  while  it  is  there  generally  held  that 
negligence  in  not  knowing  the  fact  is  not  a  bar  to  recov- 
ery,6 an  examination  of  the  cases  will  show  that  in  most,  if 
not  all,  of  them  the  negligence  referred  to  is  an  unconscious 
negligence  — that  is  to  say,  the  plaintiff,  at  the  time  of  pay- 
ment, entertained  no  doubt  as  to  the  facts.  And,  con- 
versely, it  is  held  that  when  the  fact  is  disputed  or  ac- 
knowledged to  be  in  doubt,  a  payment  once  made  cannot 
be  recovered1 — even  though  the  plaintiff  has  taken  pains  to 

1  Story  on  Equity  Jurisprudence,  13th  ed.,  Note  to  \  no  on  mistake 
of  law;  also  1  Law  Quart.  Rev.  303. 

2  (1823)  8  Wheaton  174;  1  Peters  1.         3  1  Peters  17. 

4  (1876)  L.  R.  3Ch.  D.  351. 

5  See  Bigelow's  note  to  Story  on  Eq.  Juris.,  13th  ed.,  §  no. 

6  See  Keener  on  Quasi-Contracts,  p.  70,  and  cases  cited. 

7  See  Keener  on  Quasi-Contracts,  p.  30,  and  cases  cited. 
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investigate  and  satisfy  himself  as  to  the  fact  before  making 
the  payment. l 

It  is  submitted,  then,  that  this  test  of  the  jurisdiction  to 
relieve  from  mistake  is  the  true  one  in  principle,  and  is 
adequately  supported  by  authority.  It  is  submitted  that 
while  not  opening  as  wide  a  door  as  some  of  the  tests  pre- 
viously examined  and  rejected,  it  would  prove  as  satisfac- 
tory in  its  application  to  cases  of  money  paid  under  mistake 
of  law  as  it  has  already  proved  in  its  application  to  other 
cases  of  mistake  of  law  and  to  cases  of  mistake  of  fact. 

Finally,  it  is  respectfully  urged  upon  our  courts  and 
legislatures  that  without  abrogating  the  present  rule  de- 
nying the  recovery  of  money  paid  under  mistake  of  law, 
but  by  confining  its  application  to  cases  in  which  the 
money  appears  to  have  been  paid  with  the  consciousness  of 
a  doubt  as  to  the  law,  the  hardship  of  the  rule  will  be 
minimized  if  not  entirely  eliminated,  and  the  whole  law  of 
relief  from  mistake  placed  upon  a  basis  of  sound  and  con- 
sistent policy. 

Frederic  C.  Woodward. 
Northwestern  University  Law  School, 
Chicago,  Illinois. 

1  McArthur  v.  Luce  (1880)  43  Mich.  435. 
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The  recent  decision  of  the  Court  of  Appeals  in  Met. 
calfe  v.  Union  Trust  Company,1  brings  to  a  close  an  epi- 
sode in  the  New  York  law  of  trusts  involving  a  very  inter- 
esting question  of  constitutional  law. 

Under  the  scheme  of  trust  estates  created  by  the  Re- 
vised Statutes  of  1830,  applicable  alike  to  real  and  personal 
property,  there  was  provided  a  class  of  trusts  under  which 
the  trustee  is  empowered  to  collect  and  receive  the  income 
and  apply  the  same  to  the  use  of  a  person  for  life,  or  for  a 
shorter  term.  Section  63,  1  R.  S.  730,  prevented  the  bene- 
ficiary of  such  a  trust  from  assigning,  or  disposing  of,  his 
interest. 

A  testator,  domiciled  in  New  York,  made  his  will  in 
1870  and  therein  created  a  trust  of  this  description  for  the 
benefit  of  his  wife  during  her  life  with  remainder  over  to 
his  two  children,  one-half  to  each,  but  in  case  he  died  with- 
out issue  he  gave  all  his  property  to  his  wife.  In  1875  the 
testator  died,  leaving  surviving  his  widow  and  two  chil- 
dren, who  were  minors  under  age.  The  will  was  probated 
in  1876  and  the  trustee  undertook  his  duties  under  it.  Sub- 
sequently both  children  died  during  minority  at  different 
times,  by  reason  of  which  the  mother,  the  widow,  inherited 
the  entire  remainder.  Thus  being  in  1893  the  owner  of 
both  the  life  estate  and  the  remainder  in  the  benefical  inter- 
est in  the  property,  she  desired  the  trust  to  terminate  and 
to  enjoy  the  property  her  husband  had  left.  The  trustee, 
however,  refused  to  turn  over  the  trust  estate.  She  there- 
upon consulted  one  of  our  leading  law  firms  and  was  ad- 
vised that  she  had  no  remedy  ;  that  she  must  remain  con- 
tent with  her  life  interest  and  the  power  on  her  part  to 
convey,  by  will  or  assignment,  the  remainder  dependent 
upon  her  death  ;  but  that  she  could  not  enjoy  any  portion 
of  the  principal  during  her  life  and  must  continue  to  allow 
the  trustee  to  manage  it  and  to  receive  his  commissions 
therefor.  This  advice  was  strictly  correct,  as  the  Court  of 
Appeals    had    recently   decided   in    Asche  v.  Asche2  that 

1  (1905)  181  N.  Y.  39.         2  (1889)  113  N.  Y.  236. 
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under  such  circumstances,  because  of  the  existence  of  Sec. 
63,  no  merger  was  effected  and  the  trust  must  continue. 

As  is  usually  the  case  where  a  patient  receives  unwel- 
come advice,  she  thereupon  changed  her  doctor,  and  ap- 
plied to  another  lawyer.     That  counsel  advised  her: 

"  There  is  no  law  which  allows  you  to  ohtain  possession  of  the  prop- 
erty in  the  life  estate  and  remainder  of  which  you  are  solely  beneficially 
interested,  but  if  there  is  no  law  for  it,  we  will  make  a  law  for  it." 

Thereupon  was  introduced  into  the  Legislature  of  the 
State  of  New  York  the  bill,  which,  on  its  passage,  became 
Chapter  452  of  the  Laws  of  1893.  This  statute  amended 
Section  63  so  as  to  provide  that  wherever  the  beneficial  in- 
terest in  the  life  estate  and  the  remainder  became  merged 
by  assignment  or  Otherwise  the  trust  should  thereupon 
cease  and  determine,  and  the  trustee  should  turn  over  the 
property  to  the  person  in  whom  the  title  had  thus  merged. 
The  trust  was,  by  its  express  terms,  made  applicable  to 
"  any  trust  heretofore  or  hereafter  created."  Pursuant  to 
the  statute,  the  widow,  as  life  tenant,  assigned  to  herself,  as 
remainderman,  her  interest  as  life  tenant,  and  forthwith 
brought  a  suit  against  her  trustee  demanding  an  account- 
ing and  the  delivery  of  the  trust  property.  The  trustee, 
through  one  of  our  leading  law  firms,  defended,  on  the 
ground  that  the  act  was  unconstitutional  as  applied  to  wills 
probated  before  its  passage.  The  issues  were  referred  to 
William  C.  Wilson,  Esq.,  as  referee,  who  decided  the  law 
question  in  favor  of  the  plaintiff.  As  the  trustee's  defense 
had  been  solely  for  the  purpose  of  protecting  him  from 
future  liability,  and  the  judgment  estopped  that,  no  appeal 
was  taken,  and  the  widow  received  the  estate. 

But  the  ripple  caused  by  the  pebble  cast  into  the  pool 
of  the  Revised  Statutes  through  the  enactment  of  Chapter 
452  of  the  Laws  of  1893  did  not  die  out  with  the  close  of 
the  particular  case  which  it  had  been  intended  to  cover. 

During  the  pendency  of  the  Act  of  1893  in  the  Legisla- 
ture, the  Bar  Association  of  the  City  of  New  York  had 
fought  it  and  the  lines  had  been  drawn  on  the  following 
propositions  of  public  policy  involved  in  the  former  law  and 
its  amendments  : — 

The  Bar  Association  claimed  that  it  was  impolitic  for 
the  legislature  to  allow  the  provision  a  testator  had  made 
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of  income  for  his  wife,  who  might  be  a  spendthrift,  unused 
to  business,  to  become  alienable  by  her  even  though  the 
accident  of  survivorship  made  her  the  owner  of  the  remain- 
der. 

On  behalf  of  the  Amendment  it  was  urged  : — 
ist:  That  the  trusts  to  which  Section  63  applied  were 
not  necessarily  trusts  created  for  spendthrifts.  On  the  con- 
trary, in  the  majority  of  cases  they  were  created  merely  to 
protect  remainders  dependent  upon  life  estates.  That  in 
the  case  in  hand  had  the  testator  foreseen  the  unlikely  con- 
tingency of  the  deaths  of  both  the  infant  remaindermen 
whereby  the  mother  would  become  entitled  to  the  remain- 
der, he  would  undoubtedly  have  written  into  the  will  the 
direction  that  the  trust  should  then  terminate,  for  he  had 
so  provided  in  case  the  children  died  before  himself. 

2nd  :  That  Section  65  itself  was  an  innovation  on  the 
common  law  of  merger,  which,  under  the  English  decisions, 
applied  to  trust  estates  as  well  as  to  any  other  estates.1 

And  so  strong  was  this  presumption  of  the  common  law 
merger  that  in  the  case  of  Asche  v.  Asche  the  merger  was 
only  prevented  by  this  prohibition  in  the  Revised  Statutes. 
3rd  :  That  spendthrift  trusts  were  really  opposed  to  the 
genius  of  our  institutions,  and  that  any  person  who  held  both 
the  beneficial  interest  to  the  income  and  remainder  of  prop- 
erty should  be  the  absolute  owner  of  it  and  his  creditors 
entitled  to  recover  it. 

4th  :  That  the  act  was  constitutional  as  applied  to  prior 
wills, — 

A  :  Because  a  will  was  not  a  contract. 
B  :  Because  the  jurisdiction  of  the  legislature  over  wills 
and  estates  of  deceased  persons  came  within  the  parens 
patricz  power  of  the  legislature,  similar  to  its  jurisdiction 
over  estates  of  infants,  etc.,  and  where  all  living  persons 
having  beneficial  estates  consented  to  the  disposition  made 
by  the  legislature  there  was  no  person  competent  to  raise 
the  question  of  constitutionality. 

C  :  Because  the  trustee  had  no  estate  distinct  from  the 
beneficial  interest  of  the  cestui  que  trust  and  could  not  hold 
out  said  trust  estate  in  hostility  to  the  interests  of  the  per- 
son for  whose  benefit  such  trust  was  created. 

1  Radcliffe  v.  Bewes  [1892]  1  Chancery  227. 
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D  :  Because  the  trustee's  interest  in  his  commissions,  not 
existing  at  common  law  and  being  solely  the  creature  of  a 
statute  liable  to  repeal,  created  no  contract  in  futuro  be- 
tween the  testator,  the  estate  or  the  trustee,  which  the  legis- 
lature could  not  determine  at  any  time  it  saw  fit. 

As  might  have  been  foreseen,  other  cases  arose  under 
the  Act,  and  the  usual  amount  of  judicial  difference  of  opin- 
ion has  arisen  on  the  constitutional  question  thus  presented. 
See  Oviatt  v.  Hopkins,1  Snedeker  v.  Congdon,2  Newcomb 
v.  Newcomb,3  Mills  v.  Mills.4 

When  the  personal  property  law  was  revised  in  1897, 
Chapter  452  of  the  Laws  of  1893  was  carried  into  the  revi- 
sion. The  important  words  "  any  trust  heretofore  or  hereafter 
created"  were  omitted,  but  the  language  used  was  sufficient 
to  clearly  indicate,  as  shown  by  the  dissenting  opinion  of 
Judge  Cullen  in  the  Metcalfe  case,  an  intent  to  give  the 
statute  retroactive  force. 

Later  on  the  trust  companies,  who  are  chiefly  interested 
in  preventing  trust  estates  under  wills  from  being  termi- 
nated, have  obtained  the  enactment  by  the  Legislature  of 
Chapter  88  of  the  Laws  of  1903,  restoring  the  law  on  this 
subject  to  its  earlier  condition.  Thus  the  interest  of  a  bene- 
ficiary in  such  a  trust  is  rendered  inalienable  and  no  merger 
can  now  result. 

But  although  repealed,  the  constitutional  question  in- 
volved in  the  Act  of  1893— the  question  of  whether  it  was 
constitutional  as  applied  to  wills  probated  prior  to  its 
passage — including  as  it  does  general  principles  affecting 
the  power  of  the  Legislature,  and  ramifying  with  grave 
consequences  into  other  fields  of  legislative  activity,  is  of 
great  moment,  and  it  is  of  the  utmost  importance  that  it 
should  be  correctly  decided.  Unfortunately  the  case  of 
Metcalfe  v.  The  Union  Trust  Company  turned  on  the  issue 
of  whether  the  Act  of  1897  was  retroactive  or  not,  and  so 
no  authoritative  decision  was  made  on  the  more  important 
question.  At  the  same  time  the  opinions  delivered  deal 
with  the  constitutional  question  and  are  sufficiently  inter- 
esting to  merit  a  summary  of  the  arguments  and  results 
reached. 

1  (1897)  20  App.  Div.  170.         2  (1899)  41  App.  Div.  433. 
3  (!9°5)  33  Misc.  191-        4  (JQ00)  5°  APP-  Div-  23x- 
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Judge  Gray,  writing  the  opinion  for  the  Court,  although 
opposed,  as  he  frankly  states, "  to  the  policy  involved  in  the 
amendment  of  1893,"  says  that  he  cannot  take  the  view 
of  the  unconstitutionality  of  the  Act  of  1893,  so  forcibly 
presented  in  the  opinion  of  the  learned  justice  below* 
and  distinctly  holds — 1st,  that  it  impairs  no  contract; 
2d,  that  the  trustee's  tenure  does  not  rise  to  the  dignity  of 
an  estate  in  opposition  to  the  beneficial  estate ;  that  his  right 
to  commissions  is  given  to  him  by  statute  only.  But  by 
reason  of  the  omission  from  the  Act  of  1897  of  the  words 
"any  trust  heretofore  or  hereafter  created,"  the  learned 
Judge  finds  that  the  Act  of  1897  is  not  retroactive  and 
hence  does  not  apply  to  the  case  in  hand. 

Bartlett,  J.,  agreeing  that  the  Act  of  1897  has  no  retro- 
active effect,  argues  for  the  existence  of  a  legal  estate  in  the 
trustee  which  cannot  be  destroyed,  and  finally  concludes 
that  a  testator  has  a  right  to  leave  behind  him  a  legal  trust 
which  cannot  be  destroyed  by  the  Legislature  or  the  acci- 
dent of  survivorship  or  assignment,  although  all  the  living 
persons  beneficially  interested  and  the  Legislature  itself  so 
desire  it. 

Cullen,  J.,  dissenting,  holds  the  Act  of  1897  retroactive 
and  constitutional.  On  the  issues  involved  the  Court 
finally  stood  as  follows:  That  the  Act  of  1897  was  not 
retroactive  was  held  by  all  except  Cullen,  J.,  dissenting. 

That  the  Act  of  1897,  if  retroactive,  was  constitutional 
as  applied  to  prior  wills  was  held  by  Cullen,  Gray  and 
O'Brien,  JJ. 

Nays,  Bartlett  and  Vann,  JJ.,  Haight  and  Werner,  not 
voting. 

The  constitutional  question  is  therefore  open  for  future 
adjudication. 

Some  lawyers  have  cried  out  against  the  existence  of 
dissenting  opinions.  A  perusal,  however,  of  the  masterly 
and  luminous  dissenting  opinion  of  Judge  Cullen  in  this 
case1  is  sufficient  to  justify  the  proposition  that  there  are 
occasions  when  dissenting  opinions  should  be  written. 

With  the  force,  directness  and  legal  acumen  which  usu- 
ally distinguish  the  learned  justice,  he  makes  the  following 
propositions  as  clear  as  noonday  : 

1  Pages  51  to  62. 
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ist:  That  the  statute,  if  retroactive,  is  constitutional  as 
applied  in  trusts  created  before  its  enactment,  citing  as 
authority  Clarke  v.  Van  Surlay,1  Cochran  v.  Van  Surlay,2 
Towle  v.  Forney,3  Suydam  v.  Williamson,4  Leggett  v. 
Hunter.5  These  cases  all  hold  distinctly  that  a  will  is  not 
a  contract  and  that  the  Legislature  may  vary  its  provisions 
provided  all  living  persons  entitled  to  estates  under  it  con- 
sent. This  power  flows  from  the  original  parens  patrice 
power  of  the  king  over  estates  of  infants  and  persons  non 
compos  mentis  and  trusts,  only  a  portion  of  which  has  been 
delegated  to  the  courts  of  chancery,  the  remaining  attri- 
butes of  sovereignty  still  being  in  the  legislature.  And 
that  these  authorities  are  clearly  right  can  be  proved  by  a 
historical  review  of  the  rise  and  evolution  of  the  powers  of 
the  legislature  and  of  the  court  of  chancery  from  the  orig- 
inal prerogatives  of  the  king — a  history  too  extensive  to  be 
worked  out  in  this  article. 

Answering  the  argument  of  Judge  Bartlett  that  the 
legislature  cannot  interfere  with  the  scheme  of  a  will  there- 
tofore probated,  Judge  Cullen  says: 

"There  is  no  inhibition  in  the  Constitution  against  the  destruction  of 
trusts  or  against  setting  aside  wills.  There  is,  however,  a  provision  that 
no  person  shall  be  deprived  of  property  without  due  process  of  law,  and, 
therefore,  if  the  effect  of  the  abrogation  of  the  trust  is  to  deprive  any  one 
of  a  property  right,  the  statute  would  be  unconstitutional  and  void.  But 
injuria  twn  Jit  volenti,  and  it  is  entirely  plain  that  where  every  one  in 
interest  consents,  no  one  is  deprived  of  any  property.  If  that  is  not  so,  who 
is  it  whose  rights  are  invaded  ?     Name  the  person."6 

He  then  proceeds  to  show  that  a  dead  man  is  not  a 
person  who  has  rights  under  our  conception  of  the  Con- 
stitution. 

Answering  the  suggestion  contained  in  Oviatt  v.  Hop- 
kins1 that  the  statute  operated  to  deprive  the  trustee  of  his 
property  and  therefore  was  unconstitutional,  Judge  Cullen 
clearly  shows  that  a  trustee  cannot  assert  rights  in  hostility 
to  the  rights  of  the  beneficiary,  and  that  since  the  tenure  of 
a  trustee  to  his  office  is  subject  to  the  court  of  chancery8 

1  (1836)  15  Wend.  436.         2  (1838)  20  Wend.  365. 

3  (1856)  14  N.  Y.  423. 

4  (i860)  24  How.  427;  (1867)  6  Wall.  723. 

5  (1859)  19  N.  Y.  445.         6  Page  59.         7  (1897)  20  App.  Div.  168. 

8  Matter   of    Morgan    (1872)    63    Barb.  621;  Doraismes  v.    Dunham, 
1880)  22  Hun.  86. 
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he  has  no  estate  to  be  protected.  An  even  more  conclusive 
answer  is  that  unless  he  can  claim  a  vested  estate  in  future 
commissions,  which  he  evidently  cannot  do  for  the  reason 
that  his  commissions  and  the  amount  of  them  are  entirely 
subject  as  to  future  acts  to  the  present  repeal  of  the  com- 
mission act  by  the  legislature  or  the  subsequent  refusal  of 
the  same  by  the  court  of  chancery  under  certain  conditions, 
it  follows  that  his  estate  is  a  mere  dry  estate  having  no 
beneficial  interest  whatsoever,  and  hence  not  constituting 
property.  And  especially  is  this  true  when  we  look  back 
into  the  history  of  trusts  and  find  that  originally  no  com- 
missions were  allowed,  and  that  they  are  solely  the  creatures 
of  the  statute,  and  that  the  statute  does  not  constitute  a 
contract  with  the  trustee,  except,  perhaps,  for  past  commis- 
sions earned.  Again  the  history  of  trusts  shows  that  trusts 
were  created  for  the  benefit  of  the  beneficial  owners  of  the 
estate,  not  the  beneficial  estate  for  the  benefit  of  the  trustee. 
The  latter  view  puts  the  cart  before  the  horse,  and  violates 
the  fundamental  conception  of  a  trust.  For  a  trust  may 
exist  without  a  trustee,  but  never  without  a  beneficiary. 

In  a  rather  amusing  close  to  bis  opinion,  Justice  Cullen 
points  out  the  peculiar  result  of  the  opposing  view  as  cal- 
culated in  the  case  of  the  will  under  discussion  to  bring 
about  a  state  of  facts  directly  opposed  to  the  wishes  of  the  tes- 
tator. Under  the  will  in  controversy,  the  trust  estate  was 
to  last  during  the  life  of  the  widow  or  until  her  remarriage. 
Without  remarrying,  she  having  become  possessed  of  the 
beneficial  interest  in  both  the  remainder  and  the  life  estate, 
applied  to  get  the  property  from  the  trustee.  The  prevail- 
ing opinion  decreed  that  she  should  not,  because  the  Act  of 
1897  was  construed  not  to  be  retroactive  in  its  effect. 

Judge  Cullen  thus  describes  the  legal  joke  perpetrated 
by  the  result:1 

"  I  doubt,  however,  whether  the  decision  of  the  Appellate  Division  in 
this  case  does  conduce  to  effectuate  the  desire  of  the  testator,  by  no  means 
an  uncommon  one,  that  his  widow  should  remain  unmarried.  Under  that 
decision,  the  plaintiff  cannot  now  take  the  principal  of  the  property,  but 
the  day  on  which  she  marries  the  trust  terminates,  and  under  the  assign- 
ment from  her  children  to  her  she  is  entitled  to  the  whole  fund.  The  title 
of  the  present  case  on  appeal  would  seem  to  indicate  that  this  peculiar 
temptation  has  as  yet  proved  insufficient  to  induce  the  plaintiff  to  thrust 
aside  the  memory  of  her  deceased  husband." 

1  Page  62. 
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The  decision  was  rendered  February  21,  1905.  Query  : 
Will  the  aforesaid  pecuniary  temptation  prove  sufficient  to 
bring  about  this  remarriage,  and  thus  the  substantial  nulli- 
fication of  the  court's  decree  and  frustration  of  the  wishes 
of  the  testator? 

The  opinions  in  the  Metcalfe  case  and  in  the  other  liti- 
gations referred  to  against  the  constitutionality  of  the  Act 
of  1893  viewed  in  the  light  of  the  conclusive  argument  of 
Judge  Cullen's  dissenting  opinion  in  the  Metcalfe  case,  are 
all  pertinent  examples  of  the  extreme  difficulty  of  obtaining 
from  judges  a  correct  construction  of  a  statute  according  to 
logic  and  the  true  evolution  of  the  legal  history  of  the  sub- 
ject matter  when  the  result  of  such  decision  is  opposed  to 
their  own  views  as  to  what  the  public  policy  of  the  legisla- 
tion should  be.  Not  agreeing  with  the  public  policy  of 
allowing  trust  estates  for  life  to  become  merged  in  the 
remainder,  there  is  finally  reached  the  extreme  height  of 
judicial  legislation  resulting  in  the  repeal  of  a  legislative 
enactment  set  forth  by  Judge  Bartlett  in  his  opinion  in  the 
Metcalfe  case.  Therein  he  holds  that  the  dead  hand  of  the 
testator  shall  continue  his  will  contrary  to  the  wishes  of 
all  living  persons  beneficially  interested  in  the  property  and 
of  the  legislature  itself,  heretofore  under  such  circumstances 
always  construed  to  possess  the  high  prerogatives  of 
the  king  over  testamentary  dispositions. 

The  abuse  of  judicial  legislation  could  no  further  go.  It 
is  to  be  hoped  that  when  this  question  may  hereafter  come 
up  for  authoritative  decision,  the  sane  and  just  views  of  the 
dissenting  opinion  of  Judge  Cullen  in  the  Metcalfe  case 
upholding  the  constitutionality  of  such  a  retroactive  act 
relating  to  trusts  will  receive  from  the  full  court  the 
approval  it  so  justly  deserves. 

R.  Floyd  Clarke. 
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NOTES. 


Congressional  Regulation  of  Sales  within  a  State. — The  early 
cases  in  the  Supreme  Court  where  the  commerce  clause  of  the  federal 
constitution  was  construed  almost  exclusively  concerned  state  stat- 
utes alleged  to  be  in  contravention  of  that  clause,  and  the  court  held 
that  not  only  the  transportation  of  goods  into  a  state  but  their  incor- 
poration into  the  general  mass  of  property  within  the  state  was 
protected.  Incorporation  was  brought  about  either  by  a  sale  or 
mixing  with  other  property  within  the  state  or  by  breaking  the 
original  package  in  which  the  goods  were  imported.  Statutes  regu- 
lating sales  by  the  importer  in  the  original  package  were  therefore 
invalid.  Broivn  v.  Maryland  (18 27)  12  Wheat.  419.  And  a  state 
could  not  regulate  the  sale  of  goods  where  the  delivery  in  pursuance 
of  the  sale  would  be  interstate  transportation.  Robbins  v.  Shelby 
County  Taxing  District  (1887)  120  U.  S.  489.  Where,  however, 
goods  had  been  incorporated  in  the  general  mass  of  property  in  the 
state,  they  were  subject  to  uniform  state  laws  regulating  the  sale  of 
property;  Emcrt  v.  Missouri  (1895)  XS^  U.  S.  296;  and  likewise  the 
state  might  regulate  the  manufacture  of  goods,  even  though  intended 
for  export.     Kiddv.  Pearson  (1889)  128  U.  S.   1. 

The  court  has  had  a  different  class  of  cases  to  deal  with  recently 
under  the  Sherman  Anti-Trust  Act.  In  deciding  in  Addyston  Pipe  & 
Steel  Co.  v.  United  States  (1899)  175  U.  S.  211,  that  combinations  to 
regulate  the  sale  of  goods  and  their  delivery  in  another  state  pursuant 
to  such  sale  were  illegal,  the  court  did  no  more  than  follow  the 
Robbins  case,  and  in  deciding  in  United  States  v.  E.  C.  Knight  Co. 
(1895)  156  U.  S.  1,  that  Congress  had  no  power  to  regulate  contracts 
restricting  the  manufacture  of  goods  even  if  intended  for  export  to 
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another  state,  the  court  did  not  go  outside  Kidd  v.  Pearson.  In  the 
recent  case  of  Swift  &  Co.  v.  United  States  (1905)  196  U.  S.  375, 
however,  the  court  seems  to  have  laid  down  a  rule  in  cases  of  con- 
spiracies in  restraint  of  trade  different  from  that  in  cases  of  state 
interference.  In  this  case  the  court  restrained  the  defendants  from 
combining  to  regulate  the  sale  of  meats  where  no  interstate  delivery 
was  to  be  made,  and  without  reference  to  whether  the  sales  were  in  the 
original  packages.  In  so  deciding  the  court  seems  to  be  laying  down  a 
rule  contrary  to  that  in  Emert  v.  Missouri,  though  it  seems  not  to  have 
intended  to  overrule  that  case,  since  it  declared:  "  But  we  do  not 
mean  to  imply  that  the  rule  which  marks  the  point  at  which  state 
taxation  or  regulation  becomes  permissible  necessarily  is  beyond  the 
scope  of  interference  by  Congress  in  cases  where  such  interference  is 
deemed  necessary  for  the  protection  of  commerce  among  the  states." 
The  court  has  frequently  declared  that  the  commerce  clause  pro- 
tected interstate  commerce  from  direct  regulation  only,  and  not  from 
indirect  and  incidental  interference,  as  in  the  Knight  case  and  in  Emert 
v.  Missouri,  supra.  There  appears  however  to  have  been  a  departure 
from  this  rule  in  the  case  of  statutes  discriminating  against  foreign 
goods  which  had  been  incorporated  in  the  property  of  the  state. 
Here,  though  there  was  no  more  direct  interference  with  interstate 
commerce  than  if  all  goods  except  foreign  goods  in  the  original  pack- 
ages had  been  taxed,  the  further  fact  of  discrimination  made  the 
statutes  invalid.  Voighi  v.  Wright  (1891)  141  U.  S.  62.  In  the 
principal  case,  there  was  a  different  danger  to  guard  against,  and 
again  departing  from  the  strict  rule  that  only  direct  interference  is 
cognizable  by  Congress,  the  court  has  restrained  the  performance  of 
agreements  relating  to  strictly  intra-state  sales  where  those  agreements 
were  parts  of  one  entire  scheme  to  regulate  interstate  commerce. 
The  previous  departure  of  the  court  from  the  strict  lule  was  one 
whose  limits  were  easily  fixed,  but  the  effect  of  the  present  decision  is 
more  difficult  to  foresee.  The  result  appears  to  have  been  reached 
by  applying  the  criminal-law  principle  that  the  plan  may  make  the 
parts  unlawful;  and  this  would  seem  to  indicate  that  a  plan  to  inter- 
fere with  interstate  commerce,  where  all  the  parts  of  the  plan  were  in 
themselves  outside  the  cognizance  of  Congress,  might  be  restrained. 
If  this  be  so,  the  distinction  between  the  principal  case  and  United 
States  v.  E.  C  Knight  Co.  consists  simply  in  the  number  of  different 
parts  in  the  scheme,  and  their  effectiveness  to  accomplish  their  pur- 
pose. The  court  may  however  restrict  its  decision  to  cases,  as  was 
the  fact  in  the  principal  case,  where  there  are  parts  in  the  scheme 
which  are  in  themselves  unlawful.  Under  such  a  restriction  of  the 
decision,  the  court,  though  still  having  to  decide  a  large  class  of  cases 
on  their  precise  facts,  would  yet  have  a  distinct  line  of  demarcation 
between  cases  following  the  principal  case,  and  cases  like  United 
States  v.  E.  C.  Knight  Co.  See  4  Columbia  Law  Review,  490;  5  id. 
298. 

The  Removal  of  Eminent  Domain  Procef dings  to  a  Federal 
Court. — By  insisting  on  the  fact  that  in  eminent  domain  proceedings 
a  state  has  chosen  to  act  through  the  machinery  of  its  regularly  con- 
stituted courts,  rather  than  by  the  agency  of  a  tribunal  not  called  a 
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court,  the  Supreme  Court  recently  seems  to  have  furnished  another 
instance  of  the  tendency  toward  centralization.  Madisonville  Trac- 
tion Co.  v.  St.  Bernard  Mining  Co  (1905)  25  Sup.  Ct.  Rep.  251.  In 
a  case  where  private  rights  had  attached  under  a  federal  law  Chief 
Justice  Marshall  denned  as  a  suit  within  the  judicial  power  of  the 
federal  courts  any  question  respecting  the  constitution,  laws  or 
treaties  of  the  United  States  which  should  assume  such  form  that  the 
judicial  power  was  capable  of  acting,  Osborn  v.  Bank  0/  the  U.  S. 
(1824)  9  Wheat.  738,  819,  and  in  Railroad  Co.  v.  Whitton  (1S71)  13 
Wall.  270,  it  was  held  that  a  state  could  not  defeat  federal  jurisdiction 
by  attaching  to  a  right  created  by  statute  a  condition  that  it  should 
be  enforced  only  in  the  state  couits.  These  were  cases  where  lights 
had  vested  and  their  determination  was  essentia'ly  a  function  of  the 
judiciary  within  the  separation  of  powers  prescribed  by  the  constitu- 
tion; being  properly  federal  judiciary  questions,  the  federal  courts 
took  jurisdiction  in  spite  of  the  state  law.  In  Kohl  v.  U.  S.  (1875) 
91  U.  S.  367,  it  was  held  that  the  United  States  could,  by  virtue  of 
its  sovereignty,  condemn  lands  within  a  state,  and  that  when  Con- 
gress failed  to  provide  machinery  for  the  purpose,  the  courts  of  that 
sovereignty  could  be  used,  within  the  meaning  of  the  Judiciary  Act. 
But  eminent  domain  is  an  attribute  of  sovereignty;  its  exercise  is 
vested  solely  in  the  legislature,  Kramer  v.  Railroad  Co.  (1855)  5  Ohio 
St.  140,  and  the  only  function  of  the  court  is  to  determine  whether 
or  not  the  legislature  has  observed  the  restrictions  imposed  by  the 
constitution,  Secombe  v.  Railroad  Co  (1874)  23  Wall.  108.  The 
legislature  might  exercise  the  right  by  direct  vote;  State  v.  Rapp 
(1888)  39  Minn.  65;  it  could  delegate  its  discretion  to  one  of  its  com- 
mittees or  to  a  permanent  board,  defining  its  duties  and  fixing  the 
conditions  under  which  it  should  declare  a  condemnation,  Kramer  v. 
Railroad  Co.  supra  ;  State  v.  Rapp,  supra,  but  the  condemnation 
would  still  be  the  fiat  of  the  legislature.  Similarly,  the  legislature 
might  adopt  the  procedure  of  the  courts  to  determine  the  advisability 
of  its  own  vote;  but  it  would  not  thereby  cause  the  exercise  of  its 
power  to  be  any  the  less  a  purely  legislative  function,  and  it  is  difficult 
to  see  how  this  result  would  be  accomplished  the  more  by  prescribing 
that  procedure  for  its  board,  whether  that  board  be  newly  created  or 
whether  one  of  the  regularly  constituted  courts  be  used.  The  court 
would  still  be  the  agent  of  the  legislature  with  respect  to  these  duties, 
and  not  the  independent  judiciary  created  by  the  constitution.  When 
the  condemnation  has  been  consummated,  or  is  about  to  be,  it  be- 
comes pertinent  to  inquire  whether  the  legislature  has  acted  within  the 
restrictions  imposed  by  the  constitution,  and  this  is  a  question  for  the 
court;  when  the  restriction  is  imposed  by  the  federal  constitution,  the 
question  is  for  the  federal  courts.  Likewise,  an  appeal  will  lie  to  the 
courts  to  determine  whether  or  not  the  judgment  of  the  board  is 
within  the  authority  granted  by  the  legislature,  and  in  a  proper  case, 
this  question  also  has  been  reserved  to  the  federal  courts.  This  dis- 
tinction was  clearly  pointed  out  in  Boom  Co.  v.  Patterson  (1878)  98 
U.  S.  403,  and  approved  in  Pacific  Railroad  Removal  Cases  (1884)  115 
U.  S.  1,  18,  but  seems  to  have  been  lost  sight  of  in  Searle  v.  School 
Dist.  No.  2  (1887)  124  U.S.  197,  and  in  some  of  the  lower  federal 
courts.      Warren  v.  Railroad  Co.  (1875)  6  Biss.  425;  Railway  Co.   v. 
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Jones  (1886)  29  Fed.  193;  Railroad  Co.  v.  Copper  Co,  (18S5)  25  Fed. 
515.  In  Boom  Co.  v.  Patterson  and  in  the  Removal  Cases  the  suits 
were  removed  to  the  fedtral  courts  after  condemnation  and  on  appeal 
as  to  whether  proper  compensation  had  been  decreed  by  the  legisla- 
tive tribunal.  This  was  the  sole  question  dtteimined  by  the  court, 
though  it  seems  that  the  question  of  due  process  of  law,  public  use, 
or  any  other  constitutional  restriction  might  just  as  well  have  been 
heard  by  the  federal  court,  and  the  decree  of  condemnation  allowed 
only  on  condition  of  compliance  with  the  judgment  of  the  court  on 
that  question.  See  Warren  v.  Railroad  Co.,  supra.  In  Searle  v. 
School  Dist.  No.  2,  supra,  as  in  the  principal  case,  the  body  appointed 
by  the  legislature  to  exercise  its  authority  was  a  court,  and  the  legisla- 
ture prescribed  in  part  the  ordinary  rules  of  a  suit  at  law  for  the  gov- 
ernment of  the  court  on  this  question.  The  Supreme  Court  held  it 
to  be  a  suit  within  the  Judiciary  Act,  and  removable  to  the  federal 
courts  before  judgment  in  the  state  court.  But  no  state  court  other 
than  the  one  appointed,  even  though  of  general  jurisdiction,  could 
have  decreed  a  condemnation,  Kohl  v.  United  Stales,  supra,  375,  nor 
had  rights  vested  under  the  statute,  as  in  Railroad  Co.  v.  Whition.  See 
In  re  Northampton  (1893)  158  Mass  299.  In  such  a  case  it  would 
seem  that  the  federal  courts  might  determine  the  question  of  what 
would  be  a  proper  compensation,  but  it  is  difficult  to  see  how  its  de- 
cree of  condemnation  could  be  of  any  effect  without  a  subsequent 
ratification  by  the  s-tate  legislature.  See  United  States  v.  Jones  ( ]  8S3) 
109  U.  S.  515. 


DESTRucTiruLnY  of  Trusts  under  the  New  York  Revised 
Statutes.  —  At  common  law  a  court  of  equity  could  decree  the  disso- 
lution of  a  trust  when  the  legal  and  equitable  estates  had  merged. 
Til  ton  v.  Davidson  (1903)  98  Me.  55.  This  might  occur  either  by  a 
release  from  the  life  beneficiary  to  the  remainderman  absolutely  en- 
titled, Radcliffe  v.  Bewes  [1892]  1  Ch.  227,  or  by  a  conveyance  from 
the  latter  to  the  former.  Sharpless'  Estate  (1892)  151  Pa.  St.  214. 
On  Jan.  1,  1830,  the  New  York  Revised  Statutes  took  effect,  creating 
a  new  and  peculiar  s\stem  of  uses  and  trusts,  and  providing  that 
the  beneficiaiy's  interest  should  be  inalienable.  1  R.  S.,  c.  730  §63. 
This  provision  rendered  a  trust  indestructible  during  the  time  for 
which  it  was  created.  Asche  v.  Asche  (1889)  113  N.  Y.  232.  The 
cestui  could  not  assign  his  interest,  Hawley  v.  James  (1836)  16  Wend. 
61,  165  ;  the  trustee  could  not  terminate  the  trust  by  a  conveyance  to 
the  beneficiary,  nor  had  the  Supreme  Court  power  to  authorize  its 
destruction.  Douglas  v.  Cruger  (1880)  80  N.  Y.  15.  The  statute, 
however,  affected  only  trusts  created  after  its  passage.  Dyett  v. 
Central  Trust  Co.  (1893)  140  N.  Y.  54.  On  April  21,  1893,  Section 
63  was  amended  (Laws  1893,  c.  452)  so  as  to  allow  a  cestui  of  "any 
trust  heretofore  or  hereafter  created  for  the  receipt  of  rents  and  profits 
of  lands  or  the  income  of  personal  property"  who  has,  or  may  become 
entitled  to  the  remainder,  to  release  to  himself,  as  remainderman,  all 
his  interest  in  the  equitable  estate,  and  thus  to  destroy  the  trust  ty 
merger  of  the  two  interes-ts.  It  is  noteworthy  that  this  provision  is 
expressly  retroactive.     On  Oct.  1,  1896,  Section  63,  as  thus  amended 
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was  embodied,  substantially,  in  the  Real  Property  Law  (Laws  1896,  c. 
547  §83)  and  on  Oct.  1,  1897,  in  the  Personal  Property  Law. 
Laws  1897,  c.  417  §3.  In  these  enactments,  however,  it  is  signifi- 
cant that  the  words  •' of  any  trust  heretofore  or  hereafter  created" 
were  omitted.  The  question  has  recently  arisen  whether  the  above 
provision  of  the  Personal  Property  Law  of  1897  is  retroactive.  In  a 
trust  to  pay  the  income  of  personalty  to  the  testator's  wife  for  life  or 
until  she  remarry,  remainder  to  her  children,  it  was  held  by  the  Court 
of  Appeals  that  Section  3  was  not  retroactive  and  that  the  trust  was 
not  terminated  by  assignments  to  the  widow  of  the  interests  of  the 
children  as  remaindermen,  followed  by  a  release  from  the  widow  to 
herself  of  her  interest  in  the  income.  The  trust  was  created  in  1892, 
at  which  time  the  cestui's  interest  was  inalienable,  and  the  assignment 
was  in  February,  1903.  Metcalfe  v.  Union  Trust  Co.  (1905)  181  N. 
Y.  39.  There  were  three  principal  grounds  for  the  decision.  First, 
all  the  judges  save  Cullen,  C.  J.,  who  dissented,  agreed  that  the 
Legislature  intended  Section  3  to  act  prospectively  only.  It  may  be 
regarded  as  settled,  therefore,  that  Section  3  of  the  Personal  Property 
Law  of  1897,  and,  by  analogy,  Section  83  of  the  Real  Property  Law 
of  1896,  are  not  retroactive.  Second,  the  fact  that  the  widow's 
equitable  life  estate  was  conditional  was  held  to  evidence  an  intention 
on  the  part  of  the  testator  to  make  her  interest  inalienable  ;  and, 
finally,  Judges  Bartlett  and  Vann  were  of  opinion  that  the  legal  title, 
vested  in  the  trustee  until  the  execution  of  the  trust,  is  property  of 
which  he  cannot  be  constitutionally  deprived  without  his  consent ; 
Judges  Gray,  O'Brien  and  Cullen  were  contra,  and  Judges  Haight 
and  Werner  did  not  vote.  See  Oviatt  v.  Hopkins  (1897)  20  N.  Y. 
App.  Div.  168;  Cuthbert  v.  Chauvet  (1893)  136  N.  Y.  326. 

If  the  trustee  and  all  the  beneficiaries  consent,  it  has  been  un- 
equivocally held  that  a  statute  permitting  the  termination  of  the  trust 
violates  no  contract  right,  Cochran  v.  Van  Surlay  (1838)  20  Wend. 
365;  Williamson  v.  Suydam  (1867)  6  Wall.  723,  and  even  without 
his  consent  it  would  seem  to  violate  no  property  right  in  the  trustee. 
His  title  is  a  naked  right  which  he  holds  solely  for  the  cestui's  benefit ; 
it  is  representative,  not  personal,  and  is  property  which  the  courts  will 
protect  as  such  only  when  he  asserts  his  right  for  the  cestui's  benefit, 
and  not  when  he  does  so  for  his  own.  Thorn 's  Exrs.  v.  Thorn  ( 1 S97) 
95  Va.  413;  What/  v.  Converse  (1888)  146  Mass.  345.  Though  he 
resist,  he  is  removable  by  the  court  at  its  discretion.  Perry  on  Trusts, 
5th  ed.  276.  His  right  to  commissions  is  given  by  statute,  and  ex- 
cept as  to  commissions  already  earned,  may  be  withdrawn  by  the 
Legislature.  Upon  his  death  his  title  in  New  York  does  not  pass  to 
his  heirs,  but  vests  in  the  Supreme  Court.  R.  P.  L.  §91;  P.  P.  L.  §8. 
Here  are  none  of  the  attributes  of  property  as  the  wurd  is  used  in  the 
constitutions;  it  is  not  ustd  in  ''any  narrow  or  technical  sense,  or  as 
importing  a  power  of  legal  control  merely,  but  rather  as  implying  a 
vested  interest  which  it  is  right  and  equitable  that  the  government 
should  recognize  and  protect  and  of  which  the  individual  could  not 
be  deprived  arbitrarily  without  injustice."  Cooley,  Const.  Lim.,  7th 
ed.,  508,  149  note;  Re/.  Dutch  Church  v.  Mott  (1838)  7  Paige  yj. 
The  court  being  divided  upon  the  question,  it  is  impos-ible  to  say 
whether  the  amendment  of  1893,  which  is  expressly  retroactive  and 
which  permits  destruction  by  merger,  would  be  treated  by  the  court  as 
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constitutional  if  the  question  were  squarely  raised  in  either  of  the 
following  ways  :  (i)  an  attempt  between  April  21,  1893,  and  Oct.  1, 
1896  to  destroy  by  merger  a  trust  of  realty  created  prior  to  April  21, 
1893,  or  (2)  a  like  attempt,  prior  to  Oct  1,  1897,  to  destroy  a  trust 
of  personalty  created  prior  to  April  21,  1893.  The  tendency  in  New 
York  seems  to  be  to  question  the  constitutionality  of  a  retroactive 
statute  in  such  a  case.  Cuthbert  v.  Chauvet,  supra  ;  Ovialt  v.  Hopkins, 
supra.  On  March  25,  1903,  Section  63  was  again  amended  by  re- 
pealing the  amendments  of  1893,  1896  and  1897,  thus  placing  the 
law  in  the  same  condition  as  in  1830.  This  act  was  expressly  declared 
not  retroactive. 

The  destructibility  of  a  trust  in  New  York  therefore  seems  to  de- 
pend on  the  date  of  its  creation.  Trusts  created  prior  to  January  1, 
1830,  are  destructible  by  any  method  known  to  the  common  law. 
Trusts  created  between  January  1,  1830,  and  April  21,  1893,  are  in- 
destructible ;  but  it  seems  to  be  an  open  question  whether  destruction 
of  such  a  trust  would  be  allowed  if  a  merger  were  attempted,  or  was 
alleged  to  have  occurred  by  law,  between  April  21,  1893,  and  Oct.  1, 
1896,  if  realty,  or  between  April  21,  1893,  and  Oct.  1,  1897,  if 
personalty,  during  which  periods  Section  63  was  expressly  retroactive. 
Trusts  of  either  realty  or  personalty,  created  between  April  21,  1893, 
and  March  25,  1903,  are  destructible.  Trusts  created  since  March 
25,  1903,  are  indestructible. 


Employer's  Liability  Based  on  Statutory  Classification  of 
Employees. — A  statute  of  the  state  of  Ohio  provided  that  railroad 
companies  should  be  liable  to  employees  exercising  no  authority,  when 
injured  through  the  negligence  of  employees  exercising  authority, 
though  the  injured  employee  was  in  no  way  under  the  authority  of  the 
negligent  one,and  though  their  respective  employments  were  in  different 
branches  of  the  service.  In  an  action  by  a  fireman  against  the  com- 
pany for  injuries  received  through  the  negligence  of  an  engineer  on 
another  locomotive,  the  statute  was  attacked  as  unconstitutional  in 
denying  the  equal  protection  of  the  laws.  It  was  argued  that  it 
allowed  recovery  to  the  fireman,  but  denied  it  to  the  engineer  of  the 
same  locomotive,  though  both  were  injured  by  the  negligence  of  one 
in  authority  over  neither.  The  statute  was  sustained,  the  Court 
holding  that  there  was  reasonable  ground  for  the  classification  made  ; 
and  that  the  public  welfare  was  promoted  by  making  railroad  com- 
panies especially  careful  in  selecting  their  superior  employees. 
Kane  v.  Erie  R.  R.  Co.  (1904)  133  Fed.  681. 

The  Fourteenth  Amendment  to  the  Constitution  does  not  require 
that  all  laws  be  universally  applicable  ;  but  that  there  be  equal  laws 
for  equal  conditions.  Freund,  Police  Power,  §  611.  It  leaves  to  the 
state  the  power  to  classify  according  to  those  conditions,  and  requires 
that  the  law  be  equally  applicable  to  all  within  a  clas-.  G.  C.  &  S. 
Fe  R.  R.  Co.  v.  Ellis  (1896)  165  U.  S.  150.  But  the  classes  must 
exist  independently  of  the  statute,  i.  e.,  the  clissification  must  be  a 
natural  and  not  an  arbitrary  one.  A  stitute  which  provided  for  the 
regulation  of  grain  elevator  rates  in  Chicago  was  upheld  because  of 
the  peculiar  danger  of  natural  monopoly  in  that  business  in  Chicago. 
Munn  v.  Illinois  (1876)  94  U.  S.  391;  see  Brass  v.  N.  Dakota  (18 9 4) 
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153  U.  S.  391.  That  the  peculiar  hazard  of  railroad  employment  is 
deemed  sufficient  a  basis  for  discrimination  is  well  settled  ;  and  the 
fellow-servant  rule  may  be  modified  or  entirely  abrogated  in  the  case 
of  such  employment.  Mo.  Pac.  R.  R.  Co.  v.  Mackey  (1888)  127  U. 
S.  205.  But  on  the  other  hand  a  statute  was  held  unconstitutional 
which  allowed  the  recovery  of  attorney's  fees  if  suit  was  brought 
because  of  the  railroad  company's  refusal  to  pay  a  claim;  the  court 
holding  that  in  this  respect  railroad  companies  did  not  constitute  a 
class  to  justify  such  discrimination.  G.  C.  &  S.  Fe  R.  R.  Co.  v. 
Ellis,  supra. 

The  right  of  a  state  to  enact  laws  of  the  character  in  question  is 
derived  from  the  police  power.  Cooley,  Const.  Lim.,  7th  ed.,  869. 
Derived  from  the  interests  of  the  public  in  the  business  to  be 
effected,  an  exercise  of  that  power  can  only  be  justified  by  the 
demand  of  those  interests.  A.  T.  &  S.  Fe  v.  Matthews  (1898)  174 
U.  S.  96.  And  so  in  the  last  named  case  a  statute  was  held  con- 
stitutional which  allowed  for  the  recovery  of  attorney's  fees  in  actions 
against  railroad  companies  for  damage  caused  by  fire  in  the  operation 
of  the  road,  the  effect  of  the  act  being  to  compel  the  road  to  increase 
precautions  to  prevent  fires.  It  would  seem  therefore  that  a  statute 
which  had  the  effect  of  compelling  a  high  degree  of  care  in  the  selec- 
tion of  employees  had  an  equally  sufficient  reason  for  its  enactment. 

But  the  effect  of  the  Ohio  statute  is  twofold  ;  it  not  only  dis- 
criminates against  railroads,  as  discussed  above,  but  further  it 
classifies  the  employees  of  railroads  and  discriminates  against  those 
in  authority.  If  the  right  which  permits  of  legislative  discrimination 
against  a  class  arises  in  the  public  interest,  it  would  seem  that  the 
duty  to  the  public  and  the  burden  of  the  discrimination  should  be 
correlative.  The  duty  must  be  owing  from  the  one  on  whom  the 
burden  falls  ;  for  no  right  exists  against  one  who  owes  no  duty. 
The  purpose  of  the  present  statute,  or  its  effect,  is  not  to  exact  a 
duty  from  the  employees  in  authority  ;  the  discrimination  against 
them  cannot  be  justified  because  the  effect  of  the  statute  is  to  exact 
by  indirection  a  duty  from  the  employer.  If  any  duty  is  owing  from 
the  employer  it  is  to  exercise  care  in  the  selection  of  all  employees, 
and  this  duty  can  be  exacted  without  discrimination  against  the  em- 
ployees. The  rule  was  laid  down  in  G.  C  &  S.  Fe  R.  R.  Co.  v.  Ellis, 
supra,  that  the  classification  must  rest  upon  a  difference  which  bears 
some  relation  to  the  act  in  respect  to  which  the  classification  is  pro- 
posed. The  classification  proposed  by  the  Ohio  statute  is  in  respect 
to  employment  in  the  railroad  business;  and  the  difference  upon 
which  it  rests  is  authority  in  that  employment.  Were  the  authority 
in  the  business  general,  the  necessary  relation  between  it  and  the 
employment  would  exist ;  but  authority  in  one  branch  and  employ- 
ment in  another  may  be  wholly  unrelated.  It  would  seem  therefore 
that  there  were  several  valid  objections  to  the  constitutionality  of  the 
statute  which  the  court  had  overlooked. 


Liability  of  a  Military  Governor  in  Tort. — A  question  involv- 
ing the  tort  liability  of  a  military  governor  for  an  illegal  act  done  in 
his  official  capacity  was  presented  in  a  recent  decision  of  the  federal 
court  lor  the  Southern  District  of  New  York.    The  plaintiff,  who  was 
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possessed  of  an  hereditary  and  alienable  office  known  as  the  Alguacil 
Mayor  of  Havana,  carrying  with  it  an  exclusive  franchise  to  slaughter 
cattle  in  Havana,  brought  suit  against  the  military  governor  of  Cuba  for 
damages  suffered  by  reason  of  his  order  abolishing  this  office.  On 
demurrer  to  the  complaint,  the  court  held  that  this  franchise  was  pri- 
vate property  and  within  the  pledge  given  in  the  President's  proclama- 
tion of  July  13,  1898,  and  later  by  the  Treaty  of  Paris.  Countess  of 
Buena  Vista  v.  Maj.  Gen.  Brooke  (1905)  32  N.  Y.  Law  J.  1903. 

Under  the  rule  that  the  will  of  the  conqueror  constitutes  the  law 
of  the  conquered,  a  military  governor  has  been  held  exempt  from  per- 
sonal liability  for  acts  done  in  violation  of  private  property  rights. 
Elphinslone  v.  Bedruchund  ( 1 830)  1  Knapp  316;  Doiv  v.  Johnson  ( 1 S79) 
100  U.  S.  158.  But  the  decided  tendency  in  this  country  is  to  limit 
the  power  of  a  military  commander  who  seizes  the  property  of  a 
citizen  of  the  United  States,  even  in  time  of  war,  to  the  strict  require- 
ments of  the  exigency.  Orders  given  in  violation  of  an  officer's 
limitations  are  absolutely  void.  Planters  Bank  v.  Union  Bank  (1872) 
16  Wall.  483;  Raymond  v.  Thomas  (1875)  91  U.  S.  712.  And  the 
officer  is  liable  in  tort  for  damages  suffered  by  a  citizen  in  conse- 
quence. Mitchell  v.  Harmony  (1851)  13  How.  115.  It  would  follow 
from  this  that  when  the  military  government  ceases  to  be  an  instru- 
ment to  promote  actual  warfare  and  devotes  itself  instead  to  civil 
administration,  greater  limitations  attach.  There  would  therefore 
seem  to  be  good  authority  for  hclding  the  present  defendant  liable  in 
tort  when  it  is  shown  that  his  order  violated  property  rights  of  the 
plaintiff  which  were  within  the  protection  guaranteed  to  the  citizens 
of  Cuba  by  the  United  States. 

The  office  of  alguacil  mayor  was  terminated  when  the  sovereignty 
of  Spain  in  the  island  was  superseded  by  that  of  the  United  States. 
But  the  franchise  as  a  property  right  had  been  separated  from  the 
office  by  an  edict  of  the  Governor  General  in  1878.  As  such  it  con- 
stituted a  monopoly  under  the  common  law,  and  which  would  be 
constitutional  in  this  country  only  under  an  exercise  of  the  police 
power.  The  Slaughter  House  Cases  {1^2)  16  Wall.  36.  But  by 
the  Treaty  of  Paris  and  the  President's  Proclamation  of  July  13th, 
1898,  the  private  law  of  the  island  was  to  continue  in  force.  Under 
the  Spanish  Civil  Code,  Art.  336,  the  franchise  in  question  was  a  legiti- 
mate form  of  private  property,  and  under  Art.  349,  indes-tructible 
without  compensation.  There  seems  to  be  no  question  that  the  fran- 
chise was  within  the  contemplation  of  the  treaty  and  that  the  defend- 
ant was  properly  held  liable. 


Unauthorized  Operations  by  Surgeons. — A  recent  case  in  Illinois 
is  of  marked  interest,  both  professional  and  lay.  The  plaintiff  had 
been  suffering  from  epilepsy  and  went  to  consult  the  defendant,  a 
surgeon.  He  found  that  a  major  and  a  minor  operation  were  desirable,, 
but  informed  the  patient  of  the  necessity  of  only  the  minor  one. 
She  consented  to  that;  it  was  performed,  and  she  left  the  hospital. 
She  later  returned  to  have  this  minor  operation  repeated.  During 
her  first  stay  at  the  hospital  the  surgeon  found  her  in  a  highly  nervous 
and  irritable  condition  which  he  described  as  insane,  and  on  her 
return  he  considered  her  judgment  so  unbalanced  that  she  could  not 
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properly  decide  as  to  the  major  operation  ;  he  knew  that  she  would 
not  consent  if  asked,  so  while  she  was  under  anaesthetics  for  the 
minor  operation  he  also  performed  the  more  serious  one.  He  acted 
with  absolute  good  faith  and  used  proper  skill,  but  the  court  found 
that  the  patient  was  sane  enough  to  be  capable  of  consenting  and  it 
held  the  surgeon  liable  in  exemplary  damages.  Pratt  v.  Davis  (111. 
1905)  17  Chic.  Legal  News  213. 

It  is  almost  universally  true  thit  motive  is  an  indifferent  element 
in  an  action  for  trespass,  but  in  certain  cases,  as  inevitable  accident, 
the  better  authorities  agree  that  an  injury  to  the  person  will  not 
be  actionable  because  the  act  is  morally  colorless.  Holmes,  The 
Common  Law;  Pollock  on  Torts  116.  It  is  not  actionable  if  one 
remove  an  unconscious  person  from  a  place  of  danger,  Bigelow  on 
Torts  §  377,  nor  if  a  competent  surgeon  operate  on  him  to  save  his 
life,  if  that  be  necessary.  Pollock  on  Torts  146.  These  are  justified 
as  acts  of  charity  or  necessity;  but  if  a  friend  greet  another  by  flapping 
him  on  the  back,  or  touch  him  to  attract  his  attention,  there  will  be 
no  action  even  though  an  injury  follow.  Per  Lord  Hardwicke  in 
Williams  v.  Jones  (17 36)  Hard  301.  In  these  cases  motive  would 
seem  to  be  the  determining  factor.  The  line  between  the  principal 
case  and  those  of  "  charity  and  necessity"  seems  difficult  to  draw, 
and  it  would  seem  that  the  motive  of  the  defendant  should  not  be 
completely  disregarded.  The  decision  of  the  court  is  based  on  the 
absence  of  consent  ;  but  punishment  by  a  parent,  private  defense  and 
prevention  of  a  felony,  are  cases  where  an  assault  may  be  justified 
although  consent  is  expressly  withheld,  Pollock  on  Torts  146,  and 
this  would  seem  to  be  an  uncertain  test. 

The  principal  case  seems  to  be  the  first  decided  on  the  point.  In 
an  unreported  case  in  England,  Beattys.  Cullingworlh,  commented  on 
in  41  Solicitor's  Jour.  58  and  in  44  Cent.  Law  Jour.  153,  the  verdict 
seems  to  have  turned  on  the  scope  of  the  patient's  consent,  and  Wood 
v.  Wyeth  (1903)  80  N.  Y.  App.  Div.  628,  was  an  action  for  malprac- 
tice, though  in  a  dissenting  opinion  Woodward,  J.,  discusses  the 
authority  of  a  surgeon  in  a  charity  hospital.  The  scope  of  the  sur- 
geon's authority  would  seem  to  be  the  question  most  likely  to  arise ; 
in  Janney  v.  Housekeeper  (1888)  70  Md.  162,  it  is  held  that  it  cannot 
be  abridged  by  the  husband  if  the  wife  consents.  Interesting  ques- 
tions are  suggested  by  the  decision  in  the  principal  case,  though  it 
would  seem  that  most  of  them  might  be  answered  by  established 
rules.  Were  an  operation  necessary  to  save  life,  refusal  to  consent 
might  be  interpreted  as  suicide,  and  an  operation  justified  as  prevent- 
ing a  felony.  Similarly,  an  operation  to  save  a  limb  in  spite  of  con- 
sent might  be  justified  as  preventing  mayhem,  and  in  minor  disorders 
the  question  would  seem  to  be  whether  refusal  to  consent  would 
amount  to  an  attempt  to  commit  a  felony.  Some  of  these  questions 
are  likely  to  come  before  the  courts  as  a  consequence  of  the  principal 
case. 


RECENT  DECISIONS. 

Constitutional  Law— Classification — Railroad  Employees.  A 
statute  of  Ohio  provided  that  railroad  companies  should  be  liable  when 
employees  exercising  no  authority  were  injured  through  the  negligence  of 
other  employees  exercising  authority.  In  an  action  by  a  fireman  injured 
through  the  negligence  of  an  engineer  on  another  locomotive,  it  was  held 
that  there  was  reasonable  ground  for  the  classification  and  the  statute 
was  constitutional.  Kane  v.  Erie  R.  Co.  (1904.)  133  Fed.  681.  See  NOTES, 
P-  393- 

Constitutional  Law — Interstate  Commerce— Original  Pack- 
age. By  the  Iowa  Code  a  tax  was  imposed  upon  the  person  of  any  one 
disposing  by  sale  of  cigarettes,  and  also  upon  the  property  whereon  they 
were  sold.  The  plaintiff  contended  that  the  act  was  unconstitutional  as 
interfering  with  the  power  of  Congress  to  regulate  interstate  commerce. 
The  immunity  from  the  tax  was  sought  on  the  ground  that  the  cigarettes 
shipped  were  original  packages.  Held,  the  packages  were  not  original,  and 
the  act  is  constitutional.     Cook.  v.  County  of  Marshall (1905)  25  Sup.  Ct. 

233- 

The  only  distinction  between  the  principal  case  and  the  case  of  Austzti 
v.  Tennessee  (1900)  179  U.  S.  343,  seems  to  be  one  of  fact.  In  the  latter 
case  the  packages  of  cigarettes  were  shipped  in  baskets,  while  here  they 
were  apparently  shoveled  into  and  out  of  the  car  in  pasteboard  boxes  con- 
taining ten  cigarettes  each,  but  these  boxes  bound  together  in  noway  what- 
ever. Evidently  this  was  an  attempt  to  have  the  Austtn  case  reconsidered. 
For  a  discussion  of  that  case,  see  1  Columbia  Law  Review  192. 

Constitutional  Law — Interstate  Commerce — Sherman  Act. 
The  defendants  combined  to  control  a  large  portion  of  the  trade  in  cattle 
and  meats,  and  as  incidents  to  this  plan  they  not  only  maintained  uniform 
cartage  rates  on  interstate  sales,  but  fixed  uniform  prices  for  meats  after 
they  had  come  to  rest  within  the  state  and  were  sold  in  other  than  the  orig- 
inal package.  Held,  the  whole  plan  was  in  restraint  of  interstate  com- 
merce, and  each  part  of  the  plan  might  be  restrained.  Swift  &*>  Co.  v. 
United  States  (1905)  196  U.  S.  375.     See  NOTES,  p.  388. 

Constitutional  Law — Removal  of  Causes — Eminent  Domain. 
The  plaintiff,  a  Kentucky  corporation,  sought  to  condemn  the  land  of  the 
defendant,  a  Delaware  corporation,  in  accordance  with  the  authority 
granted  by  the  Kentucky  statutes.  The  defendant  moved  to  have  the  case 
removed  to  the  federal  circuit  court  on  the  ground  that  there  was  a  con- 
troversy between  citizens  of  different  states.  Held  (the  Chief  Justice  and 
Justices  Holmes,  Brewer  and  Peckham  dissenting)  that  the  proceeding 
for  the  taking  of  land  by  eminent  domain  was  a  suit  involving  a  controversy 
between  citizens  of  different  states  of  which  the  federal  circuit  court  had 
original  jurisdiction  and  was  therefore  removable  to  that  court  when  com- 
menced in  the  state  court.  Madisonville  Traction  Co.  v.  St.  Bernard 
Mining  Co.  (1905)  25  Sup.  Ct.  251.     See  Notes,  p.  389. 

Contracts— Beneficiaries  under  City's  Contract  with  Water 
Company.  The  appellant,  a  water  company,  contracted  with  the  city  to 
furnish  a  supply  of  water  at  a  certain  pressure  for  fire  purposes.  A 
householder  brought  an  action  for  the  breach  of  this  contract.  Held,  he 
could  recover  damages  for  loss  of  his  house  for  failure  of  the  water  com- 
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pany  to  furnish  pressure  according  to  their  contract  with  the  city.  Lex- 
ington Hydraulic,  etc.  Co.  v.  Oots  (Ky.  1905)  84  S.  W.  774. 

The  decision  in  the  principal  case  is  contrary  to  the  great  weight  of 
authority,  it  being  almost  universally  held  that  a  property  holder  cannot 
sue  on  such  a  contract.  Wainwright  v.  Queens  Co.  Water  Co.  (1894)  78 
Hun  146  ;  Howsman  v.  Trenton  Water  Co.  (1893)  1 19  Mo.  304  ;  Br  it  ton  v. 
Waterworks  Co.  (1892)  81  Wis.  48.  Nor  does  the  assumption  by  the  com- 
pany of  functions  properly  appurtenant  to  the  municipal  corporation  put 
the  former  under  a  duty  to  the  plaintiff,  since  the  municipality  itself  would 
not  be  liable  under  the  circumstances.  Eaton  v.  Fairbury  Waterworks 
Co.  (1893)  37  Neb.  546;  see  Van  Home  v.  Des  Moines  (1884)  63  la.  447; 
Mendel  v.  Wheeling  (1886)  28  W.  Va.  233  ;  Dillon's  Municipal  Corpora- 
tions, 4th  ed.,  §976.  The  court  follows  Faducah  Lumber  Co.  v.  Water 
Supply  Co.  (1889)  89  Ky.  340,  saying  that  a  principle  "  when  settled  right 
ought  to  be  adhered  to  without  reference  to  the  number  of  contrary  adju- 
dications in  other  jurisdictions."  Though  incidentally  the  contract  bene- 
fits the  individual  .the  central  object  of  such  contract  on  the  part  of  the 
city  is  to  secure  the  discharge  of  its  functions  as  agent  of  the  state,  a  fact 
overlooked  by  the  court  in  the  principal  case. 

Contracts — Liquidated  Damages— Use  of  Word  "Penalty." 
A  contract  for  the  delivery  of  torpedo  boat  destroyers  to  the  Spanish  gov- 
ernment provided  a  "  penalty  "  of  ^500  per  week  for  each  vessel  not  de- 
livered on  time.  Held,  where  the  damages  are  speculative,  the  use  of  the 
word  "  penalty  "  will  not  preclude  the  court  from  enforcing  the  provision. 
Clydebank  Co.  v.   Yzquierdo y  Castaneda  [1905]  A.  C.  6. 

While  at  common  law  a  contract  was  enforceable  in  its  strict  terms, 
1  Wms.  Saunders  58  n.  (1),  the  statute  of  8  and  9  Wm.  Ill  c.  11,  §8, 
7  Sts.  of  Realm  202,  following  equity,  provided  for  the  assessment  by  the 
jury  of  actual  damages,  and  penalties  became  generally  unenforceable, 
Betts  v.  Burch  (1859)  4  H.  &  N.  506,  though  there  are  exceptions.  1  Wms. 
Saunders  58  n.  (1),  (a.).  In  determining  what  is  a  penalty,  some  courts  hold 
the  language  of  the  parties  is  not  decisive,  Bonsall  v.  Byrne  (1867)  Ir.  R. 
I  C.  L.  573;  Chatterton  v.  Crothers  (1885)  9  Ont.  683  ;  contra  Smith  v. 
Dickenson  (1804)  3  Bos.  &  P.  630,  and  treat  a  sum  called  a  penalty  as 
liquidated  damages  where  the  damages  are  speculative  and  conjectural, 
Pastor  v.  Solomon  (1899)  26  Misc.  125,  or  the  sum  is  payable  on  one  event 
and  not  as  to  one  of  several.  Sparrow  v.  Paris  (1862)  7  H.  &  N.  594. 
Other  courts,  considering  the  word  penalty  much  stronger  than  the  phrase 
liquidated  damages,  and  all  but  conclusive,  refuse,  except  on  very  strong 
evidence,  to  consider  as  damages  a  sum  denominated  a  penalty.  Taylor  v. 
Sandiford  (1822)  7  Wheat.  13;  Smith's  Adm.'s  v.  Wainwright' s  Adm.'s 
(1852)  24  Vt.  197;  Davis  v.  Gillett  (1872)  52  N.  H.  126;  Kdley  v. 
Fejervary  (1900)  in  Iowa  693,  699.  The  principal  case  is  in  accord 
with  the  English  doctrine. 

Corporations — Action  by  Stockholder — Conditions  to  Action. 
A  complaint  alleged  that  two  defendants  by  acting  in  collusion  with  the 
directors  of  the  defendant  corporation,  had  obtained  possession  of  certain 
stocks.  The  complainant  petitioned  for  a  cancellation  of  the  contracts  by 
which  the  securities  were  obtained.  Held,  the  complaint  was  demurrable 
because  it  failed  to  allege  that  the  corporation  had  been  requested  to  sue 
and  that  it  had  refused  to  do  so.  O'Connor  v.  Virginia  Passenger  and 
Power  Co.     (1904)  92  N.  Y.  Supp.  161. 

A  corporation  being  regarded  both  at  law  and  equity  as  separate  and 
distinct  from  its  stockholders,  in  order  that  the  latter  may  bring  a  suit 
which  concerns  directly  the  corporate  entity  they  must  allege  and  prove 
that  the  corporation  was  unwilling  to  sue  in  its  own  behalf.  Ware  v. 
Bazemore  (1877)  58    Ga.   316;    Morawetz  on  Corps,  g  242.      There   are 
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exceptions,  however,  to  this  well  recognized  rule.  Where  an  appeal  to  the 
directors  to  bring  suit  would  apparently  be  unavailing,  refusal  to  sue  is 
implied,  as  where  only  a  brief  period  for  bringing  suit  remains,  Young 
v.  Alhambra  Min.  Co.  (1895)  71  Fed.  810,  or  where  the  directors  them- 
selves are  guilty  of  a  wrong  against  the  corporation,  Brewer  v.  Boston 
Theatre  (1870)  104  Mass.  378,  or  where  they  cannot  be  found.  Wilcox  v. 
Bickel  (i88f)  11  Neb.  154.  Since  in  the  principal  case  the  complaint  on 
its  face  showed  that  the  directors  had  colluded  with  the  vendees  of  the 
stock,  the  result  reached  appears  to  be  questionable. 

Corporations— Scrip  Dividends— When  Payable.  Scrip  dividends 
representing  undivided  earnings  of  the  defendant  company  were  issued  to 
the  stockholders  in  proportion  to  the  shares  which  they  held  and  subject 
to  the  same  conditions.  The  certificates,  one  of  which  was  in  the  hands 
of  the  plaintiff,  recited  that  they  were  "  payable  at  the  pleasure  of  the  com- 
pany." Held,  they  were  payable  within  a  reasonable  time,  being  evi- 
dences of  debts.  Billingham  v.  Gleason  Mfg.  Co.  (1905)91  N.  Y.  Supp. 
1846. 

The  court,  in  treating  the  certificate  as  an  evidence  of  indebtedness, 
seems  to  fiave  disregarded  the  fact  that  the  earnings  represented  had 
never  been  divided  nor  payment  directed  to  the  stockholders.  A  cash 
dividend  from  the  time  it  is  declared  becomes  a  debt,  King  v.  Paterson 
{i860)  29  N.  J.  82  ;  Morawetz  on  Corps.  \  450,  and  after  a  demand  is 
made  a  stockholder  may  sue  in  assumpsit.  Brown  v.  Lehigh  Coal 
&*  Nav.  Co.  (1865)  49  Pa.  270.  But  scrip  dividends,  which  are  not  in  a 
strict  sense  dividends  at  all  (see  Taylor  on  Pri.  Corps.  4th  ed.  \  801,  and 
Terry  v.  Eagle  Lock  Co.  (1879)  47  Conn.  164),  but  accumulations  of 
profits  for  which  certificates  are  issued  ratably  among  the  shareholders, 
should  be  subject  to  the  same  conditions  as  shares  of  stock.  And  in 
the  principal  case  they  were  expressly  made  so.  The  decision,  on  the 
facts,  seems  at  least  questionable. 

Corporations — Ultra  Vires  Contracts — Estoppel.  The  defend- 
ant, a  religious  corporation,  in  order  to  borrow  money  subscribed  to  stock 
in  the  plaintiff  building  and  loan  association.  The  act  was  ultra  vires,  but 
the  defendant  had  received  and  used  the  money.  Held,  the  defendant  is 
estopped  from  setting  up  the  defense  of  ultra  vires  to  an  action  on  the  con- 
tract, for  the  contract  had  been  fully  executed  by  the  plaintiff.  U.  S.  Sav- 
ings £r=  Loan  Co.  v.  Convent   of  St.  Rose  (1904)   133  Fed.  354. 

Some  courts  hold  that  when  the  contract  has  been  performed  on  one 
side  it  may  be  enforced,  although  it  be  ultra  vires.  Bath  Gas  Light  Co.  v. 
Claffy  (1896)  151  N.Y.  24;  Boyd  v.  Am.  Carbon  Block  Co.  (1897)  182  Pa.  St. 
206.  But  the  rule  prevailing  in  England,  the  Supreme  Court  of  the  United 
States  and  several  of  the  State  courts  is  that  an  ultra  vires  contract  is  abso- 
lutely void,  and  that  part  performance  cannot  make  it  enforcible.  though 
there  may  be  a  recovery  in  quasi  contract.  Balfour  v.  Ernest.  (1858)  5  C. 
B.  N.  S.  601  ;  Pearce  v.  M.  &*  I.  R.  Co.  (1858)  21  How.  441;  Marble  Co. 
v.  Harvey  (1892)  92  Tenn.  115;  Brice,  Ultra  Vires,  3rd  ed.,  693,  694.  It 
would  seem  that  the  court  in  the  principal  case  overlooked  the  rule  applied 
by  the  federal  courts  to  this  class  of  cases.  Pearce  v.  M.  &*  I.  R.  Co., 
supra.  For  a  general  discussion  of  ultra  vires  contracts,  see  5  Columbia 
Law  Review,  235. 

Criminal  Law — Lottery— What  Constitutes.  A  tailor  organized 
a  "  suit  club  "  of  thirty  members,  each  one  agreeing  with  the  tailor  to  pay 
him  one  dollar  a  week  for  thirty  weeks,  unless  the  number  given  the  mem- 
ber should  be  earlier  drawn  at  one  of  the  weekly  drawings  to  be  held,  in 
which  case  such  member  would  receive  a  suit  of  clothes  worth  thirty  dol- 
lars and  drop  out,   the  last  one  at  the  end  of  the  thirtieth  week  to  receive 
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a  similar  suit.  Held,  on  trial  of  the  tailor  upon  an  indictment,  that  the 
scheme  was  a  lottery.     De  Florin  v.  State  (Ga.  1905)  49  S.  E.  699. 

To  constitute  a  lottery,  all  that  is  required  is  that  the  subscriber  to 
the  scheme  should  give  up  something  of  value,  Cross  \.  People  (1893)  18 
Colo.  321,  and  that  he  should  have  a  chance  of  gain.  State  v.  Maren  (1892), 
48  Minn.  555.  There  need  be  no  chance  of  his  loss.  U.  S.  v.  Olney  (1868) 
1  Abb.  275;  Lang  v.  Merwin  (1905)  50  Atl.  1021.  As  the  term 
"  lottery  "  has  no  definite  legal  signification,  the  court  is  logical  in  bringing 
within  the  prohibitory  statutes  all  schemes  that  involve  thriftlessness  or 
other  evils  aimed  at.     Bishop,  Stat.  Crimes,  §§951,  952. 

Domestic  Relations — Annulment  of  Marriage — Right  to 
Dower.  The  plaintiff,  who  had  separated  from  her  husband,  obtained  an 
annulment  of  the  marriage.  She  now  seeks  to  have  this  decree  vacated  to 
get  dower.  It  was  held  that  as  there  had  been  a  division  of  the  property  at 
the  separation,  the  vacation  should  be  denied.  Golden  v.  Whiteside  (Mo. 
1905)  84  S.  W.    1 1 25. 

At  common  law  a  decree  of  divorce  which  annulled  a  marriage  barred 
the  wife's  right  to  dower.  Y.  B.  (1496)  11  Henry  VII.  27  ;  2  Bl.  Comm. 
130.  At  the  present  time,  in  the  absence  of  a  statute,  divorce  cnts  off  this 
right.  Barrett  v.  Failing  (1884)  III  U.  S.  523  ;  Martin  v.  Manin  (1882), 
59  la.  699.  Most  of  the  states,  however,  have  allowed  the  wife  dower  by 
statute,  when  she  is  the  innocent  party.  But  it  is  not  such  a  right  that  a 
divorce  will  be  vacated  to  effectuate  it,  when  a  former  settlement  has  been 
made.  Cabell  v.  Cabell's  Administrators  (Ky.  1858)  1  Mete.  319.  As  a  de- 
cree of  annulment  makes  the  marriage  void  ab  initio,  Powell  v.  Powell 
(1877)  18  Kan.  371,  there  would  seem  to  be  even  less  reason  for  granting 
such  decree  for  the  sole  purpose  of  getting  dower. 

Domestic  Relations — Second  Marriage  after  Interlocutory 
but  before  final  DECREE  OF  Divorce.  In  an  action  to  annul  a  mar- 
riage, it  appeared  that  the  defendant's  wife  had  obtained  an  interlocutory 
judgment  for  divorce  against  him  on  the  ground  of  adultery.  Before  the 
final  decree  for  divorce,  the  plaintiff  and  the  defendant  went  to  a  neighbor- 
ing state,  there  married,  and  immediately  returned  to  New  York.  Held 
that  the  original  marriage  continued  unimpaired  until  the  final  decree  was 
entered,  but  that  a  decree  of  annulment  should  be  denied  on  the  ground 
that  she  had  confirmed  the  contract  by  cohabitation  with  the  defendant  for 
nearly  two  years  after  the  entry  of  the  final  decree  for  divorce,  and  that 
there  was  a  valid  and  existing  marriage  between  the  parties  to  the  action. 
Petit  v.  Petit  (1904)  91  N.  Y.  Supp.  979. 

A  decree  for  absolute  divorce  takes  effect  at  the  time  it  is  rendered, 
and  does  not  relate  back  to  the  date  of  the  interlocutory  decree.  Norman  v. 
Villars  (1877)  L.  R.  2  Exch.  Div.  359;  Cook  v.  Cook  (1887)  144  Mass.  163. 
A  second  marriage  contracted  before  the  entry  of  such  absolute  decree  is 
therefore  void.  Noble  v.  Noble  (1 869)  L.  R.  1  P.  &  D.  691 ;  Moors  v.  Moors 
(1876)  121  Mass.  232.  If  the  final  decree  for  divorce  had  been  entered,  the 
second  marriage  would  be  void.  N.  Y.  Gen.  Laws:  ch.  48  §3.  As  the  mar- 
riage was  absolutely  void,  it  could  not  be  confirmed.  See  Crump  v. 
Morgan  (N.C.  1843)  3  Ire.  Eq.  91,  99;  Ward  v.  Dulaney  (1852)  23  Miss. 
410,  432,  433;  Koonce  v.  Wallace  (N.  C.  1859)  7  Jones's  L.  194,  198.  The 
parties  having  resided  in  New  York  continuously  from  the  date  of  entry  of 
the  final  decree  for  divorce,  a  common  law  marriage  was  also  impossible. 
N.  Y.  Gen.  Law,  ch.  48  §  11.  Ordinarily  if  a  marriage  is  a  nullity,  and  suit 
is  brought,  a  court  of  equity  must  proceed  to  a  decree.  Crump  v.  Morgan, 
supra,  100,  101.  However  a  decree  of  nullity  will  be  denied  to  one  who 
knew  of  the  existing  prior  marriage,  as  did  the  plaintiff  in  the  principa 
case,  and  upon  this  ground  the  case  is  supportable.  Kerrison  v.  Kerrison 
(N.  Y.  1880)  60  How.  Prac.  51;  Rooney  v.  Rooney  (1896)  54  N.  J.  Eq.  231 
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contra,  Andrews  v.  Ross  (1888)  14  Pro.  Div.  15;  Anonymous  (N.  Y.  1874) 
2  Thomp.  &  C.  558. 

Equity— Continuing  Trespass  under  Color  of  Police  Duty 
—  Injunction.  The  defendant,  a  police  captain,  suspecting  that  gamb- 
ling was  going  on  in  the  plaintiff's  saloon,  stationed  policemen  there  con- 
tinuously day  and  night  to  the  great  injury  of  the  plaintiff's  business.  Held 
that  the  defendant's  acts  amounted  to  a  continuing  trespass  and  that  an  in- 
junction would  lie  to  restrain  further  trespassing.  Halev.  Burns  (1905) 
91  N.  Y.  Supp.  929. 

The  acts  of  the  defendant  in  the  principal  case  amounted  to  an  oppres- 
sion, People  v.  Summers  (1903)  82  N.  Y.  Supp.  297,  as  defined  by  the 
Penal  Code  \  556.  The  imposition  of  the  criminal  liability  was  held  to 
have  given  the  plaintiff  an  adequate  remedy  at  law  in  Storman  v.  Kennedy, 
(1862)  15  Abb.  Fr.  201,  a  questionable  view  overruled  by  Hertz  v.  Mc- 
Dermott  (1904)  90  N.  Y.  Supp.  803,  where  a  preliminary  injunction  was 
gran'ed  in  order  to  prevent  irreparnble  injury.  Where  it  appears  that  the 
plaintiff  maintains  a  common  "ambling  establishment,  and  constant  sur- 
veillance is  the  only  way  to  prevent  continuance  of  crime,  a  temporary  in- 
junction will  be  denied.  Weiss  v.  Herlihy  (1897)  23  App.  Div.  608.  Even 
then  it  would  seem  that  no  right  of  occupation  was  conferred  on  the  police 
by  §  37  of  the  Liquor  Tax  Law,  Gen.  Laws  New  York,  c.  29  or  by  §  315  of 
the  Charter  of  New  York  City. 

Equity--Injunction — Breach  of  Contract — Unfair  Trade. 
The  plaintiff,  a  manufacturer  of  proprietary  medicines,  in  selling  to  middle- 
men, designated  certain  retailers  whom  they  might  supply.  With  these 
retailers  he  had  contracts,  stipulating  the  retail  selling  price.  The  defend- 
ant, an  outsider,  had  purchased  surreptitiously  from  a  middleman,  and 
was  selling  the  medicines  in  mutilated  packages  at  reduced  rates.  Held, 
the  defendants  would  be  enjoined,  first,  from  inducing  dealers  to  break 
their  contracts  with  the  plaintiff,  and  second,  from  selling  the  plaintiff's 
preparations  in  anything  but  original,  unaltered  packages.  Dr.  Miles 
Medical  Co.  v.  Goldthwaite  (1904)  133  Fed.  794. 

As  inducing  one  to  break  his  contract  with  another  is  a  tort,  Lumley  v. 
Gye  (1853)  2  E.  &  B.  216;  Pollock,  Torts  *45  et  seq. ;  Walker  v.  Cronin 
(1871)  107  Mass.  555,  a  proper  case  having  been  made  out,  an  injunction 
should  be  granted  to  prevent  it.  Sperry  &*  Hutchinson  Co.  v.  Mechanics 
Clothiers  Co.  (1904)  128  Fed.  800.  However,  covenants  generally  will  not 
run  with  personal  property,  5  Columbia  Law  Review  62,  and  equitable 
relief  to  restrain  unfair  trade  is  given  only  where  deceitful  representation  or 
perfidious  dealing  is  made  out  or  clearly  inferable  from  the  circumstances. 
Lawrence  Mamifacturing  Co.  v.  Tennessee  Manufacturing  Co.  (1890) 
138  U.  S.  537.  The  last  element  is  wanting  in  the  principal  case.  While 
sound  in  granting  the  relief  first  prayed,  the  court  seems  to  have  gone  far 
in  granting  the  second  prayer. 

Equity— Injunction  for  Infringement  of  Trade  Mark — Assign- 
ment in  Gross.  The  plaintiff  as  assignee  of  the  trade  mark  of  a  defunct 
corporation  sued  the  defendants  for  an  infringement  thereof.  The  plain- 
tiff had  acquired  no  interest  in  the  business  or  good  will  of  the  said  cor- 
poration, Held,  the  plaintiff  has  no  title  to  the  trade  mark,  it  not  being 
assignable  apart  from  the  business.  Falk  v.  The  Am.  West  Indies  Trade 
Co.  (1905)  180  N.  Y.  445. 

A  trade  mark  is  a  recognized  form  of  property,  2  Columbia  Law  Re- 
view 245,  406  ;  3  id.  494;  La  Croix  v.  Afay  (1883)  15  Fed.  236;  Bradley  v. 
Norton  (1865)  33  Conn.  157,  but  only  in  connection  with  the  business  to  which 
it  is  attached,  Prince  Manufg  Co.  v.  Paint  Co.  (1890)  20  N.  Y.  Supp.  462. 
It  may  be  assigned  together  with  such  business,  Atlantic  Milling  Co.  v. 
Robinson   (1884)   20   Fed.    217;  Dixon   Crucible  Co.  v.   Guggenheim  (Pa. 
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1869)  2  Brewster  321,  but  not  independently  thereof.  Cotton  v.  Gillard 
(1874)  44  L.  J.  Ch.  90;  Weston  v.  Ketcham  (N.  Y.  1876)  51  How.  Pr.  455. 
Such  an  assignment  would  be  a  fraud  on  the  public  since  it  would  enable 
one  man  to  sell  his  goods  as  those  of  another. 

Insurance — Waiver — Restriction  of  Authority  of  Agen  r.  The 
plaintiff's  intestate  accepted  a  policy  which  provided  that  it  should  be  void 
if  the  premium  was  not  paid  in  cash,  and  that  no  agent  had  authority  to 
waive  this  condition.  Held,  waiver  by  a  subagent  did  not  bind  the  com- 
pany.    Pennsylvania  Casualty  Co.  v.  Bacon  (1904)  133  Fed.  907. 

The  general  agent  of  an  insurance  company  has  the  authority  to  waive 
conditions,  but  a  subagent  has  not.  Continental  Life  Ins.  Co.  v.  Willets 
(1872)  24  Mich.  268.  But  in  any  event  where  the  assured  accepts  a  policy 
which  expressly  negatives  this  presumption,  the  company  is  not  bound  by 
the  act  of  the  agent.  Mclntyr  v.  Mich.  State  Ins.  Co.  (1883)  52  Mich.  188; 
Assurance  Co.  v.  Building  Ass"n  (1902)  183  U.  S.  308;  Enos  v.  Sun  Ins. 
Co.  (1885)  67  Cal.  621.  But  an  estoppel  may  nevertheless  be  created  by  the 
course-  of  business  of  the  company,  relied  on  by  the  assured.  Kenyon  v. 
A".  T.  and  M.  M.  A.  Ass'n  (1890)  122  N.  Y.  247;  May,  Insurance  §  137. 

Master  and  Servant — Assumption  of  Risk  by  a  Convict.  The 
plaintiff,  a  convict  leased  out  by  the  state,  was  injured  while  in  the  course 
of  the  employer's  business.  Held,  as  he  had  not  assumed  the  ordinary 
risks  of  the  service,  he  could  recover  damages.  Simonds  v.  Georgia,  S. 
&*  C.  Co.  (1904)  133  Fed.  776. 

A  servant  on  entering  service  impliedly  assumes  the  ordinary  risks  of 
the  employment.  Tuttle  v.  Milwaukee  R.  Co.  (1887)  122  U.  S.  189;  5 
Columbia  Law  Review  158.  This  doctrine  is  limited  to  cases  where 
the  servant's  acts  are  not  done  under  compulsion.  Accordingly  a  seaman 
who  obeys  a  command  from  fear  of  punishment  is  not  subject  to  the  rule 
but  may  recover  for  injuries.  Eldridge  v.  Atlas  S.  S.  Co.  (1892)  134  N. 
Y.  187.  A  convict  acting  under  orders  does  not  assume  the  risks  involved 
in  the  performance  of  a  directed  involuntary  act.  Chattahoochee  Brick 
Co.  v.  Braswell  (1893)  92  Ga.  631.  So  where  the  whole  employment  is 
entered  upon'involuntarily  as  in  the  principal  case  there  would  seem  to  be 
no  assumption  of  risk,  the  question  however  being  different  from  an  im- 
munity from  contributory  negligence.  Dalheim  v.  Lemon  (1891)  45  Fed. 
225.  In  such  case  he  is  not  a  free  agent  and  should  be  relieved  from  the 
burden  of  assuming  risks  in  hazardous  undertakings. 

Master  and  Servant — Assumption  of  Risk — Non-Compliance 
with  Statute.  The  defendant  failed  to  guard  a  saw  in  the 
manner  prescribed  by  statute.  The  plaintiff,  his  servant,  aware  of  the 
nature  and  extent  of  the  danger,  was  injured  while  operating  the  saw. 
Held,  the  plaintiff  had  assumed  the  risk  and  could  not  recover.  Nottage 
v.  Sawmill  Phatnix  (1904)  133  Fed.  979. 

The  assumption  of  risk  by  a  servant  in  an  employment  is  a  waiver  of 
the  master's  duty  to  protect  him  from  obvious  dangers.  5  Columbia 
Law  Review  158.  A  statute  like  that  in  the  principal  case  is  held  by 
some  courts  to  define  the  duty  of  a  master  under  certain  circumstances,  but 
not  to  affect  the  freedom  of  the  servant  to  waive  the  performance  of  this  duty. 
Spiv  a  v.  Osage  Coal,  etc.,  Co.  (1885)  88  Mo.  68;  Keenan  v.  Edison 
Co.  (1893)  159  Mass.  379;  Knisley  v.  Pratt  (1896)  148  N.  Y.  372;  Higgins 
Carpet  Co.  v.  O'Keefe  (1897)  79  Fed.  900.  But  other  courts  hold  that 
such  statutes  are  designed  to  protect  the  laborer,  and  that  it  is  against 
public  policy  to  allow  him  to  waive  such  protection.  Davis  Coal  Co.  v. 
Pollaud  (1902)  158  Ind.  607;  Narramore  \.  Cleveland  etc.,  R.  Co.  (1899)96 
Fed.  298.  The  latter  view  effectuates  the  purpose  of  such  statutes  more 
completely  than  the  construction  adopted  in  the  principal  case  which  renders 
the  enforcement  of  the  statutory  penalty  the  exclusive  remedy. 
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Master  and  Servant— Injury  to  Servant  while  off  Duty — Fel- 
low Servants.  The  plaintiff,  a  street  car  conductor  in  the  employ  of  the 
defendant,  but  absent  from  duty  on  sick  leave,  boarded  a  horse  car,  and  at 
the  conductor's  direction,  rode  on  the  front  platform.  While  riding  there 
he  was  injured  by  the  negligence  of  the  driver.  Held,  the  plaintiff  was  a 
fellow  servant  of  the  driver,  and  could  not  recover.  McLaughlin  v.  Inter- 
urban  St.  Ry.  Co.  (1905)  101  App.  Div.  134. 

The  relation  of  master  and  servant  depends  upon  the  right  of  one  to 
direct  the  other  at  the  particular  time,  place,  and  business.  Corbin  v. 
American  Mills  (1858)  27  Conn.  274;  Thompson,  Negligence  1046.  It 
has  been  held  that  a  railroad  engineer  off  duty  without  leave  was  not  the 
fellow  servant  of  a  negligent  employee  on  another  of  the  defendant's  trains. 
Washburn  v.  Railroad  Co.  (Tenn.  1859)  3  Head  638.  The  court  in  the 
principal  case  seems  to  be  misled,  by  a  seeming  analogy  of  facts,  to  extend 
the  former  New  York  doctrine,  Ross  v.  Railroad  Co.  (1875)  5  Hun  488; 
Vick  v.  Railroad  Co.  (1884)  95  N.  Y.  267,  to  a  case  where  the  relation  of 
master  and  servant  does  not  exist  and  the  fellow  servant  rule  should  not 
apply.    3  Columbia  Law  Review  49. 

Pleading  and  Practice— New  York  Code— Execution  against 
the  Person.  In  an  action  to  recover  for  injuries  caused  by  the  negli- 
gence of  the  defendant's  servant,  a  judgment  was  given  for  the  plaintiff. 
An  execution  against  the  property  of  the  defendant  having  been  returned 
unsatisfied,  an  execution  against  the  person  was  issued.  Held,  the  execu- 
tion was  proper  process.     Ossma?i  v.  Crowley  (1905)  92  N.  Y.  Supp.  29. 

bisection  1487,  sub.  1,  of  the  Code  of  Civil  Procedure  provision  is  made 
for  execution  against  the  person  of  the  judgment  debtor  where  the  right  to 
arrest  depends  upon  the  nature  of  the  action.  Section  549  provides  that 
the  defendant  may  be  arrested  in  an  action  brought  to  recover  damages  for 
a  personal  injury.  Section  3343,  sub.  9,  provides  that  "a  personal  injury 
includes  libel,  slander,  criminal  conversation,  seduction,  and  malicious  pro- 
secution ;  also  an  assault,  battery,  false  imprisonment  and  other  actionable 
injury  to  the  person  either  of  the  plaintiff  or  of  another."  Except  under 
a  very  strict  construction,  this  would  include  an  injury  by  the  defendant's 
servant.  The  decision  in  the  principal  case  is  contrary  to  Lasche  v.  Dear- 
ing  (1898)  23  Misc.  722,  and  Davids  v.  Brooklyn  Heights  R.  Co.  (1904) 
92  N.  Y.  Supp.  220.  Chap,  xxii,  Code  of  Civ.  Proa,  deals  solely  with 
definitions  and  is  so  entitled.  The  court  in  the  principal  case  seems  cor- 
rect in  not  considering  Section  3343  as  of  a  penal  nature,  according  to  the 
forced  interpretation  that  was  given  it  in  the  earlier  cases. 

Pleading  and  Practice — Statute  of  Frauds — Manner  of 
Pleading.  The  complaint  showed  on  its  face  that  the  contract  sued  on 
was  oral  and  not  to  be  performed  within  a  year.  The  defendant  put  in  a 
general  denial,  and  specially  pleaded  the  statute  of  frauds.  On  trial,  he 
moved  for  judgment  on  the  pleadings.  Held,  the  objection  may  betaken 
either  by  demurrer,  under  Sec.  488  of  the  Code,  allowing  a  demurrer  when 
"  the  complaint  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action  ";  or  by  answer,  as  here,  under  Sec.  499  of  the  Code,  providing  that 
the  objection  that  the  facts  do  not  constitute  a  cause  of  action  is  not  waived 
by  failure  to  demur.     Seamans  v.  Barcntsen  (1905)  180  N.  Y.  333. 

Even  under  the  assumption  that  the  statute  of  frauds  cannot  betaken 
advantage  of  by  a  demurrer,  the  same  result  should  have  been  reached, 
since  it  was  specially  pleaded.  But  the  decision  is  expressly  based  on  the 
doctrine  that  the  statute  of  frauds  prevents  the  existence  of  a  cause  of  ac- 
tion.   See  3  Columbia  Law  Review  576. 

Pleading  and  Practice.  — Statute  of  Limitations— Concealed 
Fraud.     The  stockholders  of  a  corporation  brought  suit  against  its  pro- 
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moters  and  trustees  to  recover  unlawful  profits  made  by  them  through  a 
sale  to  the  corporation  of  real  estate  purchased  by  them.  Defense,  the 
statute  of  limitations.  Held,  the  concealment  of  fraud  does  not  suspend 
the  running  of  the  statute  under  Sec.  4222,  Rev.  St.  1898,  providing  for 
such  a  pleading  in  equitable  actions.  Pietsch  v.  Milbrath  (Wis.  1905)  102 
N.  W.  342. 

The  revising  statutes  of  3  and  4  Wm.  IV.  c.  27,  Statutes  at  Large, 
which  expressly  included  equitable  actions  and  suspended  the  statute  dur- 
ing concealment  of  fraud,  has  been  generally  followed  in  American  statutes, 
either  as  to  all  actions,  legal  and  equitable,  Pitcher  v.  Flinn  ((868)  3oInd. 
202  ;  purely  equitable  or  concurrently  legal  and  equitable,  Bosley  v.  N.  M. 
Co.  (1890)  123  N.  Y,  550;  or  equitable  only,  Carrier  v.  Railroad  Co.  (1890) 
79  Iowa  80.  In  equitable  actions,  similar  rules  are  applied  by  the  courts 
in  the  absence  of  statutes.  Peck  v.  Bank  of  America  (1890)  16  R.  I.  710; 
Meadcr  v.  Norton  (1870)  n  Wall.  442.  Without  express  provision  as  to 
fraud,  law  courts  are  often  less  liberal.  Troup  v.  Sniitli  (1822)  20  Johns  33  : 
but  see  Sherwood  v.  Sutton  (1828)  5  Mason  143,  151.  As  usually,  with- 
out the  authority  of  a  statute,  only  equity  permits  suspension  for  fraud, 
where  equity  alone  is  mentioned  in  the  statute,  the  suspension  should  not 
be  applied  to  legal  actions. 

Real  Property — Covenants  Running  with  the  Land.  The 
plaintiff  covenanted  to  permit  one  Gump  to  build  against  the  plaintiff's 
wall,  but  later  learned  that  the  consideration  moving  from  Gump  had 
failed.  However  he  gave  no  notice  thereof  to  the  defendant  who  sub- 
sequently acquired  Gump's  land.  It  does  not  appear  that  the  defendant 
had  notice  of  the  covenant  or  that  any  use  had  ever  been  made  of  the  plain- 
tiff's wall.  Held,  the  plaintiff  is  estopped  from  setting  up  against  the 
defendant  the  invalidity  of  the  covenant.  Knappenberger  v.  Fairchild 
(Pa.  1 904)  59  Atl.  986. 

The  benefit  of  a  covenant  touching  and  concerning  the  estate  of  the 
covenantee  will  run  with  that  estate,  Pakenham's  Case  (1368)  Y.  B. 
42,  Ed.  III.  3,  pi.  14;  Allen  v.  Culver  (N.  Y.  1846)  3  Dunio  284,  even 
though  the  assignee  takes  without  notice.  Horn  v.  Miller  (1890)  136  Pa. 
St.  640.  If  he  takes  with  notice  it  will  be  presumed  that  the  covenant 
formed  part  of  the  consideration  for  his  purchase,  Hill  v.  Miller  (N.  Y. 
1832)  3  Paige  Ch.  254,  but  no  such  presumption  can  arise  if  he  takes  with- 
out notice.  Without  such  notice  it  is  difficult  to  find  an  estoppel  which 
should  deprive  the  covenantor  in  the  principal  case  of  the  privilege  of  rais- 
ing against  the  assignee  any  defense  which  he  might  have  ustd  against  the 
covenantee  himself. 

Real  Property — Easement  Not  Forfeited  by  Excessive  User. 
The  owners  of  a  lot  with  an  easement  of  way  erected  an  office  building  on 
it  and  on  adjoining  lots,  which  largely  increased  the  user.  Held,  all  user 
would  be  restrained  until  a  restriction  of  the  use  for  the  benefit  of  the 
dominant  tenement  only  was  accomplished.  McCullough  v.  Broad  Ex- 
change Co.  (1905)  32  N.  Y.  L.  J.  2013. 

An  easement  is  not  forfeited  by  excessive  user,  Proprietors  v.  N. 
&-L.  P.  P.  (1870)  104  Mass.  1;  Robyv.  N.  Y.  C.  <5-  H.  R.  R.  (1894)  142  N. 
Y.  176,  nor  by  assertion  of  ownership  of  the  servient  tenement.  White's 
Bank  v.  Nichols  (1876)  64  N.  Y.  65.  In  the  principal  case  the  referee 
found  that  the  rightful  and  the  excessive  user  could  not  be  separated. 
While  no  adjudications  on  this  precise  point  can  be  found,  there  are  numer- 
ous dicta  to  the  effect  that  acts  which  make  this  separation  impossible, 
forfeit  the  easement.  Shaw,  C.  J.  in  Dyer  v.  Sanford  (1845)  9  Met.  402  ; 
Taylor  v.  Hampton  (S.  C.  1827)  4  McCord  106;  Gale  on  Easements  507. 
Such  acts  might  be  sufficient  evidence  of  intention  to  abandon,  a  question 
depending  upon  the  facts  of  each  case.      Welsh  v.   Taylor  (1892)    134    N. 
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Y.  450.  A  failure  to  comply  with  the  injunction  limiting  the  use  to  the 
extent  of  the  easement  would  establish  such  intention  in  the  principal 
case. 

Real  Property— Eminent  Domain — Conflicting  Rights  of 
Railway  and  Telegraph  Cos.  By  separate  acts  Congress  has  de- 
clared all  railroads  to  be  postroads,  U.  S.  Rev.  Sts.  §  3964,  and  has  given 
telegraph  companies  the  right  to  construct,  maintain  and  operate  their 
lines  along  and  over  all  postroads  in  the  United  States.  Act  July  24,  1866. 
Rev.  Sts.  §§  5263  et  seq.  The  petitioner,  a  telegraph  company,  filed  a  bill 
to  restrain  the  defendant  railway  company  from  removing  its  telegraph 
lines,  pending  condemnation  proceedings  by  the  petitioner.  The  lines  had 
been  placed  upon  the  defendant's  right  of  way  under  a  contract  which  had 
expired.  Held,  these  acts  did  not  give  telegraph  companies  the  right  of 
eminent  domain,  but  withdrew  from  state  interference  interstate  commerce 
by  telegraph.      Western  Union  Tel.  Co.  v.  Penn.  Ry.  Co.  (1904)  25  Sup.  Ct. 

133- 

This  decision  extends  somewhat  the  case  of  Pensacola  Tel.  Co.  v.  West- 
ern Um'on  Tel.  Co.  (1877)  96  U.  S.  1,  which  decided  that  a  state  is  power- 
less to  grant  a  telegraph  company  a  monopoly,  such  an  act  being  an  inter- 
ference with  interstate  commerce.  See  Western  Union  Tel.  Co.  v.  Ann 
Arbor  Ry.  Co.  (1900)  178  U.  S.  239.  In  deciding  that  the  right  of  eminent 
domain  was  not  conferred,  the  case  settles  a  question  which  has  been  pro- 
ductive of  much  litigation.  Postal  Tel.  Co.  v.  Oregon,  etc.,  Ry.  (1902)  114 
Fed.  787  ;  St.  Paul  M.  &>  M.  Ry.  Co.  v.  Union  Tel.  Co.  (1902)  118  Fed. 
497.  Mr.  Justice  Harlan,  in  dissenting,  said  that  the  rights  expressly 
conferred  by  the  statute  carried  with  them,  by  necessary  implication,  the 
right  to  condemn.  While  it  is  true  that  the  right  to  condemn  may  be  given 
by  implication,  still  omission  from  the  statute  of  any  provision  for  compen- 
sation is  fatal  to  a  claim  of  eminent  domain.  1  Lewis  Em.  Dom.  §  240 ; 
MillsEm.  Dom.  \  128;  Sweet  v.  Rec/iel {1895)  159  U.  S.  380,  387;  Chamber- 
lain v.  Eliz.  Steam  Cord.  Co.  (1886)  41  N.  J.  Eq.  43.  The  decision  in  the 
principal  case,  therefore,  seems  to  interpret  the  statute  correctly. 

Real  Property — Fixtures— Change  in  Character  of  Prop- 
erty Subject  to  Mortgage.  A  sugar  house  with  machinery  mort- 
gaged to  the  plaintiff,  was  destroyed  by  fire,  and  the  machinery  left  in  a 
demolished  and  ruined  condition,  valuable  only  as  scrap  metal.  Held,  the 
mortgage  does  not  attach  to  the  remains  of  such  machinery.  False  v. 
Trie  he  (La.  1904)  37  So.  875. 

As  in  Louisiana  only  immovables  are  subject  to  mortgage,  La.  Civ. 
Code  §  3289,  it  was  assumed  that  if  the  articles  had  become  movables  they 
would  be  discharged  from  the  mortgage  lien.  Their  character  as  immov- 
ables by  destination  or  fixtures  is  determined  by  the  intention  to  use  them  in 
connection  with  the  realty.  La.  Civ.  Code  \  468,  in  direct  analogy  to  the 
common  law  test.  2  Columbia  Law  Review  407.  When  by  circum- 
stances such  use  is  impossible  and  the  destination  which  made  them  im- 
movables is  at  an  end,  they  reassume  the  character  of  movables,  as  in  the 
case  of  materials  after  the  demolition  of  a  building  under  La.  Civ.  Code, 
§476.  See  also  Beard  v.  Durald  (1873)  23  La.  Ann.  284;  Meyers  v.  Schemp 
(1873)  67  111.  469;  contra  Rogers  v.  Gilinger  (1858)  30  Pa.  St.  185.  They 
have  lost  their  adaptability  "  for  the  service  and  improvement"  of  the  land. 
Succession  of  Allen  (1896)  48  La.  Ann.  1036,  1047.  This  doctrine  would 
apply  to  fixtures,  under  mortgages  as  in  the  principal  case.  They  may 
become  chattels  by  severance  by  the  act  of  the  mortgagor  in  good  faith. 
Bank  v.  Knapp  (1870)  22  La.  Ann.  117  ;  Weil  v.  Lapeyre  (1886)  38  La. 
Ann.  303;  by  the  act  of  God,  Buckout  v.  Swift  (1865)  27  Cal.  433  ;  by  fire. 
State  v.  Goodnow  (1883)  80  Mo.  271. 
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Real  Property — Restrictive  Covenants— Interpretation.  The 
plaintiff  and  defendant  derived  title  to  neighboring  premises  from  the 
same  grantor  through  conveyances  made  in  1873,  which  prohibited  the 
erection  of  tenement  houses  upon  the  premises.  The  plaintiff  sought  to 
enjoin  the  defendant  from  erecting  a  modern  apartment  house.  Held,  the 
restrictive  covenant  did  not  apply  to  such  a  building.  Kitching  v.  Brown 
(1905)  180  N.  Y.  414. 

The  words  of  a  covenant  are  to  be  construed  with  regard  to  the  mean- 
ing the  parties  attached  to  them,  Greenwood  v.  Ligan  (Miss.  1848)  10  Sm. 
&  M.  615,  but  there  is  a  presumption  that  the  ordinary  signification  is 
intended,  Davis  v.  Lyman  (1826)  6  Conn.  249,  unless  a  contrary  intention 
appears,  Gillis  v.  Bailey  (1850)  20  N.  H.  149.  In  the  principal  case  the  pre- 
sumption is  strengthened  by  the  fact  that  the  modern  apartment  house  was 
unknown  in  1873,  Boyd  v.  Kerwin  (1891)  15  N.  Y.  Supp.  721,  and  that 
this  structure  has  none  of  the  objectionable  features  of  the  tenement  house 
of  that  day.  White  v.  The  Build.  Co.  (1903)  82  App.  Div.  1.  The  fact  that 
no  restriction  upon  the  erection  of  a  hotel  was  placed  in  the  deed  which 
would  be  a  more  objectionable  neighbor  than  an  apartment  house  would 
bear  upon  the  question.  At  best  the  courts  look  with  but  little  favor  upon 
restrictions  on  the  use  of  property.  Hutchinson  v.  Ulrich  (1893)  145  111. 
336;  Sonn  v.  Heilberg  (1899)  38  App,  Div.  515. 

Torts — Contribution — Joint  Tort  Feasors.  The  plaintiff,  a  termi- 
nal company,  having  answered  in  damages  to  an  employee  injured  in  oper- 
ating a  defective  car,  attempted  to  recover  indemnity  from  the  defendant 
who  had  delivered  the  car  to  them  in  bad  condition.  Both  parties  had 
failed  properly  to  inspect  the  car.  Held,  that  where  the  parties  are  guilty 
of  like  neglect,  there  can  be  neither  indemnity  nor  contribution  unless  the 
defendant  be  primarily  responsible.  Union  Stock  Yards  Co.  v.  Railroad 
Co.  (1905)  25  Sup.  Ct.  226. 

Contribution  among  joint  tort  feasors  was  early  denied;  Merry- 
weather  v.  Nixon  (1799)  8  D.  &  E.  186;  but  this  rule  has  been  restricted 
to  torts  of  conscious  wrongdoing.  Adamsonv.  Jarvis  (1827)  4  Bing.  66  ; 
Story,  Partnership  §  220;  Armstrong  Co.  v.  Clarion  Co.  (1870)  66  Pa.  St. 
218.  The  holding  of  the  court  in  the  present  case,  refusing  complete 
indemnity  because  the  defendant's  negligence  was  not  shown  to  be  the 
primary  cause  of  the  injury,  seems  sound,  but  it  is  unusual  and  beyond  the 
rule  of  the  decided  cases  to  refuse  contribution  for  that  reason.  Jacobs  v. 
Pollard  (1852)  10  Cushing  287;  Acheson  v.  Miller  (1854)  2  Ohio  St.  203; 
Farwellv.  Becker  (1889)  129  111.  261. 

Torts— Liability  of  Military  Governor.  The  plaintiff  was  pos- 
sessed of  an  hereditary  and  alienable  office  known  as  the  Alguacil  Mayor 
-of  Havana,  carrying  with  it  the  exclusive  franchise  to  slaughter  cattle  in 
that  city.  The  defendant  was  military  governor  of  Cuba,  and  subsequent 
to  the  President's  proclamation  and  the  Treaty  of  Paris,  both  of  which 
pledged  protection  to  private  property,  issued  an  order  abolishing  this  office. 
In  an  action  to  hold  him  personally  liable  for  damages  suffered  in  conse- 
quence of  the  order,  a  demurrer  to  the  complaint  was  overruled  and  it  was 
held  that  the  franchise  was  private  property.  Countess  of  Buena  Vista  v. 
Maj.  Gen.  Brooke  (1905)  32  N.  Y.  Law  J.  1903.     See  NOTES,  p.  394. 

Torts — Surgeons— Unauthorized  Operation.  The  plaintiff  con- 
sulted the  defendant,  a  surgeon,  and  he  found  that  a  major  and  a  minor 
operation  were  desirable.  He  informed  the  patient  of  the  necessity  for 
the  minor  operation  only,  having  found  her  in  such  a  highly  nervous  and 
irritable  condition  that  he  considered  her  judgment  impaired.  She  con- 
sented to  the  minor  operation,  and  while  she  was  under  the  influence  of 
the  anaesthetic  for  this  the  defendant  performed  the  major  operation  also. 
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He  acted  with  proper  skill  and  care  and  with  perfect  good  faith,  for  the 
welfare  of  the  patient,  but  the  court  found  that  she  was  sane  enough  to  be 
capable  of  consenting.  Held,  the  surgeon  was  liable  in  exemplary  dam- 
ages. Fratt  v.  Davis  (111.  1905)  37  Chic.  Legal  News  213.  See  NOTES, 
P-  395- 

Trusts— Destructibility  under  the  N.  Y.  Revised  Statutes. 
The  testator  died  in  1892  and  left  personalty  to  a  trustee  in  trust  to  pay 
the  income  to  his  wife  for  life,  or  until  she  remarry,  remainder  to  his  chil- 
dren. In  February,  1903,  the  children  conveyed  their  remainders  to  their 
mother,  who  then  released  her  life  interest,  to  herself  as  remainderman, 
and  thereupon  demanded  the  corpus  of  the  trust  fund.  The  trustee 
refused  to  relinquish  the  fund.  Held,  Section  3  of  the  Personal  Property 
Law,  permitting  destruction  of  trusts  by  merger,  is  not  retroactive ;  hence 
it  was  not  within  the  power  of  the  beneficiary  to  alien  and  the  trust  was 
not  terminated.  Metcalfe  v.  Union  Trust  Co.  (1905)  181  N.  Y.  39.  See 
Notes,  p.  391. 

Trusts — Oral  Promise  by  Heir.  The  intestate  on  her  death- bed  was 
about  to  make  a  will  providing  for  the  complainant,  but  refrained  from  so 
doing  on  the  oral  promise  of  her  husband,  the  sole  heir  at  law,  to  dispose 
of  the  property  according  to  her  directions.  Held,  in  the  absence  of  actual 
fraud,  the  heir  at  law  takes  an  absolute  title  divested  of  trusts.  Cassels  v. 
Finn  (Ga.  1905)  49  S.  E.  749. 

A  devise  in  reliance  on  the  devisee's  oral  promise,  Hoge  v.  Hoge  (Pa. 
1832)  1  Watts  163,  214,  to  hold  the  property  in  trust,  imposes  on  the 
devisee  a  constructive  trust  in  favor  of  the  intended  beneficiary  even  in  the 
absence  of  actual  fraud.  Reech  v.  Kemiegal  (1748)  1  Ves.  St.  122;  Dowd 
v.  Tucker  (1874)  41  Conn.  197;  Amherst  v.  Ritch  (1897)  151  N.  Y.  282. 
The  cases  which  rely  on  fraud  define  it  as  the  neglect  or  refusal  to  per- 
form the  promise  by  which  the  property  was  secured,  Glass  v.  Gilbert 
(1869)  102  Mass.  24,  40;  Xorris  v.  Frazer  (1873)  15  L.  R.  Eq.  318; 
Matter  of  the  Will  of  O'Hara  (1884)  95  N.  Y.  403,  so  that  the  theory  of 
the  cases  is  not  based  upon  fraud  but  upon  a  principle  analogous  to  resti- 
tution. The  same  principles  have  been  applied  to  cases  where,  as  in  the 
principal  case,  the  heir  procures  property  by  a  promise  to  hold  it  in  trust; 
Williams  v.  Fitch  (1859)  18  N.  Y.  546;  Grant  v.  Bradstreet  (1895)  87 
Me.  583  ;  and  it  would  seem  that  the  distinction  made  between  taking 
as  heir  and  as  devisee,  Bediliars  v.  Seaton  (i860)  3  Fed.  Cas.  38,  is  un- 
sound, the  making  or  not  making  of  the  will  being  in  either  case  the  result 
of  the  promise,  and  that  therefore  the  principal  case  is  wrongly  decided. 
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Federal  Power  to  Prohibit  Transit  Between  the  States.  By 
Carman  F.  Randolph.     Printed  for  private  distribution. 

Ever)  body  seems  busy  now-a-days  ploughing  new  furrows  over 
the  field  of  Constitutional  powers.  It  is  a  relief  to  find  a  writer  ap- 
plying himself  to  ihe  more  conservative  task  of  removing  the  tangle 
of  weeds  and  brush  that  conceal  the  old  pathways  which  were  early 
traced  throughout  that  domain. 

In  a  pamphlet  treating  exhaustively  of  the  federal  control  over 
railways,  and  its  rel  .tions  to  State  corporations,  to  "combinations" 
as  distinguished  from  individuals,  and  other  kindred  questions,  Mr. 
Carman  K.  Randolph  has  presented  a  succinct  and  significant  statement 
of  the  federal  power  of  obstruction  and  prohibition  of  intercourse 
and  traffic  between  the  States,  as  distinguished  from  the  functions  of 
regulating  and  protecting  that  commerce,  which  was  allotted  to  the 
general  government  under  the  Constitution.  The  commerce  clause 
is  brief :  "Congress  shall  have  power  ...  to  regulate  com- 
merce with  foreign  nations,  and  among  the  several  States,  and  with 
the  Indian  tribes."  So  far  as  this  delegation  of  power  had  reference 
to  commerce  among  the  several  States,  it  gave  to  the  central  authority 
ample  opportunity  to  prevent  obstructive  or  oppressive  action  by  the 
States  upon  commerce  or  intercourse  with  sister  States,  but  there  is 
no  justification  for  the  claim  which  has  gradually  reached  maturity, 
that  the  power  to  hinder  which  was  thus  paralyzed  in  the  States  was 
kept  alive,  enlarged  and  transferred  to  the  General  Government. 

When  we  consider,  as  the  author  points  out,  that  "the  move- 
ment of  any  person,  thing  or  communication  from  one  State  to  an- 
other is  interstate  commerce  ;  a  man  crossing  a  bridge  ;  a  flock  of 
sheep  driven  across  a  State  ;  gas  passing  through  an  interstate  pipe 
line  ;  a  telegraph  message,  are  all  included  in  the  definition  of  inter- 
course," it  will  readily  be  seen  that  the  protection  of  the  federal 
government  against  State  interference  with  all  these  things  is  start- 
lingly  different  from  the  subjection  of  the  citizen  to  federal  prohibi- 
tion in  the  doing  of  these  things. 

Regulation  of  interstate  traffic  or  transit  is  meant  to  facilitate  it, 
by  promoting  its  security  and  efficiency,  and  does  not  imply  the  right 
to  obstruct  it ;  the  delegation  of  a  power  to  regulate  cannot  be  meant 
to  involve  its  destruction.  The  solicitude  of  the  people  entering  into 
the  Union  was  to  prevent  interference  and  to  promote  free  inter- 
course ;  to  this  end  the  power  of  each  State  to  forbid  or  hamper  in- 
tercourse with  other  States  was  extinguished  and  Chief  Justice  Mar- 
shall could  correctly  say  "  In  all  commercial  relations  we  are  one 
and  the  same  people"1  and  Chief  justice  Taney  could  say  "We 
are  all  citizens  of  the  United  States  and  as  members  of  the  same  com- 

1  Cohens  v.  Virginia  (1821)  6  Wheat.  413. 
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munity  have  the  right  to  pass  and  repass  through  every  part  of  it  with- 
out interruption  as  freely  as  in  our  own  State,"  and  Justice  Miller 
repeats  the  statement. '  The  whole  question  is  fully  treated,  the 
analogy  drawn  from  the  federal  power  to  prohibit  foreign  trade  or 
trade  with  Indian  tribes  is  examined  and  its  falsity  shown  from  its 
very  extravagance,  for,  whereas  it  has  been  held  that  "from  the  be- 
ginning Congress  has  exercised  as  plenary  power  in  respect  to  the 
exclusion  of  merchandise  brought  from  foreign  countries,''2  no 
such  doctrine  has  ever  found  judicial  sanction  with  reference  to 
interstate  commerce. 

It  is  to  be  regretted  that  this  timely  and  interesting  study  of  pres- 
ent-day problems  should  be  only  in  the  form  of  an  opinion  for  clients 
and  not  in  a  publication  accessible  to  the  general  public.         P.  F. 

Labor  Laws  and  Decisions  of  the  State  of  New  York.  J.  A. 
Cipperly.      Albany,  Banks  &  Company.      1904.      pp.  vii,   143. 

Owing  to  the  confused  mass  of  statutes  which  a  practicing  lawyer 
is  compelled  to  face  in  the  preparation  of  his  cases,  a  compilation  of 
the  laws  relating  to  a  given  subject  is  always  welcome,  particularly  if 
well  annotated.  The  author  of  this  pamphlet  has  evidently  aimed  to 
fill  a  want  in  this  respect  in  regard  to  the  subject  of  labor  in  New  York 
State.  The  work  is  divided  into  two  parts:  Part  1st  being  entitled 
"  Laws  in  Relation  to  Labor."  and  Part  2nd,  "  Labor  Decisions  Sum- 
marized." Part  1st  includes  the  Labor  Law  of  New  York  as  amended 
to  1904,  the  sections  of  the  Penal  and  Civil  Codes  relative  to  labor, 
and  certain  specific  chapters  of  the  laws  of  various  years  involving 
the  relation  of  employer  and  employee.  In  Part  2nd,  with  the  ad- 
dendum covering  the  latest  cases,  the  author  claims  to  include  all 
decisions  to  date  (December,  1904). 

The  work  as  a  whole  is  hardly  satisfactory.  The  only  value  of  a 
book  of  this  kind  is  to  make  access  to  authority  easy  to  those  who 
desire  to  know  how  the  law  on  a  given  subject  stands.  Part  1st  could 
have  been  improved  by  the  insertion  of  cross-references  between  the 
Labor  Law  and  the  Penal  Code  where  a  penalty  is  provided  for  viola- 
tion of  the  Labor  Law,  and  Part  2nd  is  almost  useless  on  account  of 
the  manner  in  which  the  summaries  of  the  cases  are  given.  It  reads 
as  though  a  small  part  of  the  headnote  of  each  case  was  copied 
verba'im  from  the  report,  without  the  statement  of  facts  being  given 
in  a  single  instance,  so  that  the  reader  is  at  a  loss  to  know  whether 
what  he  is  reading  is  decision  or  mere  obiter  dicta.  There  would 
seem  to  be  very  little  value  in  a  work  of  this  sort,  unless  some  attempt 
at  least  is  made  to  analyze  the  cases.  Nor  can  the  general  arrange- 
ment be  commended.  It  would  have  been  more  convenient  to  have 
the  discussion  of  cases  referring  to  the  particular  laws  in  the  form  of  a 
footnote  to  the  law  itself,  and  not  in  a  separate  part  of  the  book, 
while  the  decisions  not  interpreting  a  law  could  have  been  dealt  with 
separately.  The  index  seems  complete  as  far  as  it  covers  the  laws, 
but  there  is  no  index  of  the  subjects  discussed  in  the  decisions.  In 
short,  though  the  author's   object   in    writing  the   pamphlet  is   most 

1  Passenger  Cases,  7  How.  492  ;  Crandall  v.  Nevada,  6  Wall.  49. 

2  Butitield  v.  Stranahan  (1903)  192  U.  S.  492. 
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commendable,  and  though  the  work  will  undoubtedly  be  useful  to  the 
profession  and  the  public,  the  work  is  by  no  means  as  well  and  care- 
fully executed  as  it  might  have  been. 

Handbook  of  Jurisdiction  and  Procedure  in  United  States 
Courts.  By  Robert  M.  Hughes,  M.  A.,  of  the  Norfolk  (Va  )  Bar. 
Author  of  Handbook  of  Admiralty  Law.  St.  Paul,  Minn.,  West 
Publishing  Co.    1904.   pp.   xvhi.  634. 

This  is  one  of  the  late  numbers  of  the  Hornbook  Series  and  fol- 
lows the  familiar  style  of  type  and  spacing  of  those  books.  They  are 
not  designed  to  contain  the  refinements  and  qualifications  of  the  sub- 
jects treated,  and  in  this  volume  Mr.  Hughes  disclaims  any  pretense 
of  an  exhaustive  treatise.  He  should  therefore  perhaps  not  be  justly 
criticized  for  most  of  his  omissions,  but  there  are  several  which 
seem  to  seriously  impair  the  value  of  the  book. 

There  is  no  table  of  statutes,  nor  are  there  any  citations  of 
any  statute  in  connection  with  the  history  of  former  legislation  (e.  g. 
pp.  18,  19,  73,  95,  122).  In  many  cases  when  mention  is  made  of 
more  recent  statutes,  for  example,  in  the  discussion  of  the  Bank- 
ruptcy Act,  there  is  no  reference  to  the  volumes  of  the  Statutes  at 
Large  where  the  original  law  and  its  amendments  can  be  found.  In- 
stead, the  author  there  cites  U.  S.  Com.  Stat.  1901  and  its  supple- 
ments, referring  we  presume  to  a  compilation  of  his  publishers  which 
is  not  generally  used  and  has  no  official  authority.  The  student  who 
wishes  to  be  able  to  point  the  original  statutes  needed  must  annotate 
the  book  himself  and  if  the  other  publication  is  not  in  his  library, 
as  must  often  be  the  case,  he  will  be  put  to  a  great  annoyance. 
Similarly  in  the  citation  of  cases  in  the  Circuit  and  District 
Courts  all  that  we  have  found  prior  to  the  Federal  Reporter  are  cited 
not  to  the  original  reports  but  only  to  the  West  Publishing 
Company's  collection  of  Federal  Cases. 

The  space  allotted  to  different  subjects  has  no  relation  to  their 
importance.  Criminal  practice,  which  not  one  student  in  a  thou- 
sand will  ever  have  occasion  to  use  in  the  federal  courts,  has  as 
much  or  more  space  than  practice  in  equity,  which  is  the  subject 
upon  which  he  requires  the  most  assistance.  Admiralty  has  but 
two  pages  with  a  footnote  saying,  "The  jurisdiction  of  the  admi- 
ralty courts  is  so  extensive  that  it  is  impossible  in  this  treatise  to  dis- 
cuss it.  Reference  is  made  to  the  author's  treatise  on  Admiralty, 
published  in  the  year  1901." 

The  chapter  on  Habeas  Corpus  never  mentions  the  most  important 
practical  question  at  the  present  time,  the  right  of  emigrants  thus  to 
procure  a  review  of  orders  for  their  deportation. 

Trie  discussion  on  the  subject  of  parties  and  indeed  of  every 
branch  of  equity  practice  seems  inadequate.  Amongbt  other  defects 
we  can  find  no  mention  ofU.  S.  R.  S.  §4920,  which  as  construed  re- 
quires that,  unless  certain  defenses  in  patent  suits  are  pleaded,  no 
evidence  will  be  admitted  in  their  support.1     There  is   no  explana- 


7'. 


1  Feese  v.  Huntington,  23  How.  2  ;  Bates  v.  Coe,  98  U.  31  ;   Jennings 
Pierce,  15  Blatch.  82. 
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tion  of  the  practice  upon  applications  to  th*  Supreme  Court  of  the 
United  States  for  certiorari. 

Misstatements  of  the  law,  caused  by  loose  generalities  and  even 
by  a  misunderst  inding  of  the  decisions,  are  also  to  be  f»und.  At 
p.  193,  the  author  says,  speaking  of  suits  that  can  be  brought  in 
the  Circuit  Courts:  "So  too,  a  writ  of  prohibition  would  come 
within  this  term,"  citing  Weston  v.  Charleston.1  He,  apparently,  is 
ignorant  of  the  distinguishing  of  that  case  in  Upshur  v.  Rich,2 
which  shows  that  the  language  of  the  opinion  applies  only 
to  writs  of  error  to  the  state  courts  and  that  the  Circuit  Courts 
have  no  jurisdiction  over  cases  of  that  nature.  At  page  523  he  says, 
when  speaking  of  appeals  from  interlocutory  orders  granting  injunc- 
tions and  appointing  receivers:  "  When  a  case  is  taken  to  the  circuit 
court  of  appeals  under  this  provision,  the  latter  court  has  the  power, 
in  it's  discretion,  to  consider  the  whole  case  and  enter  a  final  decree 
in  it,  if  it  thinks  the  case  one  in  which  it  should  exercise  this  power." 
Those  courts  have  this  power  only  in  a  limited  class  of  cases  never, 
when  the  order  is  affirmed,  and  not  always  when  it  is  reversed.3 

A  Treatise  on  American  Advocacy,  Based  upon  the  Standard- 
English  Treatise,  entitled  Hints  on  Advocacy,  by  Richard  Harris. 
Alexander  H.  Robbins,  Editor  of  the  Central  Law  Journal,  St.  Louis: 
Central  Law  Journal  Co.     1904.     pp.  xiv,  295. 

In  the  preface  to  an  early  edition  of  Hints  on  Advocacy — "  univers- 
ally recognized,"  says  Mr.  Robbins,  "as  the  greatest  book  of  its  kind 
published," — the  learned  and  agreeable  writer,  Mr.  Richard  Harris, 
K.C.,  congratulates  himself  that  his  little  book  had  been  reprinted  in 
America,  but  intimated  that  he  would  have  borne  no  grudge  against 
the  publishers  if  they  had  credited  him  with  its  authorship  by  printing 
his  name  on  the  title  page.  Should  the  present  edition  of  "  the  Stan- 
dard English  Treatise"  be  called  to  the  attention  of  Mr.  Harris,  we  can 
well  imagine  him  wishing  that  Mr.  Robbins  had  followed  the  Ameri- 
can precedent,  or  perhaps  that  the  work  and  all  of  its  editions  had  ap- 
peared anonymously. 

The  title  of  Mr.  Harris'  work  "Hints  on  Advocacy"  indicates 
that  the  author  had  in  mind  an  agreeable  book,  which  might  offer  to 
the  beginner  a  series  of  hints,  and  a  dozen  successive  editions  show 
that  the  young  advocate  has  indeed  taken  kindly  to  the  work.  Mr. 
Harris  did  not  have  in  mind  a  scientific  and  exhaustive  treatise;  for 
the  reason  that  one  is  either  born  an  advocate,  or  that  one  only  learns 
by  a  life  time's  experience  how  to  conduct  a  case.  The  most  that  Mr. 
Harris  could  do  was  to  give  the  reader  some  of  the  results  of  his  per- 
sonal experience,  in  an  informal  way,  by  hint  or  suggestion. 

Not  so  Mr.  Robbins — whose  book  becomes  a  Treatise  on  American 
Advocacy,  based  upon  Mr.  Harris'  modest  text — "enlarged,  com- 
pletely revised  and  Americanized  "  as  the  title  page  informs  us.  "  The 
best  features  of  the  English  book  have  been  retained,"  to  quote  again 

1  2  Peters  449.        2 135  U.  S.  407. 

3  Brill  v.  Peckham  M.  T.  &  W.  Co.,  189  U.  S.  557;  Highland  Ave.  & 
B.  R.  Co.  v.  Columbian  Eq.  Co.,  168  U.  S.  627. 
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from  the  title  page,  and  "more  than  one-half  the  present  volume 
being  new  and  original  matter." 

Turning  to  this  original  matter,  it  appears  that  Mr.  Bobbins  has 
added  four  new  chapters  on  the  following  topics:  Office  work  and 
preparation  for  trial;  Briefs,  arguments  and  methods  of  speaking; 
Legal  ethics,  and,  finally,  compensations  and  advertising.  It  need 
scarcely  be  said  that  this  original  matter  is  not  original,  and  no  one 
expects  that  it  should  be;  but  the  execution  is  wretched;  the  thought 
is  hopelessly  commonplace;  the  style  bad,  and  the  illustrations  are  not 
always  in  the  best  of  taste,  as  in  the  text  and  footnote  to  page  203,  in 
which  a  charlatan  performance  of  Henry  Clay  is  narrated  as  if  com- 
mendable. It  is  doubtful  if  any  one  could  derive  serious  profit  from 
these  chapters. 

If  the  American  additions  do  not  add  to  the  book,  it  may  be  sup- 
posed that  Mr.  Harris'  text  will  be  of  some  service  to  the  reader.  In 
its  original  form  it  was;  but  Mr.  Robbins  has  laid  a  heavy  hand  upon 
it  and  marred  it  in  what  he  calls  a  culling  process. 

The  language  of  the  culled  portion  of  the  English  text  is  changed 
to  "  more  intelligible  expressions  of  the  rules  of  adv<  cacy  as  applicable 
to  American  practice,"  by  "interpolating  where  the  original  text 
seemed  to  demand  more  explanation,  and  annotating  throughout 
with  appropriate  quotations  and  references."  In  this  process  the 
charm  of  Mr.  Harris'  book  is  wholly  lost,  although  passages  of  the 
original  text  protrude  above  the  dead  level  of  the  added  common- 
place. 

"  O  Bottom,  thou  art  changed  !     What  do  I  see  on  thee  ? 

What  do  you  see  ?     You  see  an  ass-head  of  your  own,  do  you  ? 

Bless  thee,  Bottom  !  bless  thee  !  thou  art  translated." 

If  the  reviewer  shakes  his  head  and  grieves  for  Mr.  Harris,  the 
Americanizer  has  no  misgivings  as  to  the  importance  of  this  Treatise 
on  American  Advocacy;  for  does  not  Mr.  Robbins  say  in  the  very  last 
paragraph  of  his  introduction:  "  We  believe  that  the  work,  as  thus  re- 
constructed and  revised,  will  become  an  invaluable  assistant  to  every 
lawyer?" 

A  Treatise  on  the  System  of  Evidence  in  Trials  at  Common 
Law.  By  John  Henry  Wigmore.  Boston:  Little,  Brown  &  Com- 
pany   1905.     Vol.  IV,  pp.  xiii,  3 185—392 1. 

The  only  portion  of  the  law  of  evidence  proper  which  remained 
for  treatment  in  the  fourth  volume  was  privileged  communications. 
These  are  exhaustively  examined  in  accordance  with  the  plan  of  the 
prior  volumes.  The  chapter  on  Communications  by  and  to  Jurors, 
Chapter  82  deserves  special  mention.  It  is  novel,  complete  and  ex- 
cellent. The  others  are  fully  up  to  the  high  standard  of  the  entire 
treatise. 

The  topics  of  parol  evidence,  burden  of  proof  and  presumptions, 
the  relative  functions  of  court  and  jury,  and  judicial  notice,  though 
closely  related  to  the  law  of  evidence,  are  not  really  a  part  of  it.  The 
author,  therefore,  has  abundant  justification  for  dealing  with  them  in 
a  more  cursory  manner.  If  these  matters  were  treated  with  the  same 
detail  as  the  main  subject,  the  work  would  certainly  have  required 
six  volumes  instead  of  four,  possibly  more.     In  fact  they  are  all  dis- 
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posed  of  in  two  hundred  and  sixty  pages.  While  no  just  criticism 
can  be  made  upon  this,  it  is  to  be  hoped  that  Professor  Wigmore  may 
have  the  time  and  inclination  to  deal  with  these  subjects  adequately 
in  separate  treatises.  Certainly  there  is  a  crying  need  for  a  first-class 
book  on  Burden  of  Proof  and  Presumptions. 

Mr.  Wigmore's  statement  that  the  parol  evidence  rule  includes  all 
the  law  concerning  the  creation  of  legal  acts,  the  formalities  of  their 
execution,  and  the  interpretation  of  language  (§2401)  seems  unjus- 
tified. The  "parol  evidence  rule"  as  a  name  signifies  merely  the 
general  principle  that  if  a  transaction  has  been  reduced  to  a  final 
statement  intended  by  the  parties  or  required  by  law  to  contain  its 
terms,  then  prior  or  contemporaneous  negotiations,  understandings, 
or  agreements  are  no  part  of  its  terms;  they  must  be  sought  in  the  final 
statement  alone.  It  is  true  that  one  must  notice  that  the  parol  evi- 
dence rule  does  not  forbid  investigation  as  to  whether  a  legal  act  has 
been  created,  whether  with  the  proper  formalities,  and  what  is  its 
interpretation.  These  questions  are  often  confused  with  it.  But 
they  are  outside  the  scope  of  the  rule  entirely. 

Section  2454  draws  a  distinction  not  always  appreciated.  From 
the  fact  that  a  statute  requires  an  act  to  be  executed  with  certain  for- 
malities, for  example,  to  be  in  writing,  it  does  not  necessarily  fol- 
low that  the  act  is  required  to  be  reduced  to  a  final  statement  or,  to 
use  Mr.  Wigmore's  term,  integrated.  Unless  the  parties  have  integrated 
it,  it  may  be  gathered  from  any  and  all  expressions  that  satisfy  the 
statute  as  to  formality. 

The  views  expressed  concerning  the  standard  of  interpretation 
(§  2461  el  seq.)  are  liberal  and  untechnical,  and  rightly  so.  Shall  the 
meaning  the  language  normally  has,  the  meaning  it  has  in  the  locality 
where  it  was  used,  or  the  meaning  it  had  to  the  party  or  parties  who 
used  it,  be  adopted  as  the  meaning  to  be  determined  by  interpreta- 
tion ?  In  good  sense  certainly  the  last.  The  danger  of  fictitious 
private  meanings  being  established  by  fraud  is  slight  compared  with 
the  great  danger  of  thwarting  the  intentions  of  the  party  or  parties  if 
some  arbitrary  standard  be  adopted.  Professor  Wigmoke  would  make 
but  one  limitation.  In  §  2467  he  states  that  when  the  language  is  that 
of  but  one  party,  the  sense  in  which  he  used  it  cannot  be  taken  unless 
it  is  a  sense  in  which  he  habitually  used  it.  This  seems  doubtful.  A 
testator  leaves  property  to  "Susan  Graham."  He  knows  nobody 
bearing  that  name.  A  friend  named  Jane  Graham  is  usually  called 
Susan  by  the  testator's  family.  The  testator,  however,  always  addressed 
her  and  spoke  of  her  as  Jane.     Would  she  fail  to  obtain  the  devise  ? 

In  stating  the  rule  that  declarations  of  intention  are  not  admissible 
to  aid  in  construction  (§  2471)  no  mention  is  made  of  the  fact  that 
many  cases  admit  them  when  contracts  are  to  be  interpreted. 1 

The  failure  to  discuss  the  history,  exact  meaning,  and  significance 
of  Bacon's  maxims  as  to  latent  and  patent  ambiguities  seems  un- 
fortunate. The  role  it  has  played  in  causing  unnecessary  strictness 
in  dealing  with  questions  of  interpretation  and  the  misconceptions  into 

1  Swett  v.  Shumway,  102  Mass.  365;  Hebb  v.  Welch,  70  N.  E.  440 
(Mass.);  Case  Co.  v.  Soxman.  138  U.  S.  439;  Plant  v.  Bourne  [1897]  2 
Ch.  281  ;  Bank  v.  Brigham,  60  Pac.  754  (Kan.)  ;  Maynard  v.  Render,  23 
S.  E.  194  (Ga.) 
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which  it  has  led  able  courts  might  well  have  been  made  clear.  The 
meager  mention  in  §  2472  is  inadequate. 

The  index  appears  rather  small  for  so  bulky  a  work.  It  is  con- 
tained in  seventy-five  pages  which  are  not  closely  printed.  Some  use, 
however,  has  failed  to  discover  any  omissions  worth  noting. 

The  excellence  of  this  new  treatise  on  evidence  has  already  been 
stated  in  the  reviews  of  the  preceding  volumes.  A  careful  examina- 
tion of  the  four  volumes  confirms  the  opinion  that  of  all  the  books 
on  evidence  it  is,  everything  considered,  easily  the  best.  It  may  be 
added  that  the  publishers  have  done  their  work  well.  Paper,  binding, 
type,  clearness  of  impression,  all  are  satisfactory.  The  last  one  hun- 
dred and  fifty  pages  of  Volume  III,  which  is  over  size,  might  better 
have  been  put  in  Volume  IV,  which  is  smaller  than  the  others. 
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NATIONAL  INCORPORATION. 

The  prominence  that  has  been  given  to  the  inter- state 
commerce  clause  of  the  Constitution  of  the  United  States, 
by  the  Inter-state  Commerce  Act  and  the  Sherman  Act  and 
the  proceedings  that  have  been  had  under  them,  has  tended 
to  obscure,  in  some  degree,  other  sources  of  power  in  Con- 
gress to  legislate  with  regard  to  the  great  modern  aggre- 
gations of  capital.  In  particular,  the  question  of  the  power 
of  Congress  to  require,  for  such  combinations,  or  for  cer- 
tain classes  of  them,  incorporation  under  a  national  charter, 
is  very  commonly  discussed,  in  debate,  and  by  the  press, 
as  if  the  question  were  simply  one  of  the  meaning  and 
scope  of  the  inter-state  commerce  clause.  This  tendency  so 
to  limit  the  field  of  the  discussion,  appears  not  only  among 
those  who  deny,  but  also  among  those  who  assert,  the  ex- 
istence of  such  power  in  Congress. 

To  many  of  those  who  assert  the  power  of  Congress  in 
this  respect,  the  matter  seems  to  be  completely  covered  by 
familiar  precedent,  and  to  be  so  fully  and  clearly  within 
the  interstate  commerce  clause,  that  they  see  no  occa- 
sion for  resort  to  other  features  of  the  Constitution,  for  sup- 
port, or  even  for  illustration.  The  matter,  as  they  view  it, 
stands  as  follows:  1.  The  right  of  men  to  incorporate 
themselves,  for  the  pursuit  of  gain,  is  not  a  natural  right, 
but  is  a  mere  artificial  privilege;  and  where,  and  to  the  ex- 
tent to  which,  it  anywhere  exists,  it  is  a  mere  voluntary 
grant  of  affirmative  law.  2.  Congress  has  power  to  regu- 
late inter-state  and  inter-nation  commerce.  3.  This  power 
in   Congress   is    exclusive;    and    being    exclusive,    it    can- 
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not  be  crippled,  or  hampered,  or  limited,  by  a  State;  and 
a  State  cannot  increase  its  own  legislative  power  in  this 
respect  by  putting  its  legislation  into  the  form  of  the 
chartering  of  corporations  :  a  proposition, — to  some  minds 
axiomatic, — affirmed  in  the  Northern  Securities  case. 
4.  Therefore,  in  regulating  inter-state  and  inter-nation 
commerce  and  the  like,  Congress  may  say  whether  any, 
and  if  any,  what,  corporations,  may  act  in  that  field; 
and  may,  therefore,  exclude  State-chartered  corporations 
from  it.  5.  Finally,  whenever  Congress  has  power  to  deal 
with  any  field  of  individual  action, — such,  for  example, 
as  railroading  and  banking, — its  general  power  over  or  in 
such  field  of  action  may  be  exercised  in  the  form  of  creating 
corporations :  a  general  proposition  in  daily  and  familiar 
embodiment  before  our  eyes  in  the  Pacific  Railroads  and 
in  the  national  banks,  a  proposition  even  stronger  on  its 
feet, — if  there  can  be  said  to  be  degrees  in  its  strength, — as  ap- 
plied to  a  field  where,  as  in  inter-state  and  inter-nation  com- 
merce, Congress  may  exclude  non-Federal  corporations, 
than  as  applied  to  a  field  such  as  banking,  for  example, 
from  which  it  cannot  exclude  State-chartered  corporations. 

But  while,  to  some  minds,  the  matter  has  this  aspect  of 
simplicity  and  certainty,  it  is  nevertheless  true  that,  on  the 
other  hand,  there  is  a  wide-spread  challenge  of  the  exist- 
ence of  any  such  power  in  Congress;  a  wide-spread,  daily 
assertion  that  for  most  classes  of  business  (even  such  busi- 
ness as  includes  the  inter-state  and  inter-nation  element)  the 
chartering  of  corporations  is  a  natural,  inherent  right  of 
the  States,  and  is  exclusive  with  them. 

By  reason  of  this  present  state  of  the  discussion,  one 
who  ventures  to  present  considerations  tending  to  the  sup- 
port of  the  power  of  Congress,  is  in  a  strait  betwixt  two. 
To  one  portion  of  his  readers  he  will  appear  to  be  floun- 
dering in  a  struggle  to  support  axiom  by  argument;  while 
to  others,  if  we  may  judge  by  many  public  utterances,  he 
will  appear  a  dreamer.  "  Unto  the  Jews  a  stumbling-block, 
and  unto  the  Greeks  foolishness."  This  very  difficulty, 
however,  emphasizes  the  need  of  a  discussion  of  the  matter, 
in  various  forms,  and  from  different  points  of  view,  up  to 
the  time  when  the  opposing  sides  shall  be  able  to  plead  to 
an  issue. 
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In  such  a  situation, — whatever  be  the  field  of  thought  or 
the  particular  subject  of  controversy, — it  often  appears 
that  what  is  most  needed,  in  the  way  of  discussion,  is,  not  so 
much  argument,  strictly  speaking,  as  a  point  of  view  (and, 
in  addition  to  a  point  of  view,  familiarity,  and  domestication 
in  the  mind,)  of  propositions  not  disputed,  but  not  familiar. 
This  is  particularly  true  in  respect  of  questions  arising 
under  the  Constitution  of  the  United  States.  The  intricate, 
complicated,  and  yet  harmonious  system  that  has  been  elab- 
orated out  of  the  broad  and  simple  lines  of  the  Constitu- 
tion, contains  within  itself, — as  does  every  great  system  of 
thought, — the  power  of  affording  light  upon  any  one  ques- 
tion, by  a  great  number  of  analogies.  The  proper  range  of 
discussion,  therefore,  for  the  present  question,  is  a  wide 
one.  One  may  draw  from  it  freely,  for  arguments  proper, 
or  for  illustration  and  enforcement;  for  point  of  view;  for 
perspective  ;  for  life,  and  familiarity,  and  warmth. 

It  seems  proper,  in  view  of  the  present  wide  divergence 
of  views,  and  of  the  formless  character  of  much  of  the  dis- 
cussion in  the  press,  to  attempt,  not  so  much  to  fortify  the 
brief  inter-state  commerce  clause  argument  summarized 
above,  by  new  arguments,  as  to  call  up  before  our  minds,  and 
to  group  together,  certain  matters,  familiar  in  themselves, 
with  the  aim  of  obtaining  a  proper  perspective.  And  since, 
in  this  country,  as  the  result  of  our  system,  great  questions 
of  public  law  are,  and  of  necessity  must  be,  debated  not  only 
by  and  before  the  fraternity  of  lawyers,  but  also  by  and  be- 
fore the  general  public,  and  must  be  passed  upon,  in 
the  first  instance,  by  a  legislative  body  largely  composed 
of  laymen,  and  are  settled,  for  the  most  part, — whatever 
be  the  theory, — by  general  public  opinion,  and  since, 
therefore,  the  mind  of  the  general  public  must  always  be 
kept  in  view,  even  by  lawyers,  the  writer  will  feel  free  to 
treat  the  matter  in  a  more  popular  way  than  would  be  fit- 
ting for  a  subject  exclusively  of  strict  legal  cognizance. 

i.   The   United  States  in  its  character  of  local  sovereign. 

It  is  constantly  asserted,  and  taken  for  granted,  that  the 
several  States  are  the  sole  natural  depositories  of  the  power 
to  create  and  to  regulate  trade  corporations  ;  and  that  Con- 
gress,— granting  that  it  can  legally  enter  the  field, — would 
come  in  as  an  intruder,  and   by  an  improper,  indecorous, 
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and  uncalled-for  enforcement  of  a  mere  technical  right :  as 
the  fraudulent  beneficiary  of  a  slip  of  the  pen  on  the  part 
of  the  framers  of  the  Constitution.  Indeed,  of  late  years,  it 
has  come  to  be  part  of  the  unvoiced,  but  effective,  atmos- 
phere of  our  minds,  that  one  State,  favored  by  internal  tem- 
perament and  by  a  fostering  environment,  may  properly 
assume  in  the  field  of  corporation  making,  not  merely 
a  natural  superiority  to  the  nation,  but  even  a  sort  of 
hegemony  as  between  itself  and  its  sister  States.  Nothing 
is  so  hard  to  disturb  by  argument,  as  mental  atmosphere. 
Nevertheless,  we  will  venture  to  inquire  into  the  grounds 
of  this  assumption  of  inherent  superior  moral  and  natural 
right  of  the  States  to  precedence  over  the  United  States,  in 
this  field  of  law  making-. 

The  assumption  appears  to  rest  upon  the  familiar  propo- 
sition that  the  States  have  all  powers  not  taken  from  them 
by  the  Constitution,  and  that  the  United  States  has  only 
such  powers  as  are  given  to  it  by  the  Constitution.  This 
doctrine,  however, — whatever  may  be  the  exact  proper  defi- 
nition of  it,  and  the  exact  proper  scope  of  its  operation, — 
does  not  cover  the  situation.  In  its  proper  definition  and 
application, it  widely  differentiates  the  States,  as  a  class,  from 
the  United  States,  but  from  the  United  States  in  only  one  of 
its  two  distinct  political  capacities.  For  while  the  national 
government,  within  the  area  covered  by  the  States,  is  one 
branch  of  a  dual  government — State  and  national — it  is  itself 
dual ;  and  in  one  of  its  two  characters  it  has,  and  exercises, 
a  far  greater  freedom,  and  a  far  wider  range  of  political 
dominion  and  sovereignty,  than  those  which  a  State  enjoys 
within  its  own  territorial  limits.  In  its  own  principalities, — 
the  most  conspicuous  of  which  are  the  District  of  Colum- 
bia; the  Territories,  organized  and  unorganized;  the  Insular 
Possessions  and  the  Canal  Zone,— it  has  a  power,  and  a  free 
hand,  such  as  no  State  approaches.  In  but  a  small  part,  if 
in  any,  of  this  aggregate  independent  domain  is  there  a 
right  of  representation  ;  and  in  the  great  bulk  of  it,  meas- 
ured by  area,  or  importance,  or  population,  there  is  no 
representation  in  fact.  No  citizen  of  the  District  of 
Columbia,  for  example,  casts  a  vote  upon  any  subject,  or  is 
in  any  way  represented.  In  no  part  of  the  aggregate  do- 
main is  there  a  constitutional  check  upon  freedom  of  legis- 
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lation,  equivalent,  either  in  form  or  in  extent,  to  the  check 
put  by  the  Constitution  of  the  United  States  upon  the  sev- 
eral States.  A  State  is  required  to  have  a  republican  form 
of  government ;  a  principality  of  the  United  States  is  not. 
And  the  United  States  acts,  in  its  own  principalities,  not 
merely  with  this  great  liberty,  approaching  absolutism,  but, 
within  these  domains,  and  in  respect  of  their  affairs,  in  a 
separate  character  and  capacity.  It  acts,  here,  not  as  suze- 
rain of  the  States,  but  as  local  sovereign.  Its  distinct  char- 
acter of  local  sovereign  is  illustrated  in  the  doctrine  that 
courts  of  justice  in  the  Territories,  even  although  created 
and  maintained  by  the  national  government  under  provi- 
sions of  the  Constitution,  are  not  "  courts  of  the  United 
States"  within  the  meaning  of  that  phrase  in  the  Constitu- 
tion :  are  not,  for  example,  within  the  life-tenure  provision  ; 
are  courts  simply  of  the  United  States  in  its  role  of  local 
sovereign.1  The  District  of  Columbia,  and  each  organized 
Territory,  has,  like  a  State,  a  full  body  of  legislation,  enacted 
either  directly  by  Congress  or  under  power  delegated  by 
Congress;  it  has  its"  General  Statutes"  or  "Compiled 
Statutes,"  or  "  Code,"  as  detailed  and  bulky  as  those  of  a 
State.  In  any  one  of  these  independent  principalities, — the 
District  of  Columbia,  for  instance,— the  United  States,  in  its 
character  and  capacity  of  local  sovereign,  has  the  same 
power  that  any  other  local  sovereign  has,  of  creating 
corporations,  both  for  domestic  consumption  and  for 
export ;  and  this  power,  in  both  its  forms,  has  been  freely 
exercised.  Under  a  too- liberal  general  incorporation  law, 
but  lately  modified,  travelling  corporations,  formed  by  non- 
residents, have  swarmed  forth  upon  the  country  at  large,  from 
that  Federal  domain.  In  this  respect  the  United  States,  in  its 
capacity  of  local  sovereign  of  the  District  of  Columbia,  has 
competed  with  the  most  active  States;  and  its  corporations 
have  had,  in  law,  and  in  practice,  the  same  footing  as  cor- 
porations of  the  several  States.  With  reference  to  our  gen- 
eral subject,  therefore,  one  should  have  before  him  the  fact 
that  just  as  the  several  States  have  and  exercise  the  power 
to  charter  corporations  and  to  send  them  on  their  travels, 
to  the  same  extent,  and   in   the   same   degree,  the  United 

1  Clinton  v.  Engelbrecht  (1871)  13  Wall.  434  ;  Am.  Ins.  Co.  v.  Canter 
(1828)  1  Pet.  511  ;  Benner  v.  Porter  (1850)  9  How.  235. 
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States  exercises  this  power  over  its  various  principali- 
ties. The  United  States,  in  its  character  of  local  sov- 
ereign, is  in  this  respect  the  full  equal  of  the  States,  not 
only  in  theory, — which  is  not  impressive, — but  in  practice) 
which  should  be  impressive.  The  assumption  that  the 
States  possess,  or  have  enjoyed,  a  superiority  over  the 
United  States,  in  the  corporation  competition,  is  absolutely 
without  foundation. 

In  what  has  been  here  said  as  to  local  sovereignty.it  has 
not  been  intended  to  deduce  from  that  fact,  in  and  of  itself, 
a  right  of  Congress  to  require  Federal  incorporation  for 
any  class  of  business,  in  or  among  the  States.  It  has  been 
attempted  merely  to  dispel  a  certain  impression  of  sup- 
posed existing  inferiority  of  the  United  States,  in  law  or  in 
practice,  in  the  realm  of  corporation-making. 

If,  in  legislating  broadly,  Congress  should  desire  to  in- 
voke, for  possible  advantage,  its  power  as  a  local  sovereign, 
— a  matter  upon  which  the  writer  expresses  no  opinion — it 
could  do  so,  if  at  all,  in  the  form  of  general  legislation  ;  for 
the  United  States  may,  in  a  given  piece  of  legislation,  as  in 
any  other  field  or  instance  of  action,  blend  its  two  char- 
acters or  capacities,  and  fall  back,  for  justification,  upon 
one,  or  upon  the  other,  or  upon  both,  for  support.  It  could, 
for  example,  in  a  compulsory  general  incorporation  act  for 
interstate  and  inter-nation  commerce,  charter  all  its  corpo- 
rations as  corporations  of  the  District  of  Columbia,  if  there 
should  be  foreseen  an  occasion  to  resort,  for  any  particular 
of  authority  or  of  scope,  to  the  character  and  capacity  of 
local  sovereign.  It  is  enough,  however,  for  our  present 
purpose,  to  point  out  that  the  United  States,  in  the  corpo- 
ration rivalry  with  which  the  country  has  for  some  time  past 
been  favored,  has  taken  a  hand  quite  as  extensively  as  the 
average  State  ;  that  it  is  not  an  outsider,  but  is  already  in 
the  game. 

2.  Establishment  and  enforcement  of  a  national  public 
policy. 

The  jurisprudence  of  every  country  is  pervaded  by  a 
subtle,  all-penetrat'ng  element,  which  we  call  public  policy. 
Public  policy  is  another  name  for  a  code  of  morality  or 
propriety  to  which  all  transactions,  to  be  valid,  must  con- 
form.    This    code   and    its    standards,  in    any  given    com- 
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munity,  vary,  of  themselves,  from  time  to  time,  with  changes 
of  public  opinion  ;  but  it  is  a  common  thing  for  the  law- 
making power,  in  a  given  country,  to  change  them. 
When,  in  a  given  country,  standards  have  been  ad- 
vanced a  stage,  by  law,  and  the  code  of  morality  or  propriety 
thus  broadened,  the  new  additions  to  the  original  code  or 
standards  merge  into  the  original  stock  and  have  its  rights 
and  its  privileges  of  operation.  In  our  States,  in  the  gen- 
eral field  of  the  national  government,  and  in  the  several 
exclusive  local  jurisdictions  of  the  United  States,  legisla- 
tive extensions  of  existing  standards  of  morality  or  propriety 
are  often  justified  (in  legal  phraseology)  by  the  "  police 
power,''  so  called.  But  this  term  presents  nothing  but  an 
aspect  of  fixed  standards  of  propriety  of  individual  action. 

It  was  long  denied  that  the  United  States,  except,  of 
course,  in  its  character  and  capacity  of  local  sovereign,  and 
for  its  own  principalities,  was  a  nation  or  country,  in  a 
sense  pertinent  to  the  doctrine  of  public  policy  or  police- 
power.  *  It  was  contended,  first,  that,  in  its  general  capacity, 
the  United  States  had  not,  and  could  not  establish,  a  public 
policy  ;  and,  second,  that  if  it  had  such  a  code,  it  was  lim- 
ited to  a  standard  universally  recognized  in  this  country  at 
the  formation  of  the  government;  and  that  that  code  Con- 
gress had  no  power  to  extend.  This  contention  has  been 
laid  at  rest.  Congress,  to  the  extent  to  which  its  power  of 
legislation  extends  to  the  people  at  large,  can  fix  for  them,  a 
standard  adverse  to  lotteries;  a  standard  of  morality  and 
propriety  for  pictures  or  printed  matter,  and  standards  of 
business  honesty.2  Congress  may  even  introduce  into  the 
general  body  of  inter-state  or  revenue  statute  law,  an  ex- 
ception, limited  to  the  area  of  a  given  State,  for  the  purpose 
of  co-operation  with  such  State  in  a  local  feature  of  its 
public  policy  :  as,  in  respect  of  the  sale  of  spirituous  liquors.3 

Not  only  may  Congress  establish  a  code  of  morality  or 
propriety  but, — such  seems  to  be  the  inevitable  conclusion 
from  the  decided  cases, — having  established  it,  it  may  pro- 

1  See  Lottery  Case  (1903)  188  U.  S.  321  ;  argument,  pp.  325-334; 
dissenting  opinion,  p.  364. 

2  Lottery  Case  (1903)  188  U.  S.  321  ;  Public  Clearing  House  v.  Coyne 
(1904)  194  U.  S.  497. 

3  In  re  Rohrer  (1 891 )  140  U.  S.  545  ;  Vance?/.  Vandercash  (1898)  170 
U.  S.  438. 
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ceed  to  enforce  it, — however  foreign  it  may  be  to  the  code 
of  morality  or  of  propriety  of  any  State,  throughout  the 
entire  field  of  national  activity, — in  the  mails,  for  example; 
in  the  revenue  service  ;  in  the  patent  and  copyright  law  ;  in 
the  whole  field  of  inter-state  commerce.  It  was  contended 
that  the  postal  facilities  belonged  to  all ;  that  inter-state 
express  facilities  were  the  right  of  all ;  and  that  Congress 
could  not  utilize  these  facilities  to  enforce,  by  a  sort  of  out- 
lawry, its  standards  of  public  policy.  It  seems  to  be  set- 
tled, however,  that  a  standard  of  public  policy  established 
by  Congress,  permeates  the  whole  fabric  of  national  life,  and 
may  be  applied  by  Congress  to  any  of  either  the  primary 
or  the  secondary  functions  of  the  national  government. 

There  is  unquestionably  a  limit  to  which  a  State  or 
Congress  can  go,  in  establishing  such  standards  of  morality, 
propriety,  or  practical  convenience ;  but  there  is  no  limit 
which  would  prevent  Congress  from  adopting,  as  part  of  its 
public  policy — and,  it  would  seem,  under  the  decision,  from 
applying  to  the  whole  field,  and  in  all  the  operations  of  the 
national  government, — almost  any  standard,  requirement, 
or  limitation  in  respect  of  complete  or  partial  monopoly. 
From  the  very  infancy  of  formulated  law  among  the  Eng- 
lish speaking  peoples,  an  assumption  by  any  individual, 
without  special  dispensation,  of  more  than  what  was  con- 
sidered,  at  a  given  time  or  place,  his  reasonable  share  of 
business  or  of  work — an  assumption,  that  is  to  say,  of  a 
share  so  great  as  to  interfere  with  the  free  and  natural  flow 
of  trade,  or  with  the  necessary  or  natural  and  proper  op- 
portunities of  others — has,  with  or  without  legislation, 
been  deemed  dishonest,  or  immoral,  as  inconsistent  with 
wholesome  conditions  in  the  community.  "  Forestalling,'' 
"  re-grating,"  "  engrossing,"  general  or  local  "  monopoly,'* 
contracts  "in  restraint ''  of  "trade"  or  of  "labor,"  have, 
at  various  times  and  in  different  forms  and  in  different 
degrees,  been  in  conflict  with  the  sense  of  fitness  and  pro- 
priety of  the  English-speaking  peoples.  For  centuries,  the 
record  has  been  unbroken ;  differences  and  distinctions 
have  been  only  in  applications  of  the  general  rule.  Con- 
gress, in  the  Sherman  Act,  has  adopted  the  general  prin- 
ciple into  the  body  of  Federal  public  policy  ;  and,  having 
adopted  it,    has,— under   the   interpretation   given    to  the 
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Sherman  Act  by  the  Supreme  Court, — carried  the  principle 
to  a  degree  of  strictness  and  rigidity  never  before  known, 
and  has  introduced  it,  as  a  compulsory  standard,  into  the 
whole  Held  of  inter-state  and  inter-nation  commerce. 

As  with  monopoly,  so  with  combination.  From  time 
immemorial,  the  common  law  has  drawn  a  distinction,  not 
merely  of  degree,  but  of  kind,  between  action  of  a  single 
individual,  and  combined  action,  or  even  joint  planning, 
of  two  or  more  persons.  The  distinction  has  pervaded 
both  the  criminal  and  the  civil  law.  In  the  common  law 
of  crimes,  one  person  may,  without  criminality,  do  a  thou- 
sand and  one  things  which  it  is  criminal  for  two  or  more 
in  combination  to  do  or  even  to  plan  to  do.  There  is  prac- 
tically no  limit  to  the  common  law  of  criminal  conspiracy. 
In  the  civil  branch  of  the  law,  combined  action,  while  in 
general  permissible,  has  always  been  viewed  as  subject  to 
legislative  control  merely  by  reason  of  its  being  com- 
bined action.  The  reason  given  is  that  union  is  strength; 
that  two  or  more  individuals,  by  pooling  their  forces,  put 
the  unassociated  individual  at  a  disadvantage,  and  thereby 
entitle  him  to  protection.  In  fine— harsh  and  unfamiliar 
as  the  proposition  is,  when  put  nakedly — the  mere  fact  of 
a  joining  of  forces  between  two  or  more  individuals,  is  a 
matter  raising  directly  the  question  of  public  policy,  and 
giving  jurisdiction  to  the  courts  and  to  the  law- makers. 
In  a  given  form,  it  frequently  is  in  contravention  of  exist- 
ing public  policy  ;  but  an  existing  public  policy  may,  with- 
out regard  to  other  grounds  of  justification,  be  broadened 
almost  at  will, — the  Northern  Securities  case  seems  to  say 
at  will, — to  cover  any  form  of  combination  not  already 
within  it.  In  dealing,  on  the  ground  of  public  policy, 
with  the  matter  of  concerted  action,  Congress  is  not 
limited  to  precedent  in  respect  of  the  details  of  applica- 
tion of  the  principle.  We  see  how  far  the  Supreme 
Court  has  carried  the  power  of  Congress  to  extend  the 
common  law  prohibition  of  restraint  of  trade.  In  recog- 
nizing this  broad  sweep  of  power  in  Congress,  as  declared 
in  and  by  the  interpretation  given  to  the  Sherman  Act, 
the  Court, — whether  right  or  wrong  in  its  interpretation  of 
the  intent  of  the  framers  of  the  Act, — only  followed  a 
familiar  rule:  the  rule  relating  to  the  development  of  ex- 
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isting  roots  or  stocks  of  law.  The  courts  recognize,  as 
inherent  in  the  law,  certain  well-defined  roots  or  stocks, 
as  we  may  call  them ;  and  view  the  law  as  capable  of 
statutory  extension,  not  merely  by  the  introduction  of  new 
principles,  but  by  statutory  development  and  enlargement 
of  an  original  root  or  stock,  and  with  this  vitally  import- 
ant distinction,  that  an  enlargement  of  an  original  root  or 
stock  has  the  incidents  of  the  original.  Thus,  the  law  of 
nuisance  may  be  broadened  by  statute  to  include  liquor- 
selling;  and  thereupon,  since  equity  could,  without  the 
intervention  of  a  jury,  abate  a  common-law  nuisance,  equity 
may  constitutionally  be  empowered  to  abate  a  liquor- 
saloon  without  jury  trial.2  So,  a  State  compulsory 
separate-maintenance  statute,  of  the  modern  type,  is 
viewed  by  the  courts,  not  as  new  law,  but  as  a 
statutory  development  of  the  ancient  stock  of  ecclesiastical 
divorce  and  marriage  law,  and,  therefore,  as  free  from  the 
constitutional  requirements  of  jury  trial.2  In  accordance 
with  this  line  of  legal  thought,  extensions  of  the  policy  of 
the  law  into  the  field  of  joint  or  combined  action  of  two  or 
more  persons,  upon  almost  any  matter,  is  open  to  the  States; 
and,  under  the  Federal  doctrines  referred  to  above,  is  open 
to  Congress,  where  Congress  is  concerned  at  all.  Of  this 
power  to  develop  and  enlarge,  by  statute,  an  existing  root  or 
stock  of  the  ancient  law,  and  of  the  extent  of  the  power, 
we  could  have  no  more  striking  illustration  than  is  pre- 
sented by  the  Sherman  Act,  as  it  has  been  interpreted.  The 
ancient  principle  of  public  policy  in  respect  of  combina- 
tions, was  the  doctrine  of  the  unlawfulness  of  combined 
action  or  planning  to  an  unreasonable  degree;  while  that 
Act,  as  interpreted  by  the  Supreme  Court,  forbids  not 
merely  unreasonable,  but  all,  combinations  in  restraint  of 
trade,  omitting  the  element  of  degree,  although  that  had 
always  previously  been  an  element  in  the  application  of 
the  principle. 

It  is,  therefore,  competent  to  Congress — we  are  speaking 
here,  in  a  purely  academic  way,  of  power,  not  of  policy — 
to  exclude  from  the  national  field,  on  the  ground  of 
public    policy,    not    only    corporations,    but   partnerships, 

1  Mugler  ','.  Kansas  (1887)  123  U.  S.  623. 

2  Jiigelow  v.  Biyelow  (1876)  120  Mass.  320. 
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boards  of  trustees  of  Trusts,  and,  in  fact,  any  group  of  two 
or  more  persons;  and  there  is  no  sacredness  in  State  incor- 
porated association,  as  against  Federal  power,  above  other 
forms  of  association.1 

We  do  not  need  to  undertake  to  draw  from  this  national 
power  of  exclusion,  in  and  of  itself,  the  conclusion  of  the 
power  of  Congress  to  require  a  national  charter ;  but  the 
power  of  exclusion  tends  to  make  this  conclusion  more 
easy  of  domestication  in  the  mind. 

3.  Incapacity  of  the  States  to  make  compacts  or  agreements 
with  each  other. 

Article  I,  Section  10  of  the  Constitution  of  the  United 
States  provides: 

"  No  State  shall,  without  the  consent  of  Congress    .     .     .     enter 
into  any  agreement  or  compact  with  another  State." 

It  would  have  been  fatal  to  a  harmonious  and  effective 
federal  system,  to  have  States  free  to  form  themselves,  in 
respect  of  one  or  more  subjects,  into  groups  or  sub-fed- 
erations. It  was  plainly  deemed  impossible  to  draw  a  line; 
and  the  Constitution  therefore  forbade  compacts  and  agree- 
ments of  every  kind,  unless  made  with  the  consent  of  the 
nation  as  represented  by  Congress.  We  can  easily  see 
various  evils  and  difficulties  which  would  flourish  to-day, 
if  the  States  were  allowed  any  sort  of  freedom  in  this  par- 
ticular. As  the  result  of  this  limitation,  we  have  forty-five 
States,  no  longer  local  and  individual  in  any  considerable 
degree  in  their  interests,  but  involved, — they  and  their 
respective  citizenships, — one  with  another,  in  a  thousand 
complications  of  interests,  calling  for  an  immense  variety 
of  forms  of  concerted  action  :  in  questions  of  sewage  and 
of  water-supply  in  and  from  rivers  that  flow  through  dif- 
ferent States ;  questions  of  inter-state  bridges  and  inter- 
state railroads;  questions  of  nuisances  near  a  border  line  in 
one  State,  but  affecting  an  adjoining  State ;  questions  of 
protection,  within  the  limits  of  one  State,  of  forests  vital  to 
the  needs  of  other  States.  Such  questions, — and  most  con- 
spicuously of  all,  perhaps,  questions  of  inter-state  transpor- 
tation,— present  themselves  at  every  moment,  and  demand 
concerted  action  of  two  or  more  States.     Only  the  most  in- 

1  Northern  Securities  Co.  v.  United  States  (1904)  193  U.  S.  197. 
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significant  steam  railroad  corporation,  to-day,  can  operate, 
financially  or  physically,  except  by,  and  through,  and  in  de- 
pendence upon,  such  concert  of  State  action.  Concerted 
action  of  States  in  different  groups  upon  the  theory  of 
systematic  and  permanent  concert,  is  at  the  foundation  of 
our  vast  railroad  system.  Yet,  in  respect  of  all  this,  the 
States,  unless  by  grants  of  power  from  Congress,  are  power- 
less to  make  any  compact  or  agreement  whatever  with  each 
other.  A  State  may  to-day  be  acting  in  concert  with  an  ad- 
joining State  ;  to-morrow  it  may  change  its  policy.  As  far  as 
the  States  themselves  have  power,  there  can  exist  between 
States  nothing  but  "  gentlemen's  agreements."  This  limi- 
tation upon  the  States  to  make  compacts  or  agreements 
with  each  other, — in  respect  of  corporation  life  and  manage- 
ment among  other  things, — may  not,  in  and  of  itself,  yield 
the  conclusion  of  power  in  Congress  to  require  a  federal 
charter.  It  would  theoretically  be  possible,  by  a  series  of 
consents  by  Congress,  to  put  the  present  vast  net- work  of 
State  "gentlemen's  agreements"  on  the  basis  of  effective 
compact.  The  limitation,  however,  and  the  singular  extra- 
legal situation  which  it  now  presents,  and  the  need  of  a 
resort  to  Congress  for  legal  sanction,  can  fairly  be  said  to 
throw  light  upon  the  question  of  the  power  of  Congress;  to 
afford  an  important  standpoint  from  which  to  view  the 
subject.  It  may  at  least  be  cited  to  dispel  the  assumption 
that  the  chartering  of  corporations  for  inter-state  commerce 
is  a  power  of  which  the  States  are  morally  and  naturally 
the  sole  proper  depositories. 

It  may  be  said,  in  reply,  that  the  present  system  works 
smoothly  ;  that, — in  respect  of  railroads,  for  example, — out  of 
the  very  incapacity  of  the  States  to  bind  themselves  to  each 
other  by  compact,  deft  nature  has,  by  a  beneficent  evolu- 
tion, developed  in  the  States  a  capacity  to  act  in  steady 
concert  without  binding  compact ;  and  that  this  pleasing 
result  nullifies  all  a  priori  argument  drawn  from  the  inca- 
pacity to  contract.  "  Behold,  how  good  and  how  pleasant 
it  is  for  brethren  to  dwell  together  in  unity  !"  Undoubted- 
ly, there  is  a  good  deal  of  truth  in  the  statement  of  actual 
harmony  and  concert;  but,  to  complete  the  picture,  it 
should  be  added  that,  in  a  large  degree,  nature  has  evolved 
the  present  harmony  in  railroad  legislation,  by  putting  the 
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control  of  the  State  governments,  in  respect  of  railroad 
matters,  largely  into  the  hands  of  the  railroads.  It  is  not 
so  much  that  the  States  have  developed  a  golden  age  of 
harmony  among  themselves,  as  that  they  have  been  rolled 
fiat  by  the  railroads. 

4.  Lack  of  State  power  of  exclusion. 

By  the  operation  of  the  Federal  Constitution,  a  State  is 
without  power  to  exclude  a  corporation  of  another  State,  in 
so  far  as  that  corporation  is  engaged  in  inter-state  com- 
merce and  the  like.1  In  other  words,  a  given  State  is,  in 
large  measure,  subject  to  the  corporate  policy, — perhaps 
utterly  hostile  to  its  own, — of  any  or  all  of  the  other  States, 
unless  Congress  comes  to  the  rescue.  The  air  is  full  of 
complaints,  on  the  part  of  certain  States,  of  such  intrusion 
by  other  States,  and  not  only  of  intrusion,  but  of  com- 
peting and  conflicting  intrusion.  The  power  of  an  invading 
State  in  such  case  rests — it  is  to  be  observed — not  upon 
any  affirmative  Constitutional  or  other  provision,  but  upon 
the  fact  that  the  regulation  of  such  commerce  is  exclusively 
for  Congress;  and  that  if  Congress  does  not  regulate  it,  it 
goes  without  regulation.  The  field  of  inter  state  commerce 
activity  is,  so  far,  a  vacant  region,  where  each  man  raises 
his  Ishmael's-hand  against  his  fellow-man,  not  because  he 
has  the  right  to  do  so,  but  because  no  one  who  has  the 
power  to  stay  him  has  interposed.  It  is  not  questioned  that 
Congress  has  the  right  to  put  an  end  to  this  lawlessness; 
to  substitute  law  for  absence  of  law  ;  to  substitute  gov- 
ernment for  anarch)'.  But,  it  is  constantly  said,  Con- 
gress can  do  so  only  in  the  form  of  establishing  rules  for 
State-chartered  corporations.  But  these  rules,  it  seems 
clear,  may  go  to  the  exclusion  of  such  corporations  alto- 
gether, on  the  ground  of  a  federal  policy  of  law  to  that 
effect.  Or,  without  going  so  far,  Congress  could  certainly 
fix  uniform  rules  of  capitalization,  stock-issue,  and  all  other 
internal  affairs  of  State-chartered  corporations  as  conditions 
precedent ;  for  it  has  been  solemnly  adjudged  that  State 
corporation-charters  do  not  over-ride  the  Constitution  and 
laws  of  the  United  States,  and  without  the  power  to  pre- 
scribe such   symmetry  and   uniformity,  there  would  be  no 

^ensacola  Teleg.  Co  .v.  West.  Un.  Teleg.  Co.  (1877)  96  U.  S.  1  ; 
Cooper  Mfg.  Co.  v.  Ferguson  (1885)  113  U.  S.  727. 
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effective  power  to  regulate.  The  several  States,  therefore, 
in  order  to  hold  the  field  for  their  respective  corporations, 
would,  at  the  demand  of  Congress,  at  least  have  to  enact 
corporation  laws  according  to  a  form  prescribed  by  Con- 
gress. And  a  power  to  dictate  legislation  travels  close  to 
a  power  to  legislate. 

5.  A  No-Man  s-Land. 

Much  of  the  vagueness  and  uncertainty  that  pervades 
the  discussion  of  this  subject,  arises  out  of  a  failure  to 
recognize  the  fact  that  the  field,  except  in  so  far  as  the 
national  legislature  has  dealt  with  it,  is  unoccupied.  While 
we  all  know  this  to  be  a  fact,  we  are  nevertheless  confronted, 
at  every  turn  with  a  bland  waving-away  of  its  existence. 
We  seem  to  hear  Mrs.  General  saying:  "  A  truly  refined 
mind  will  seem  to  be  ignorant  of  the  existence  of  anything 
that  is  not  truly  proper,  placid,  and  pleasant.''  One  class 
of  disputants  place  themselves  back  as  of  a  date  prior  to 
the  formation  of  the  Constitution,  and  assume  that  the 
question  of  State  and  Nation  is  still  open,  and  that  the  Con- 
stitution is,  as  a  manufacturer  would  say,  "  in  process." 
Another  class  go  back  not  so  far, — only  forty,  or  thirty, 
or  ten,  or  five,  years, — but  assume  as  open  and  unsettled 
what  has  within  recent  periods  been  settled.  Both  classes 
incessantly  assume, — without  formulation,  but  with  firm- 
ness,—that  the  millions  of  daily  individual  acts  which  con- 
stitute the  bulk  in  importance  of  the  industrial  and  com- 
mercial transactions  of  over  seventy  million  people,  are  now 
under  potential  and  actual  regulation  by  the  several  States  ; 
and  speak  as  if  certain  revolutionists  were  now  proposing  to 
oust  the  States  from  a  field  which  they  are  occupying.  No 
intelligent  settlement  of  this  question  can  ever  be  had, 
until  there  is  not  merely  a  formal,  lifeless,  literal  admission, 
but  a  general,  familiar  recognition,  of  the  fact  that, — with 
some  slight  qualifications  not  necessary  to  be  dealt  with 
here, — this  vast  and  all-important  field  is  and  can  be  occu- 
pied and  controlled  by  no  government  at  all,  except  in  so 
far  as  it  is  or  shall  be  occupied  by  the  national  govern- 
ment. 

6.  Other  sources  of  power  in  Congress. 

As  has  been   stated   above,  Congress,  when  it  adopts  a 
rule  of  public  policy,  can  apply  it  in  any  field  of  national 
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action.  Such  is  the  only  possible  conclusion  from  the  Lot- 
tery Case.  It  follows,  that  Congress,  if  it  should  adopt  a 
public  policy  adverse  to  the  present  heterogeneous  system 
of  large  rival  State  chartered  corporations  warring  among 
themselves,  could,  without  resort  to  the  inter-state  com- 
merce clause,  exclude  State-chartered  corporations,  or  such 
types  of  them  as  it  might  deem  obnoxious  to  public  policy, 
from  the  mails,  and  from  periodicals  carried  in  the  mails; 
from  the  holding  of  patent  rights  ;  from  the  national  banks  ; 
from  admiralty  waters,  including  the  great  navigable  rivers 
and  the  Great  Lakes  ;  and  from  the  other  agencies  and  fields 
ot  government  influence  or  action.  Can  there  be  any  doubt, 
under  the  Northern  Securities  case  and  the  Lottery  Case, 
that  all  the  combinations  dealt  with  by  the  Sherman  Act, 
can  constitutionally  be  so  excluded  ?  We  need  not  elab- 
orate this  point  or  dwell  upon  it ;  but  it  may  fairly  be  said 
to  throw  light  upon  the  question  whether  Congress,  having, 
admittedly,  the  power  to  regulate  inter-state  commerce 
and  the  like  to  an  almost  unlimited  extent,  has  power  to 
prescribe  that  no  corporations,  or  no  corporations  of  more 
than  a  certain  magnitude,  shall  enter  the  field  unless  they 
be  of  federal  creation  and  thus  under  exclusive  federal 
control. 

Let  us  turn,  now,  to  certain  questions,  half  legal,  half 
practical,  which  would  present  themselves  to  Congress  in 
enacting  a  general  corporation  act. 

I .  Shifting  over. 

It  would  not  be  necessary  for  existing  State-made  cor- 
porations to  be  dissolved.  Whatever  academic  diffi- 
culties there  might  be  if  the  question  were  a  new  one, 
have  been  dispelled.  For  forty  years  we  have  been  carry- 
ing on  practically  all  the  deposit  and  discount  banking 
business  of  the  country  under  an  Act  of  Congress  pursuant 
to  the  provisions  of  which  a  State-chartered  bank  may 
transform  itself,  out  of  hand,  into  a  national  bank.  Thou- 
sands of  banks,  practically  all  the  important  old  State-char- 
tered banks,  have  so  transformed  themselves,  with  no 
disturbance    of     corporate    existence1     or     of    rights     or 

1  Michigan  Ins.  Bank  v.  Eldred  (1892)  143  U.  S.  293;  Metrop.  Nat. 
Bank  v.  Claggett  (1891)  141  U.  S.  520. 
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liabilities.  The  change  has  been  unnoticed  except  in  the  filing 
of  a  few  papers  and  a  showing  of  assets  and  a  fixing  of  the 
capitalization.1  In  a  national  incorporation  act,  a  similar 
provision  could  be  made  in  respect  of  legitimate  State-char- 
tered corporations. 

2.  Local  business. 

It  is  asserted  that  a  corporation  with  a  federal  charter 
could  not  engage  in  local,  meaning  z'/z/r#- State,  activities, 
so  that  it  would  be  either  crippled,  or  compelled  to  have  a 
State-chartered  double.  To  this  the  answer  is  two  fold. 
In  the  first  place,  such  a  national  corporation, — at  least  if 
chartered  in  and  as  of  the  District  of  Columbia  or  other  por- 
tion of  the  national  domain, — would  have  as  much  power, 
in  a  given  State,  for  local  business  there,  as  a  State-char- 
tered corporation  of  one  State  now  has  in  another  State. 
But  we  do  not  need  to  rest  there.  The  question  is  settled, 
both  in  its  legal  and  in  its  practical  aspect.  The  great 
interstate  railroads  chartered  by  Congress, — the  Union 
Pacific,  for  example, — do  the  local  railroad  business  of  the 
belts  which  they  serve,  precisely  as  if  they  were  local  State- 
chartered  roads.  In  the  banking  field,  the  great  bulk  of  the 
local  deposit  and  discount  banking  is  done  by  national 
banks. 

This  all  rests  upon  the  broad  proposition  that  the  prin- 
cipal thing  carries  with  it  all  necessary  incidents, — a  propo- 
sition which  has  been  worked  out  in  a  great  variety  of 
forms,  in  respect  of  the  relations  between  the  States  and 
the  nation.  The  working  of  it  out  has  resulted  in  the  con- 
clusion that  in  almost  no  branch — perhaps  in  no  branch — 
of  government  or  law  can  a  sharp  and  exact  line  be  drawn 
between  State  and  national  jurisdiction.  The  Federal 
courts  have  exclusive  jurisdiction  of  suits  involving  the 
validity  of  patents  ;  but  a  State  court  may  invade  this  field, 
by  way  of  necessary  incident  to  the  trial  of  an  ordinary 
suit  of  State  court  cognizance.2  So,  on  the  other  hand,  the 
United  States  in  many  ways,  enters,  on  the  theory  of  inci- 
dent, into  the  State  realm.  A  State  probate  court  has  the 
control  of  a  minor  ward  and  of  his  estate  and  of  his  guar- 
dian ;  but  in  so  far  as  the  estate  is  traceable  to  a  United 
States  pension,  the  United  States  (by  way  of  incident  to  the 

'Cases  last  cited.        2  Pratt  v.  Paris  Co.  168  U.  S.  255. 
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pension  power,  which  is  an  incident  of  the  war  power),  can 
intervene  and  hold  the  guardian  to  criminal  liability,  under 
a  Federal  statute,  for  unlawful  maladministration.1  The 
State  probate  courts  have  the  settlement  of  estates  of  dece- 
dents ;  but  the  United  States  courts,  in  cases  of  diverse 
citizenship,  intervene  so  far  as  to  render  a  declaratory  judg- 
ment against  the  executor  or  administrator.2  A  Federal 
court  can  be  empowered  by  Congress,  as  an  incident  of  the 
protection  of  national  citizenship,  to  take  a  State  criminal 
case,  based  upon  violation  of  a  State  penal  statute,  away 
from  a  State  court,  and  to  acquit,  or  to  condemn  and  sen- 
tence ;  and  the  Federal  court  not  only  thus  intervenes  and 
supersedes  the  State  court,  but  takes  over  to  itself  the  sov- 
ereignty of  the  State,  and  sits,  not,  in  strictness,  as  a  Court 
of  the  United  States,  but  as  a  court  of  the  State.3  A  fed- 
eral judge,  without  a  jury,  may,  by  way  of  incident  to 
the  necessity  of  protection  to  the  federal  judiciary,  take 
from  a  State  court,  and  try,  and  to  all  practical  intents  acquit, 
one  lawfully  indicted  by  the  State  court  for  a  crime 
against  a  State  law.4  In  a  recent  case  it  has  been  held  that 
a  purely  intra-State  combination  is  a  violation  of  the  Sher- 
man Act,  if  it  is  a  feature  and  incident  of  a  larger  combina- 
tion which  directly  violates  that  Act.5  In  fact,  the  doctrine 
of  incident  has  been  carried,  in  a  great  variety  of  ways,  far 
beyond  such  an  application  of  it  as  would  be  involved  by 
a  provision  for  the  carrying  on  of  local  business  bv  corpo- 
rations chartered  by  Congress  primarily  for  inter-state  and 
inter-nation  commerce  and  the  like. 

3.  Manufacture. 

A  question  presents  itself  as  to  the  possible  status,-  under 
an  exclusive  national  incorporation  act  for  inter-state  and 
inter-nation  commerce,-  of  large  manufacturing  concerns, 
primarily  manufacturers,  but  selling  their  output  wholly  or 
largely  by  way  of  inter-state  or  inter-nation  commerce. 
There  are  several  answers  to  this  question.  In  the  first 
place,   the    difficulty,   if  difficulty    there    is,   could,  at    the 

1  U.  S.  v.  Hall  (1878)  98  U.  S.  243. 

2  Yonley  v.  Lavender  (1874)  21  Wall.  276. 

3  Tennessee  ?'.  Davis  (1879)  100  U.  S.  257. 

4  In  re  Neagle  (1889)  135  U.  S.  I. 

0  Montague  Co.  v.  Lowry  (1904)  193  U.  S.  38. 
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worst,  be  met  by  a  dual  corporate  organization,  State  and 
national,  with  the  same  stockholders  and  officers.  In  this 
day  of  voluntary  intricacy  and  complexity  of  corporate 
relations,  such  duality,  in  and  of  itself,  couid  hardly  be 
seriously  complained  of. 

But  a  national  incorporation  law  would  not  require  or 
involve  such  duality.  In  a  case  of  manufacture  for  sale,  the 
manufacture  is  no  more  important  than  the  sale.  The  two 
operations  are  equal  in  magnitude  ;  and  the  manufacture  is 
as  much  an  incident  of  the  sale,  as  the  sale  is  of  the  manu- 
facture. The  application  of  the  doctrine  of  incidents  hers 
never  gone  into  mere  subtleties;  it  has  sought  practical 
results.  No  one, — to  take  from  actual  business  life  an  ex- 
ample which  embodies  the  general  judgment  of  our  people, 
— ever  inquires,  from  the  present  point  of  view,  into  the  re- 
lation between  a  given  national  bank's  local  business  and  its 
other  business. 

In  fact,  this  objection,  certainly  capable,  at  worst,  of 
being  met  by  the  simple  device  of  dual  incorporation, — will 
probably  be  found,  in  most  cases,  to  come  from  those  who, 
under  the  present  system,  involve  themselves  voluntarily 
in  endless  corporate  entanglements. 

4.  Holding  corporations. 

Corporations  of  this  class, — including  all  of  what  have 
been  aptly  termed  the  "  labyrinthine  corporations,"  whether 
organized  as  pure  holding-corporations  or  not, — are,  in  their 
very  essentials,  in  conflict  with  the  policy  of  the  general 
law  of  corporations ;  and  a  national  incorporation  law 
would  inevitably  forbid  such  a  confusion  of  ideas  as  they 
involve.  The  fundamental,  and  only  sound,  principle  of 
corporation  law  is  that  the  majority  shall  rule.  The  funda- 
mental principle  of  a  holding  corporation  is,  that  by  the 
simple  device  of  having  a  majority  of  the  stock  of  one  cor- 
poration held  by  another  corporation,  a  majority  in  the 
latter — and,  thereby,  possibly  a  minority  of  interest  in  the 
original  corporation, — may  rule  the  original  corporation. 
Tangles  of  corporations  would,  almost  certainly,  not  be  ad- 
mitted to  federal  incorporation  as  tangles.  A  tangle  would 
be  obliged  to  simplify  itself,  either  by  abandonment  of  the 
holding  scheme  and  a  resolving  of  the  tangle  into  its 
original  elements,  or  by  unifying  the  mass  under  one  gen- 
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eral  charter,  with  proper  consideration  and  protection  of 
all  minority  rights. 

5.  Leased  corporations. 

The  numberless  instances,  principally  among  railroads, 
of  property  of  one  corporation  leased  by  authority  of  State 
law,  and  operated  by  another  corporation,  a  national  corpo- 
ration Act  would  not  be  called  upon  to  disturb,  in  requiring 
a  shifting  of  the  corporations  to  national  charter.  Prop- 
erty rights  and  the  countless  contract  relations  existing  be- 
tween the  State  banks  of  the  '6o's  and  other  persons,  were 
not  disturbed  by  the  nationalization  of  those  banks.  There 
might  be  a  requirement  of  unification ;  but  existing  rights 
could  be  preserved. 

6.  Title  by  Eminent  Domain. 

A  question  naturally  arises  as  to  title  held, — by  rail- 
roads, for  example, — under  exercise  by  a  State  of  the  right 
of  eminent  domain  in  favor  of  a  corporation  of  its  own 
creation.  How  would  a  shift-over  of  such  a  corporation, 
under  a  national  law,  to  a  national  charter,  affect  the  title  so 
held? 

In  the  first  place,  as  has  been  suggested  above,  the  case 
of  the  many  State  banks,  which,  pursuant  to  the  national 
Banking  Act,  changed  over  to  a  national  charter,  illustrates 
the  proposition  that  corporate  life  created  by  the  State 
does  not  in  such  case  disappear,  but  continues,  with  full 
preservation  of  identity  under  the  national  charter  and  with 
no  loss  of  property  rights.1  We  may,  however,  go  farther. 
Congress,  under  its  power  to  establish  post  roads  and  mili- 
tary roads,  has  power  to  take  land,  or  the  necessary  ease- 
ments in  land,  therefor,  by  eminent  domain,  within  the  geo- 
graphical limits  of  the  several  States.  Its  power  to  select  a 
location  for  such  a  national  road  cannot  be  ousted  or  qual- 
ified in  advance  by  a  State  taking  :2  the  location  of  the  na- 
tional road  may  be  made  precisely  coincident  with  that  of 
an  existing  State-chartered  railroad  ;  and,  upon  taking  over 
the  existing  railroad  into  a  national  charter,  the  power  of 
eminent  domain  could  be  given.  Upon  a  national  taking, 
there  would  be  nothing  due  to  the  original  owner  of  the 
land  or  to  him  who  owns  the  soil  subject  to  the  easement 
of    way.     He  loses    nothing.     The  payment  of  damages,  if 

'  Mich.  Ins.  Bank  v.  Elclred  (1881)  143  U.  S.  293. 

2  United  States  v.  Gettysburg  El.  Ry.  Co.  (1896)  160  U.  S.  668. 
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any,  would  be  to  the  State  railroad  corporation  by  its  other 
self,  the  new  national  corporation, — a  fiction  of  payment, 
one  hand  paying  the  other.  The  highly  academic  character 
of  this  consideration  illustrates  the  practical  view,  namely, 
that  the  identity  of  the  corporation  for  property  purposes 
would  not  disappear,  and  that  the  easement  of  way  is  a 
property  right. 

7.    The  Question  of  Federal  license. 

The  Sherman  Act  has  been  in  force  fifteen  years  ;  it  un- 
dertakes to  exclude  all  monopoly  and  restraint  from  inter- 
state and  inter-nation  commerce  and  the  like  ;  but  monop- 
oly and  restraint  have  grown  and  thriven  as  never  before. 
Inter-state  commerce  is  saturated  with  them.  They  roll 
on  unceasingly,  day  and  night,  on  every  inter-state  railroad. 
Let  us  point  to  another  form  of  statute  which  has  a  vast 
actual  operation  and  effect, — the  statutes  excluding  lotteries 
and  fraud-schemes  from  the  mails.  The  lottery  and  fraud- 
scheme  legislation  stands  on  the  footing  of  a  theatre-man- 
ager who  calls  for  your  ticket  at  the  door  ;  the  Sherman 
Act  is  on  the  footing  of  a  theatre-manager  letting  everybody 
in  on  credit.  Experience,  during  several  hundred  years, 
has  proved  that,  in  a  multitude  of  matters,  we  must,  for 
effectiveness,  require  an  entrance  ticket.  We  license  inn- 
keepers, doctors,  dentists,  coal  miners,  locomotive  engineers, 
and  persons  of  a  multitude  of  other  employments.  The 
great  fire,  life,  marine,  and  other  insurance  companies  do 
*«/r#-state  business  in  the  several  States,  under  license. 
One  of  the  cases  that  we  have  cited,  to  another  point,1 
emphasizes,  in  its  doctrine,  and  in  the  opinion  of  the  court,  the 
distinction  between  these  two  forms  of  legislation — the  puni- 
tive and  the  preventive, — and  the  ineffectiveness,  in  many 
cases,  of  the  former.  The  distinction  is  between  keeping 
Pandora's  box  shut,  on  the  one  hand,  and  on  the  other 
hand,  letting  the  cloud  of  spirits  out.  There  are  vast 
classes  of  acts  which  can  be  prevented  only  by  standing 
at  the  threshold.  The  Sherman  Act  ignores  the  distinc- 
tion and  the  experience  on  which  it  is  founded.  It  is  a 
sop,  not  a  remedy.  As  experience  has  demonstrated,  it 
might  properly  be  entitled  :  "  An  Act  How  Not  To  Do 
It."     It  has  served,  through   a  number  of  presidential  and 

1  In  re  Neagle. 
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congressional  campaigns,  the  purpose  of  pacifying  and 
pleasing  the  multitude.  The  public  like  to  see  the  sword  of 
Damocles  hanging.  Now  and  then  the  Act  operates  to 
annoy  some  group;  but  it  is,  broadly  speaking,  non-opera- 
tive. It  leaves  monopoly  and  restraint  where  the  lotteries 
and  the  fraud-schemes  would  be  if  they  were  admitted 
freely  to  the  mails  and  to  interstate  transportation,  subject 
to  occasional  criminal  prosecution  upon  individual  com- 
plaint. A  Federal  license  system  applied  to  corporations 
would  be  capable  of  operation. 


When  a  new  topic,  or  a  new  phase  of  an  old  topic, 
appears  upon  the  field,  there  may  be  inherent  difficulty  in 
it,  or  there  may  not.  What  appears  to  be  simple  may,  under 
discussion,  prove  to  be  complicated  ;  what  appears  to  be 
complicated  may  prove  to  be  simple.  Interests  are  invol- 
ved. Prejudices  are  encountered.  The  sun  is  in  our  eyes. 
We  cannot  discern  and  apply  familiar  principles.  The 
mere  financial  magnitude  of  a  problem  seems  to  exempt 
it  from  the  ordinary  laws  of  thought:  we  stand  confused 
before  vast  sums  and  extensive  mileage.  There  must  be, — 
we  feel  impelled  to  say,— a  separate  world  of  thought  and 
of  reasoning  for  this  matter.  New  topics  are,  however, 
in  the  end,  usually  settled  upon  familiar  and  simple  princi- 
ples. All  at  once,  the  air  clears.  What  we  have  been 
discussing  as  abstruse,  suddenly  appears  simple :  every- 
body understands  it.  It  is  as  with  the  wild  beast,  in  Esop, 
which  the  countryman,  terror-stricken,  saw  looming  in  the 
distance:  which,  as  it  drew  near,  proved  to  be  a  familiar 
domestic  animal.  In  the  meantime,  any  discussion  of  the 
topic,  however  simple  its  character,  however  little  iits  in- 
trinsic merit  or  importance,  may,  merely  as  discussion,  as 
an  airing  of  the  subject,  be  not  wholly  destitute  of  value. 

H.  W.  Chaplin. 


JURISDICTION    OVER    NON-RESIDENTS    IN 
PERSONAL    ACTIONS. 

In  the  Congress  of  Lawyers,  held  at  St.  Louis  last 
September,  Sir  William  R.  Kennedy,  one  of  the  Judges  of 
the  High  Court  of  Justice  of  England,  made  an  address  on 
the  question,  "  To  what  extent  should  judicial  action  by 
courts  of  a  foreign  nation  be  recognized  ?"  The  subject  is  of 
special  interest  in  this  country,  where  every  State  is  in  a 
legal  sense  a  foreign  jurisdiction  to  every  other.  We  have, 
indeed,  the  unifying  rule  of  the  Constitution  which  re- 
quires that  in  each  state  full  faith  and  credit  shall  be  given 
to  the  judicial  proceedings  of  every  other,  but  this  is  sub- 
ject to  certain  limitations  arising  out  of  the  very  nature  of 
judicial  proceedings,  and,  with  respect  to  judgments  of 
different  states  as  well  as  with  regard  to  judgments  of 
different  nations,  the  courts  must  decide  what  those  limita- 
tions should  be,  and  the  decision  of  the  courts  on  this 
question  depends  on  the  same  principles  in  the  one  case  as 
in  the  other.  In  both  cases,  for  example,  fraud  in  obtain- 
ing the  judgment  is  regarded  as  sufficient  reason  for  not 
giving  effect  to  it  in  another  state,  or  country;  in  both  cases 
the  question  may  be  asked  whether  the  court  which  pro- 
nounced the  judgment,  had  jurisdiction  of  the  cause,  and  in 
both  cases  it  must  be  determined  whether  that  question 
should  be  decided  by  the  court  that  pronounced  the  judg- 
ment or  by  the  court  that  is  asked  to  enforce  it. 

Sir  William  Kennedy  considered  the  subject  with 
especial  reference  to  the  status  of  individuals  as  affected 
by  divorce  or  other  decrees,  and  the  right  to  represent  the 
person  or  property  of  others,  but  he  spoke  also  of  the  basis 
of  jurisdiction  in  actions  in  personam,  and  in  speaking  on 
this  subject  he  made  some  observations  which  seem  to 
suggest  that  there  is  a  difference  of  emphasis,  at  least,  in  the 
treatment  of  the  subject  by  the  Courts  of  the  United  States 
and  those  of  other  countries. 

Seeking  to  formulate  a  rule  which  would  express  the 
irreducible  minimum  of  the  requirements  of  a  foreign  judg- 
ment which  the  courts  of  any  country  should  give  effect 
to,  he  said: 
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"  It  must  appear  to  the  court  which  is  asked  to  give  effect  to  it,  that 

A.  It  has  been  pronounced  by  a  court  of  competent  jurisdiction  ; 

B.  It  is  final,  or,  as  continental  jurists  term  it,  executory,  in  the 
country  in  which  it  is  pronounced ; 

C.  It  does  not  decree  anything  and  does  not  give  effect  to  a  claim 
which  itself  is  contrary  to  the  public  policy  or  law  of  the  country  in 
which  it  is  sought  to  enforce  it. 

Provided  always  that  the  tribunal  before  which  the  question  of  en- 
forcement is  raised  should  treat  the  judgment  as  invalid,  if  it  is  shown  to 
have  been  obtained  by  fraud." 

All  these  requirements  are  insisted  upon  by  the  courts 
of  this  country  in  dealing  with  judgments  of  different 
states,  as  well  as  of  foreign  countries,  and  the  rule  as  an 
expression  of  the  irreducible  minimum  would  be  approved 
by  our  courts ;  but  it  will  be  observed  that  in  this  rule 
there  is  no  express  statement  of  the  rule  laid  down  by  the 
Supreme  Court  of  the  United  States  in  Pennoyer  v.  Neff,1 
and  declared  in  many  other  cases  by  the  State  as  well  as 
the  Federal  courts  in  this  country,  that  without  service  of 
process  within  the  territory,  no  jurisdiction  can  be  ob- 
tained to  pronounce  a  money  judgment  in  an  action  in 
personam  against  a  non-resident  who  does  not  appear. 

The  point  was  not  overlooked,  it  is  needless  to  say,  by 
Judge  Kennedy.     He  goes  on  to  say  : 

"  Ought  proof  also  to  be  required  by  the  court  from  which  enforce- 
ment is  sought,  that  the  parties  were  duly  cited,  and,  if  it  was  a  judgment 
by  default,  that  the  party  against  whom  it  was  pronounced  had  been  made 
aware  of  the  action  and  had  the  opportunity  of  defending  himself  ?  I 
have  not  suggested  such  a  condition  because  in  the  first  place,  so  far  as 
regards  the  observance  of  its  own  prescribed  procedure,  we  might  apply,  I 
am  inclined  to  think,  the  rule  '  omnia  presumuntur  rite  esse  acta  '  and  not 
allow  the  contrary  to  be  alleged  except  as  an  element  of  fraud  in  the  obtain- 
ing of  the  judgment,  and  in  the  second  place,  because  the  only  objection  on 
the  plea  that  the  prescribed  procedure  was  itself  improper  (or,  as  the  point 
has  sometimes  been  put,  '  inconsistent  with  natural  justice  ')  which  ought,  in 
my  humble  judgment,  to  be  entertained,  will  be  found,  I  think,  really  to  be 
objections  to  the  international  competence  of  the  tribunal." 

"  It  is  beyond  controversy  that,  in  the  absence  of  an  international 
agreement  as  to  the  rules  of  competence,  it  is  right  and  also  consistent 
with  the  comity  of  nations  that  the  court  which  is  asked  to  give  effect  to  a 
foreign  judgment,  should  satisfy  itself  that  the  tribunal  which  gave  the 
judgment  belonged  to  a  country  whose  sovereign— in  the  language  of 
Mr.  Dicey  (Conflict  of  Laws,  pp.  33,  36,  39) — might  in  accordance  with  the 
principles  maintained  by  the  court  which  is  asked  to  enforce  the  judgment, 
rightly  adjudicate  upon  the  matter  in  which  the  judgment  was  given.     It 

1  (1877)  95  U.  S.  714. 
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is,  I  am  afraid,  equally  beyond  controversy  that  the  principles  which  are 
maintained  by  courts  of  law  as  to  international  competence  of  jurisdiction 
are  not  everywhere  the  same." 

He  refers  to  the  fact  that  English  and  American 
courts  would  not  regard  as  internationally  competent  the 
forum  actoris  given  to  Frenchmen  by  Art.  14  of  the  Code 
Napoleon,1  nor  accept  the  claim  of  the  courts  of  Scotland 
to  ground  jurisdiction  in  an  action  in  personam  on  the  mere 
possession  of  property  within  the  territory,2  and  he  says: 

"  Nothing  except  an  international  convention  can  create 
a  uniform  criterion  of  the  competency  of  the  jurisdiction 
of  the  adjudging  tribunal."  Then  he  goes  on  to  say  that, 
assuming  that  no  question  of  want  of  jurisdiction  can  be 
raised  and  that  the  party  against  whom  judgment  has 
passed  is  found  to  have  been  rightly  treated  as  subject  to 
the  jurisdiction  of  the  foreign  court,  it  seems  to  be  clear 
that  he  is  bound  by  the  ordinances  of  the  foreign  court 
with  respect  to  citation  and  procedure,  and  that  when 
sued  abroad  he  should  not  be  allowed  to  find  a  defence  in 
the  opinion  of  the  Court  where  he  is  sued,  that  the  pro- 
cedure was  not  what  it  should  have  been.  "  There  is  no 
recognized  natural  justice  with  regard  to  legal  procedure, 
and  in  dealing  with  civilized  countries  we  must  assume 
that  their  rules,  though  not  perhaps  in  accordance  with 
our  notions,  do  not  constitute  a  violation  of  morality  and 
natural  justice." 

This  statement  assumes  that  jurisdiction  may  be 
obtained  quite  independently  of  the  question  of  service  of 
process  within  the  territory.  The  argument  is  that  assum- 
ing the  defendant  is  found  to  have  been  rightfully  treated 
as  subject  to  the  jurisdiction,  the  propriety  of  the  process 
may  be  left  to  the  court  which  rendered  the  judgment. 
It  is  clear  from  this  that  Sir  William  Kennedy  had  in  mind 
that  something  else  than  the  service  of  process  within  the 
territory  might  properly  serve  as  the  basis  of  jurisdiction, 
and  that  he  was  unwilling  to  maintain  that  the  service  of 
process  within  the  territory  was  a  necessary  test  of  the 
international  validity  of  a  judgment  in  an  action  in  personam. 

1  Schibsby  v.  Westenholz  (1870)  L.  R.  6  Q.  B.  155  ;  Westlake  Priv.  Int. 
Law,  p.  347. 

2  Dicey  Conf.  Laws,  p.  380. 
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It  is  true  that  Sir  William  Kennedy  is  speaking  of  what  he 
calls  the  irreducible  minimum  of  the  requirements  of  judg- 
ments that  are  to  have  international  validity,  and  that  he 
does  not  say  that  some  nations  do  not  insist  upon  other  con- 
ditions, but  it  is  an  interesting  and  significant  fact  that  he 
made  no  reference,  even  in  an  address  made  in  the  United 
States,  to  the  fact  that  in  this  country,  by  a  long  course  of 
decisions  in  the  State  and  Federal  courts,  the  service  of 
process  within  the  territory  has  been  made  an  essential  re- 
quirement of  a  judgment  that  is  to  have  recognition  beyond 
the  territory  of  the  court  by  which  it  is  pronounced. 

These  decisions  in  this  country  have  been  based  not  on 
any  local  considerations,  and  not  alone  on  the  language  of 
the  Constitution,  but  on  the  idea  that  any  other  rule  would 
be  contrary  to  the  fundamental  principles  of  the  law  of 
jurisdiction  and  against  natural  justice,  and  that  for  that 
reason  proceedings  which  did  not  conform  to  this  rule 
would  not  be  due  process  of  law.  If  this  doctrine  were 
generally  accepted,  it  would  follow  that  in  all  nations  in 
which  it  is  sought  to  base  jurisdiction  upon  the  principles  of 
natural  justice,  the  same  rule  would  prevail,  and  yet  Sir 
William  Kennedy,  speaking  from  his  experience  in  the 
English  courts  and  after  a  careful  study  of  the  statutes  and 
decisions  of  the  courts  of  other  countries,  is  unwilling  to 
insist  that  the  service  of  process  within  the  territory  is 
essential  to  jurisdiction  in  actions  in  personam. 

This  brings  sharply  to  our  attention  the  fact  that  the 
rule  adopted  in  the  United  States  has  not  been  fully  ac- 
cepted in  England  and  on  the  continent  of  Europe,  and  that, 
whatever  the  rule  may  be  with  respect  to  the  international 
competence  of  judgments,  it  is  by  no  means  agreed  that  a 
judgment  in  personam,  valid  within  the  sovereignty,  may 
not  be  obtained  even  against  a  non-resident  without  service 
of  process  within  the  territory.  In  England  the  same  gen- 
eral principles  are  accepted  with  respect  to  the  basis  of 
jurisdiction  as  in  the  United  States.  The  principles  are 
those  of  the  common  law,  and  the  rules  adopted  in  the 
United  States  are  based  upon  the  early  decisions  of  the 
English  courts.  Both  the  English  and  the  American  courts 
accept  the  statement  of  Judge  Story,  who  said  in  his  work 
on  the  Conflict  of  Laws,  "  By  the  common  law  of  England 
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and  the  United  States,  there  can  be,  as  a  general  rule,  no 
jurisdiction  unless  it  be  founded  on  the  fact  of  either  the 
person  or  the  thing  being  within  the  territory,"1  but  the 
English  courts  of  recent  years  have  made  an  important 
departure  from  this  rule  and  have  refused  to  apply  it  when, 
by  statutes  or  by  rule  of  court  having  the  force  of  statute, 
authority  is  given  to  serve  notice  on  non-residents  beyond 
the  seas,  and  so  far  as  regards  the  effect  to  be  given  to  the 
judgment  by  the  English  courts,  at  least  with  respect  to 
British  subjects,  the  question  of  jurisdiction  is  made  to 
depend  upon  the  rules  and  statutes  rather  than  upon  the 
general  principles  on  which  jurisdiction  is  founded.  In 
countries  not  governed  by  the  common  law,  there  is  no 
general  rule  that  jurisdiction  in  personal  actions  is  based 
upon  service  of  process.  The  rule  of  the  Roman  Law  was 
ii  actor  sequitur  forum  ret,"  but  the  forum  was  either  the 
forum  of  the  origin  or  of  the  domicile  of  the  defendant,  and 
this  rule  has  been  departed  from  in  modern  codes.  Juris- 
diction is  based  upon  nationality  or  upon  the  place  of  the 
making  or  of  the  performance  of  the  obligation.  In  the 
Code  Napoleon  the  forum  actoris  is  regarded  as  the  proper 
place  for  bringing  an  action,  and  in  France  to-day  the  prin- 
ciple of  nationality  prevails  and  the  courts  are  considered 
as  established  for  the  protection  of  the  rights  of  French- 
men and  they  are  not  required  to  entertain  jurisdiction  in 
suits  between  foreigners. 

A  discussion  of  the  principles  on  which  the  courts  of 
Continental  Europe  assume  jurisdiction  over  non-residents 
would  carry  us  too  far  for  our  present  purposes.  There  is 
some  discussion  of  it  in  Sir  William  Kennedy's  paper,  and 
there  is  a  recent  article  in  the  Harvard  Law  Review  by  A. 
Pillet,  of  the  University  of  Paris,2  on  jurisdiction  inactions 
between  foreigners  which  shows  the  difference  of  the  point 
of  view  between  the  French  courts  and  those  of  England 
and  the  United  States  in  considering  the  jurisdiction  over 
non-residents.     He  says : 

"  Jurisdiction  of  English  courts  over  personal  actions  depends  on  rules 
quite  different  from  those  which  governed  Roman  and  still  control  French 
law.     More  than  that,  the  very  spirit  of  these  rules  and  the  manner  of  their 

1  Story  Conf.  of  Laws,  \  539. 

2  18  Harv.  Law  Rev.  325.  March,  1905. 
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construction  belongs  to  systems  very  far  apart.  In  France  (as  formerly  in 
Rome)  one  asks  first  if  the  French  courts  have  jurisdiction  ;  the  primary 
question  out  of  the  way,  the  law  gives  the  complainant  a  way  of  summon- 
ing him.  In  England  and  in  America  the  process  is  reversed  ;  one  seeks 
first  to  find  out  if  the  writ  of  summons  (l'assignation)  can  be  legally  deliv- 
ered to  the  person  wanted  (personal  service)  or  something  equivalent  done 
(substituted  service).  Then,  once  it  is  established  that  the  writ  can  be 
regularly  served,  the  jurisdiction  of  the  court  naturally  follows.  In  France 
we  should  call  that  putting  the  cart  before  the  horse." 

M.  Pillet  speaks  of  the  practice  of  the  English  and 
American  courts  as  distinguished  from  that  of  the  French. 
We  can  only  speak  here  of  the  difference  between  the  prac- 
tice of  the  English  courts  and  that  of  the  American  courts 
under  the  rule  laid  down  by  the  Supreme  Court  of  the 
United  States  in  Pennoyer  v.  Neff. 

In  England,  as  well  as  in  the  United  States,  the  general 
principle  is  that  the  service  of  the  writ  or  something 
equivalent  thereto  is  essential  as  the  foundation  of  the 
court's  jurisdiction  in  actions  in  personam.1 

The  general  rule  laid  down  by  Lord  Ellenborough  in 
Buchanan  v.  Rucker2  and  by  Best,  C.  J.,  in  Douglas  v. 
Forrest3  was  asserted  by  Judge  Story  in  Picquet  v.  Swan4 
and  in  his  work  on  the  Conflict  of  Laws5  and  in  a  recent 
case  quoted  by  Sir  William  Kennedy,  Earle  Selborne  said6 
"  All  jurisdiction  is  properly  territorial  and  "extra  territo- 
rium  jus  dicenti  impune  non  pareturP  "  A  court  has  no  juris- 
diction over  an  absent  foreigner  even  though  served  with 
process  and  formerly  resident  of  the  state  in  which  the 
action  is  brought.  The  defendant  is  under  no  obligation  to 
obey  the  summons  and  it  may  be  regarded  as  a  nullity,  ex- 
cept (when  authorized  by  special  local  legislation)  in  the 
country  of  the  forum  in  which  it  was  pronounced.''  It  is 
this  exception,  as  we  shall  see,  that  makes  the  difference  be- 
tween the  decisions  in  this  country  and  those  in  England. 

Professor  Dicey  speaking  of  the  English  law  declares  the 
rule  to  be  that  "  when  the  defendant  in  an  action  in  personam 
is,  at  the  time  for  the  service  of  the  writ,  not  in  England  the 
court  has  (subject  to  the  exceptions,  hereafter  mentioned) 
no  jurisdiction  to  entertain  the  action."    "  At  common  law," 

1  Dicey  Conf.    Laws.     2  (1808)    9   East    192.     3(i828)  4  Bingh.    686. 
*  (1848)   5  Mason  35.         5  5  Story  Conf.  Laws,  §  538  et  seq. 
Sirdar  Gurdyal  Singh  v.  Rajah  of  Faridkote  [1894]  A.  C.  670. 
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he  adds,  '•  a  writ  could  never  be  served  on  a  defendant 
when  out  of  England1  and  in  an  action  in  personam,  this 
common  law  doctrine  is  still  (subject  to  definite  though  wide 
exceptions)  maintained."  He  goes  on  to  say,  however: 
"This  common  Jaw  principle  has  been  modified  by  rules  of 
court  made  under  statutory  authority  by  the  judges,  and  in 
very  many  actions,  perhaps  numerically  in  the  majority  of 
actions,  service  can  be  effected  on,  i.  e.  the  court  exerts 
jurisdiction  over,  a  defendant  who  is  out  of  England." 

It  is  in  this  modification  of  the  common  law  rules  that 
the  English  law  with  respect  to  jurisdiction  over  non-resi- 
dents in  actions  in  personam  has  become  different  from 
that  which  prevails  in  this  country.  There  are  statutes  in 
this  country  as  well  as  in  England  providing  for  service  or 
publication  of  notice  to  non-residents  and  there  are  statutes 
here  which  expressly  authorize  personal  judgments  against 
non-residents  on  service  or  even  publication  of  notice  beyond 
the  limits  of  the  sovereignty  by  which  the  court  is  consti- 
tuted, but  under  the  decisions  of  the  Supreme  Court  of  the 
United  States  such  judgments  are  of  no  effect  for  the  seizure 
of  property  even  in  the  state  in  which  they  are  pronounced. 

In  Pennoyer  v.  Neff,2  a  local  statute  provided  for 
notice  by  publication,  and  for  judgment  in  personam  on  a 
money  demand  against  a  non-resident  defendant  who 
had  property  in  the  state,  and  the  court  had  jurisdic- 
tion of  the  subject  of  action.  The  Supreme  Court  held 
that  although  the  local  statute  authorized  the  pro- 
cedure, the  judgment  was  of  no  effect  and  that  property 
could  not  be  seized  or  execution  issued  under  it.  The 
Court  said  that  although  property  could  be  made  subject 
to  the  jurisdiction  of  the  courts  of  a  state  by  means  of  pro- 
ceedings taken  directly  against  the  property,  yet  jurisdic- 
tion to  pronounce  a  personal  judgment  could  not  be 
acquired  by  reason  of  the  existence  of  property  within  the 
state;  that  the  property  could  not  be  taken  by  force  of  such 
a  judgment,  and  that,  since  the  Fourteenth  Amendment,  the 
validity  of  such  a  judgment  might  be  directly  questioned  and 
its  enforcement  resisted.     This  decision,  as  we  have  said, 

1  Dicey  Conf.  Laws,  p.  237,  citing  In  re  Busfield [\%%b)  32  Ch.  Div. 
(C.  A.)  123,  131,  judgment  of  Cotton,  L.  J. 

2  (1877)  95  U.  S.  714. 
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has  been  followed  and  affirmed  in  many  cases  in  the  State 
and  Federal  Courts,  and  it  is  now  pretty  generally  conceded 
that  such  judgments  must  be  held  invalid  by  the  courts  of 
the  state  in  which  they  are  pronounced  even  though  they 
are  expressly  authorized  by  the  Legislature. 

In  Massachusetts  it  has  been  held  that  under  these  de- 
cisions of  the  Supreme  Court,  and  in  view  of  the  Four- 
teenth Amendment,  a  judgment  rendered  in  Massachusetts 
against  a  non-resident  not  served  with  process  is  void  for 
want  of  jurisdiction,  and  may  be  reversed  on  writ  of  error,1 
and  may  be  shown  to  be  void2  by  pleadings  and  proofs  in  a 
suit  upon  the  judgment. 

In  New  York,  a  judgment  against  a  non-resident  was  set 
aside  on  petition,  when  it  was  made  to  appear  that  he  had 
not  authorized  the  appearance  that  was  entered  for  him  nor 
had  any  notice  of  the  pendency  of  the  suit.3 

In  New  Jersey,4  the  Court  of  Errors  and  Appeals  has 
gone  so  far  as  to  hold  that  a  bill  must  be  dismissed  as  against 
a  foreign  corporation  not  served  with  process  within  the 
State  although  it  was  made  a  party  only  with  a  view  to 
restoring  to  it  property  alleged  to  have  been  wrongfully 
transferred  to  another  corporation  within  the  State.  The 
property  was  not  real  estate,  but  only  patent  rights,  and  the 
court  regarded  the  suit  as  one  in  personam  and  not  in  rem, 
and  held  that  the  absent  defendant  had  not  been  brought 
before  the  court  by  due  process  of  law.5 

1  Eliot  v.  McCormick   (1887)  144  Mass.  10. 
2Ne'edham  v.  Thayer  (1888)  147  Mass.  536. 

3  Vilas  v.  Pittsburgh  &  Montreal  R.  R.  Co.  (1890)  123  N.  Y.  440. 

4  Wilson  v.  American  Palace  Car  Co.  (1903)  65  N.  J.  Eq.  730. 

5  The  cases  are  too  numerous  to  be  referred  to  here.  They  are  cited 
in  Rose's  Notes  to  the  Supreme  Court  Reports,  under  Pennoyer  v.  Neff, 
Vol.  9,  page  336  to  349,  Sup.  vol.  2,  p.  101-107;  and  in  the  Century  Di- 
gest, Vol.  13,  1847-1877,  Vol.  30,  col.  2505-2671  ;  19  Ency.  PI.  &  Pr.  572, 
603,  605. 

The  following  may  be  especially  noted:  Freeman  v.  Alderson  (1886)1 19 
U.S.  185;  York?/.  Texas  (1890)  137U.  S.  15;  Kauffman  v.  Wootters  (1891) 
138  U.  S.  285  ;  Grover  &  Baker  S.  M.  Co.  v.  Radcliffe  (1890)  137  U.  S.  287  ; 
Dull?/.  Blackmar(i898)  169  U.S.  243  ;  Roller?/.  Holly  (1900)  176  U.  S.  398  ; 
Hart  v.  Sansom  (1884)  110U.  S.  151;  Golden  v.  Morning  News  Co.  (1895) 
156  U.  S.  518,  521  ;  Cooper  v.  Newell  (1899)  173  U.  S.  555;  Darrah  v. 
Watson  (1872)  36  Iowa  116;  Fitzsimmons  v.  Johnson  (1891)  90  Tenn. 
416  ;  Mackay  &  Lusher  v.  Gordon  (1870)  34  N.  J.  Law  286  ;  Moulin  v.  In- 
surance Co.  (1853)  24  N.  J.  Law  222;  Smith  v.  Colloty  (1903)  69  N.  J. 
Law  365,  371  ;  Reel  v.  Elder  (1869)  62  Pa.  St.  308  ;  Scott  v.  Noble  (1872) 
72  Pa.  St.  115;  Ralston's  Appeal  (1880)  93  Pa.  St.  133;  Borden  v.  Fitch 
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In  these  decisions  there  was  no  discussion  of  the  national- 
ity or  citizenship  of  the  parties,  or  of  the  place  of  making, 
or  the  place  of  performance  of  the  contract,  or  of  the  place 
where  the  cause  of  action  arose,  as  the  basis  of  the  compe- 
tence of  the  court  to  take  jurisdiction  of  the  controversy. 
The  emphasis  was  laid  entirely  upon  the  service  of  the 
process  upon  the  defendant  within  the  territory  in  which 
the  action  was  brought.  There  are  cases  in  which  it  was 
held  that,  when  the  defendant  was  residing  within  the  terri- 
tory, service  at  his  place  of  residence,  under  the  rules  of 
practice  governing  the  court,  would  be  a  basis  of  jurisdic- 
tion, even  though  he  was  not  found  there,1  and  in  these 
cases  the  residence  of  the  defendant  is  perhaps- regarded  as 
his  domicile  and  as  analogous  to  nationality  and  as  render- 
ing the  defendant  subject  to  the  laws  of  the  State  relating 
to  legal  procedure;  but  in  most  cases  the  rule  laid  down  is 
that  personal  service  of  process  is  necessary  to  jurisdiction,3 
and  the  question  of  the  place  of  origin  of  the  liability  sued 
on  is  not  considered.  In  England,  on  the  other  hand,  stat- 
utes and  rules  of  court  authorizing  service  of  process  beyond 
the  territory  are  accepted  as  a  sufficient  warrant  for  the 
exercise  of  jurisdiction  and  the  judgments  are  regarded  as 
binding  in  the  English  Courts  without  regard  to  the  ques- 
tion whether  they  ought  to  be  recognized  by  the  courts  of 
other  nations. 

The  English  courts  do  not  take  the  ground  that  service 
of  process  beyond  the  jurisdiction  is  not  due  process  of 
law  or  that  it  is  contrary  to  natural  justice  to  enter  a  judg- 
ment against  a  non-resident  on   notice  served  on  him  in  a 

(1818)  15  Johns..  121  ;  Schwinger  v.  Hickok  (1873)  53  N.  Y.  280;  Mahr  v. 
Norwich  Union  Fire  Ins.  Society  (1891)  127  N.  Y.  452  ;  Lovejoy  v.  Albee 
( 185 1)  33  Me.  414;  York  v.  Texas  (1889)  73  Tex.  651,  1 1  S.  W.  Rep.  869; 
Porter  v.  Hill  County  (Texas  1895)  33  S.W.  Rep.  383  ;  Munger  v.  Doolan 
(Conn.  1903)  55  Atl.  Rep.  169;  Bissell  v.  Briggs  (1813)  9  Mass. 462  ;  Need- 
ham  v.  Thayer  (1888)  147  Mass.  536. 

An  article  on  Jurisdiction  over  Foreign  Corporations  by  Edw.  Q. 
Keasbey  may  be  found  in  12  Harvard  Law  Review,  p.  1. 

For  leading  cases,  see  1  Beale's  Cases  on  Conflict  of  Laws. 

1  Morrison  v.  Underwood  (1849)  5  Cush.  52  ;  Henderson  v.  Staniford 
(1870)  105  Mass.  504;  Glover  v.  Glover  (1850)  18  Ala.  367;  Hervey  v. 
Hervey  (1897)  56  N.  j.  Eq.  166  ;  S.  C.  Ibid.  (1898)  424  ;  Mackay  v.  Lusher 
&  Gordon  (1870)  34  N.  J.  Law  286;   Huntley  v.  Baker  (1884)  33  Hun  578. 

2  Hart  v.  Sansom  (1884)  no  U.  S.  151  ;  Goldey  v.  Morning  News 
(1895)  156  U.  S.  518,  521. 
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foreign  country.  The  courts  themselves  have  made  the 
rules  under  which  they  act  in  directing  service  of  notice 
abroad,  and  there  has  been  developed  a  definite  and  well 
ordered  system  based  on  principle,  as  well  as  on  practical 
considerations,  by  which  the  English  courts  take  juris- 
diction over  non-residents  in  certain  classes  of  actions  in 
personam  as  well  as  in  suits  relating  to  property  within  the 
territory. 

The  statutory  provisions  intended  originally  for  giving 
notice  to  non-residents  in  suits  in  equity  relating  to  prop- 
erty in  England,  have  been  extended  to  suits  at  law  relat- 
ing to  causes  of  action  arising  in  England,  and  to  many 
other  cases  of  purely  personal  demands,  and  on  the  con- 
solidation of  the  courts,  the  rules  relating  to  service  out  of 
the  jurisdiction  were  formulated  without  regard  to  the  dis- 
tinction between  law  and  equity.  The  principles  and 
practice  of  service  out  of  the  jurisdiction  have  been  dis- 
cussed in  a  long  line  of  cases,  and  have  been  made  the  sub- 
ject of  an  elaborate  and  learned  treatise,  by  Francis  Taylor 
Piggott  of  the  Middle  Temple,1  in  which,  by  the  way,  no 
reference  is  made  to  the  line  of  decisions  in  the  United 
States. 

This  discussion  of  the  subject  in  cases  and  text  books  is 
interesting  and  important  for  us  in  this  country  at  this  time, 
in  view  of  the  apparent  tendency  of  the  courts  to  apply  the 
doctrine  of  Pennoyer  v.  Neff,2  to  cases  in  which  they  are 
not  bound  under  the  Constitution  to  accept  it  as  law  and 
in  view  of  the  great  practical  necessity  there  is  for  giving 
some  effect  to  service  of  notice  beyond  the  limits  of  the 
several  states  within  one  country.  It  may  be  interesting, 
therefore,  to  give  some  account  of  the  English  statutes 
and  rules  of  court  on  the  subject  and  to  refer  to  some  of 
the  leading  cases. 

The  act  of  2  Will.  IV,  c.  33,  and  4  and  5  Will.  IV,  c.  82, 
provided  for  notice  to  non-residents  in  suits  in  equity  for 
the  enforcement  of  liens  on  land  or  on  the  public  stocks. 
This  provision  was  similar  to  those  that  were  made  at  an 
early  day  in  this  country  for  publication  of  notices  in  suits 

1  Service  out  of  the  jurisdiction,  by  F.  T.  Piggott,  London,  William 
Clowes  &  Son  (1892)  pp.  lxxii ;  262. 

2  (1877)  95  U.  S.  714. 
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for  foreclosure  of  mortgages  and  afterwards  in  suits  in 
equity  generally.1 

With  respect  to  this  English  statute,  Lord  Westbury  in 
Cookney  v.  Anderson,2  held,  that  where  it  appears  on  the 
face  of  the  bill  that,  at  the  time  suit  was  brought,  the 
defendant  was  resident  in  a  foreign  country,  and  that  the 
suit  does  not  relate  to  any  of  the  subjects  in  which  the 
court  is  warranted  in  exercising  jurisdiction  against 
persons  so  resident,  the  defendant  may  demur  to  the  juris- 
diction. 

The  thirty-third  of  the  Consolidated  Orders  of  1845  was 
not  confined  to  suits  concerning  land  and  stocks,  but  gave 
the  court  a  discretion,  according  to  the  circumstances  of 
the  case,  to  permit  service  of  the  subpoena  abroad.  Of  this 
Vice  Chancellor  Wigram  said  :3 

"  The  question  of  international  law  and  the  effect  foreign  courts  will 
give  the  judgment  need  not  be  considered.  The  only  question  is  whether 
the  general  order  gave  the  court  power  to  make  the  order  in  this  case. 
The  order  gives  the  court  power  to  make  the  order  in  all  cases.  The 
material  question  in  judicial  proceedings  is  whether  the  defendant  had  due 
notice  and  not  whether  he  received  it  at  Dover  or  Boulogne." 

Lord  VVestbury's  opinion  was  criticised,  and  Vice  Chan- 
cellor Wigram's  was  followed,  by  Lord  Chelmsford  in 
Drummond  v.  Drummond,4  where  it  was  said  that  the 
rules  of  court  had  the  force  of  statutes,  and  the  ques- 
tion was  not  what  service  out  of  the  jurisdiction  ought  to 
be  authorized,  but  what  had  been  authorized,  and  that  the 
question  of  the  effect  of  the  judgment  belonged  to  the 
courts  of  the  defendant's  residence.  In  Whaley  v.  Bus- 
field,5  Lord  Justice  Cotton  said  : 

"  If  any  act  of  Parliament  gives  [the  courts]  jurisdiction  over  British 
subjects,  wherever  they  may  be,  such  jurisdiction  is  valid ;  but,  apart  from 
statutes,  a  cpurt  has.no  jurisdiction  over  any  person  beyond  its  limits." 

These  cases  were  suits  in  equity  and  the  orders  were 
analogous  to  our  statutes  providing  for  publication  in  equity 
cases. 

1  In  New  Jersey  the  first  statute  providing  for  an  order  of  publication 
was  passed  September  26,  1772,  and  referred  especially  to  mortgagors  who 
withdrew  themselves  from  the  Province ;  Allinson's  Laws,  page  373.  See 
also  act  of  March  12,  1798;  Paterson,  Laws,  page  303,  and  the  act  of  Feb- 
ruary 29,  1820;  Rev.  (1821)  p.  702,  Elmer's  Dig.  60. 

2  (1863)  De  G.  J.  &  S.  365.     3  Whitmore  v.  Ryan  (1846)  4  Hare  612. 
4  (1866)  L.  R.  2  Ch.  App.  32.         6  (1886)  32  Ch.  Div.  123,   131. 
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The  Common  Law  Procedure  act  of  1852  made  pro- 
vision for  judgments  against  non-residents  in  actions  at  law 
in  certain  cases ;  this  was  not  limited  to  suits  against 
British  subjects,  and  the  only  difference  made  between 
British  subjects  and  foreigners  was  that  in  case  of  the 
former,  the  writ  of  summons  itself  might  be  served  abroad 
while  in  case  of  the  latter,  notice  of  the  writ  must  be 
served.  The  statute  authorized  a  judgment  to  be  entered 
against  a  defendant  served  with  summons  or  notice  abroad, 
in  case  the  judge  was  satisfied  by  affidavit  that  there  was  a 
cause  of  action  which  arose  within  the  jurisdiction  or  in 
respect  to  a  breach  of  contract  made  within  the  jurisdiction. 
Chapter  85  Sec.  42  of  20-21  Victoria,  makes  this  provision 
expressly  applicable  to  a  foreigner  by  domicile  or  origin.1 
Under  these  acts  the  jurisdiction  of  the  court  was  based 
not  upon  the  nationality  of  the  defendant  nor  upon  the 
service  of  process  upon  him  within  the  territory,  but  upon 
the  fact  that  the  defendant  entered  into  a  contract  in 
England  or  committed  in  England  the  act  out  of  which  the 
cause  of  action  arose.  Referring  to  these  acts,  Cresswell,  J., 
said  in  Simonin  v.  Mellac2  "The  parties,  by  professing  to 
enter  into  a  contract  in  England,  mutually  gave  to  each 
other  the  right  to  have  the  force  and  effect  of  the  contract 
determined  by  the  English  tribunal,"  citing  Huberus,  65 
Tit.  1,  and  referring  to  John  Voet,  Boullenois,  Donellus, 
and  Story.3  This,  however,  had  reference  to  a  contract  of 
marriage. 

On  the  consolidation  of  the  courts  of  law  and  equity  in 
1875,  orders  regulating  procedure  were  made  by  the  courts 
under  authority  of  Parliament;  these  orders  were  re- 
modelled in  1883,  and  service  of  summons  or  notice  outside 
of  the  jurisdiction  is  now  authorized  and  regulated  by  Order 


1  See  Smith's  Actions  at  Law  (1857)  p.  66. 

2  (i860)  Swabey  &  Trist,  67  ;  6  Jur.  N.  S.  561. 

3  Judge  Story, in  the  passage  cited  says:  "  There  is  no  pretence  to  say 
that  such  modes  of  proceeding  can  confer  any  legitimate  jurisdiction  over 
foreigners  who  are  non-residents  and  do  not  appear  to  answer  the  suit 
whether  they  have  notice  of  the  suit  or  not.  The  effects  of  all  such  pro- 
ceedings are  purely  local,  aud  elsewhere  they  will  be  held  to  be  mere 
nullities."  Story,  Conf.  Laws  760,  citing  Ferguson  v.  Mahon  (1839)  11 
Ad.  &  El.  179  ;  Buchanan  v.  Rucker  (1808)  9  East  192  ;  Smith  v.  Nichols, 
9  Bing.  N.  C.  208;  Douglas  v.  Forrest  (1828)  4  Bing.  686;  Don  v.  Lipp- 
mann  (1837)  5  CI.  and  Fin.  1.     See  also  Wharton  Conf.  Laws,  712,  714- 
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XI,  rules  i  and  2,  made  in  1883,  and  Order  XLVUI  A,  rules 
1-1  r,  made  in  1891.  Order  XI,  rule  1,  declares  that  service 
out  of  the  jurisdiction  of  a  summons  or  notice  of  summons 
may  be- made  by  the  court  or  a  judge  in  seven  specified 
cases.  Some  of  these  relate  to  cases  involving  property 
within  the  jurisdiction  or  persons  domiciled  or  ordinarily 
resident  there.     Three  of  the  clauses  are  as  follows: 

Whenever  {e)  "The  action  is  founded  on  any  breach  or  alleged 
breach,  within  the  jurisdiction  of  any  contract,  wherever  made,  which  ac- 
cording to  the  terms  thereof  ought  to  be  performed  wiihin  the  jurisdiction 
unless  the  defendant  is  domiciled  or  ordinarily  resident  in  Scotland  or 
Ireland,"  or  {g)  "Any  person  out  of  the  jurisdiction  is  a  necessary  or 
proper  party  to  an  action  properly  brought  against  some  other  person  duly 
served  within  the  jurisdiction,"  or  (/)  where  an  injunction  is  sought  as  to 
any  thing  to  be  done  within  the  jurisdiction,  or  where  any  nuisance  within 
the  jurisdiction  is  sought  to  be  prevented,  or  removed,  whether  damages 
are  or  are  not  also  sought  in  respect  thereof. 

These  rules  make  distinct  provision  for  service  outside 
of  the  jurisdiction  in  certain  classes  of  actions  in  personam, 
and  under  these  rules  the  English  courts  hold  themselves 
bound  to  pronounce  judgment  against  parties  served  with 
summons  or  notice  abroad,  even  though  they  are  non- 
residents and  are  not  British  subjects. 

(In  the  case  of  British  subjects  the  summons  itself  must 
be  served  and  in  other  cases  notice  of  the  summons.) 

Under  these  orders  the  English  Courts  have  taken  juris- 
diction in  actions  purely  in  personam  against  non-resident 
foreigners  in  cases  in  which  the  only  basis  of  jurisdiction 
was  that  the  contract  "  ought  to  be  performed  "  in  Eng- 
land, although  there  was  no  property  in  England  which 
was  the  subject-matter  of  the  suit.  In  Robey  v.  Snaefell 
Mining  Company,1  it  was  held  that  when  an  engine  maker 
in  England  sold  machinery  to  a  company  domiciled  in  the 
Isle  of  Man,  where  the  machinery  was  delivered,  the  price 
was  payable  in  England  and  the  contract  was  one  that  ought 
to  be  performed  in  England,  and  leave  was  granted  to 
serve  the  writ  in  the  Isle  of  Man.  In  Hewitson  it.  Fabre2 
when  goods  were  delivered  in  England  to  a  Frenchman 
residing  in  Bordeaux  no  question  was  made  but  that  leave 
to  serve  notice  of  the  writ  would  have  been  given,  but  it 
was  held  that  service  of  the  writ  itself  was  a  nullity.     In 

1  (1887)  20  Q,  B.  Div.  152.        2  (1888)  21  Q.  B.  Div.  6. 
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Rein  v.  Stein  in  the  Court  of  Appeals  1  it  was  held  that 
leave  should  be  given  to  serve  notice  of  a  writ  abroad  on  a 
German  subject  carrying  on  business  in  Hamburg  in  an 
action  for  the  price  of  goods  sold  to  him  in  Germany  by  a 
merchant  doing  business  in  England.  There  are  many 
cases  to  the  same  effect  where  no  question  is  made  as  to  the 
jurisdiction  of  the  English  Court  over  a  foreigner  nor  as  to 
the  extra  territorial  effect  of  the  judgment,  but  leave  to 
serve  notice  of  the  writs  is  given  if  it  appears  that  the  con- 
tract "  by  the  terms  thereof  ought  to  be  performed  within 
the  jurisdiction  *'.2 

In  one  case  where  a  contract  was  made  and  to  be  per- 
formed in  India  and  there  were  several  parties,  some  in 
Great  Britain  and  one  in  India,  the  court  said  that  conve- 
vience  required  that  the  case  should  be  tried  in  England 
and  approved  an  order  for  service  out  of  the  jurisdiction.3 

On  the  other  hand  in  a  case  in  which  the  jurisdiction 
was  based  on  an  application  for  an  injunction  against  doing 
an  act  in  England,  leave  to  serve  notice  in  France  was  re- 
fused when  it  appeared  that  the  suit  was  an  action  by 
a  Frenchman  against  a  Frenchman  on  a  matter  governed 
by  French  Law  and  arising  out  of  a  contract  made  in 
France.4 

Under  the  Common  Law  Procedure  acts  the  court  re- 
fused to  construe  the  language  to  include  foreign  corpora- 
tions, and  judgment  could  be  rendered  only  against  British 
subjects  and  foreigners  resident  abroad,  but  Order  XI  of 
the  rules  of  1875  has  been  held  to  apply  to  any  non-resident 
defendant,  whether  a  person  or  a  foreign  corporation.5 
The  English  courts,  however,  are  cautious  in  directing 
service  to  be  made  abroad,  even  upon  British  subjects  and 
they  do  not  ignore  the  general  principle  governing  juris- 

1(i892)  1  Q.  B.  753- 

2  See  Fry  v.  Raggio  (1891)  40  W.  R.  120.  Reynolds  v.  Coleman 
(1887)  36  Ch.  D.  453.  Bell  v.  Van  Antwerp  and  Brazil  Line  (1891)  1  Q.  B. 
103.    Barrow  v.  Meyers  (1888)  4  T.  L.  R.  441. 

3  Harris  v.   Fleming  (1879)   13  Ch.  Div.  208. 

4  Societe  Generate  de  Paris  v.  Dreyfus  (1885)  29  Ch.  Div.  239  (1887) 
37  Ch.  Div.  215. 

5  Westman  v.  Aktiebolaget  Ekmans  Mekaniska  Snickarefabrik  (1876) 
1  Exch.  Div.  237.  Scott  v.  Royal  Wax  Candle  Co.  (1876)  1  Q.  B. 
Div.  404. 
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diction.  In  Great  Australian  Gold  Mining  Co.  v.  Martin,1 
where  an  order  was  asked  against  a  public  official  residing 
in  Australia,  Bramwell,  J.  A.,  said: 

"  The  court  must  observe  some  caution  in  requiring  a  British  subject 
to  come  from  a  distant  colony  to  answer  a  case  in  England.  An  affidavit 
must  be  required  showing  a  cause  of  action  in  England.  '  Bearing  in  mind 
that  (as  applied  to  a  foreigner)  unless  we  were  careful  we  might  be  assum- 
ing a  jurisdiction  which  would  be  treated  by  a  foreign  government  as  a  nul- 
lity, I  think  the  court  ought  to  require  satisfactory  evidence  before  issu- 
ing the  writ.' " 

There  is  another  rule  of  court  (Order  IX,  rule  6)  relat- 
ing to  service  in  suits  against  partnerships  in  the  firm  name 
and  as  to  this  there  has  been  a  question  whether  it  was  in- 
tended to  apply  to  firms  consisting  wholly  or  partly  of  for- 
eigners residing  abroad.  In  considering  this  the  courts 
have  considered  the  question  of  jurisdiction  and  of  the 
power  of  Parliament  to  legislate  with  respect  to  foreigners. 

In  Russell  v.  Cambefort  in  the  Court  of  Appeal2  Lord 
Justice  Cotton  with  the  concurrence  of  Fry,  L.J.  and  Lopez, 
J.,  said  : 

"  Although  an  act  of  Parliament  can  give  jurisdiction  to  the  court 
against  British  subjects;  as  to  foreigners,  Parliament  has  not  and  does  not 
assume  to  have  jurisdiction  against  those  who  are  residing  abroad  and  have 
not  submitted  to  the  jurisdiction  of  the  English  Courts.  Therefore,  in  con- 
struing the  rule,  we  must  have  regard  to  what  Parliament  has  power  to  do, 
and,  in  my  opinion,  we  should  be  wrong  in  construing  it  as  giving  jurisdic- 
tion against  those  who  are  in  no  way  subject." 

This  was  followed  in  Western  National  Bank  of  New 
York  v.  Perez.3 

In  this  case  the  firm  had  no  place  of  business  in  England 
and  all  its  members  were  domiciled  and  resident  abroad, 
but  one  of  them  was  served  with  process  in  England  under 
rule  6  of  Order  IX.  Bowen,  L.J.,  and  Lindley,  J.,  held  that 
this  rule  did  not  apply,  but  that  service  of  notice  might 
have  been  made  under  Order  XI  in  a  suit  against  the  indi- 
vidual partners  by  name,  but  Lord  Esher  was  of  opinion 
that  service  on  the  partners  in  England  was  good  as  against 
the  firm.  So  also  in  Dobson  v.  Festi,  Rasini  &  Co.4  it  was 
held  that  Order  IX,  rule  6,  did  not  apply  to  foreign  part- 

1  (1876)  5  Ch.  Div.  1.        2  (1889)  23  Q.  B.  Div.  526. 
3  [1891]  1  Q.  B.  304.         4[i89i]2Q.  B.  92. 
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nerships  or  enable  a  plaintiff  by  serving  one  partner  abroad 
to  enter  judgment  against  the  firm. 

A  change  in  the  rules  was  made  in  1891,  and  Order 
XLVIII  A,  with  eleven  rules,  was  adopted  in  the  place  of 
Order  IX,  rule  6,  and  other  orders  relating  to  the  suits 
against  firms.  The  new  order  referred  to  firms  carrying 
on  business  within  the  jurisdiction  and  service  at  the  place 
of  business  is  to  be  deemed  good  service  on  members  of  the 
firm,  whether  any  of  the  members  are  out  of  the  jurisdic- 
tion or  not.  It  does  expressly  include  foreigners  resident 
abroad,  and  there  was  a  question  whether,  in  view  of  the 
decision  in  Russell  v.  Cambefort,  it  was  to  be  construed  as 
applicable  to  others  than  British  subjects. 

The  earlier  cases  on  this  question  are  discussed  by  Mr. 
Piggott  in  his  book  on  "  Service  Out  of  the  Jurisdiction  " 
written  in  1892.     He  says: 

"  There  are  strong  hints  conveyed  in  some  of  them  that  the  whole 
process  of  service  out  of  the  jurisdiction,  in  its  accepted  interpretation  as 
applicable  to  foreigners,  is  wrong.  But  there  are  many  opinions  of  other 
Judges  in  the  contrary  sense,  and  the  decisions  of  the  courts  make  it  clear 
beyond  question  that  there  is  an  intention  to  include  foreigners  within  its 
operation.  But  this  leads  to  two  constitutional  questions  of  great  gravity. 
Is  this  inclusion  of  foreigners  in  excess  of  what  has  been  called  the  well- 
known  limitation  to  the  power  of  Parliament?  And  if  it  is,  are  the  courts 
bound  to  enforce  the  provisions  of  such  an  enactment?"1 

In  1894  the  new  rule  came  before  Lord  Esher  and  the 
other  judges  in  the  Queens  Bench  Division.2  He  held  that 
reading  the  new  with  the  old,  it  is  now  immaterial  whether 
the  writ  is  against  an  English  firm  or  against  a  foreign  or 
colonial  firm,  and  the  only  question  is  whether  the  firm 
carries  on  business  within  the  jurisdiction.  If  it  does, 
whether  it  is  an  English  or  a  foreign  firm,  a  writ  may  be 

1  Piggott,  Service  Out  of  the  Jurisdiction.  The  cases  referred  to  on 
this  subject  are  the  following  :  Russell  v.  Cambefort  (1889)  23  Q.  B.  Div. 
526;  Credits  Gerundeuse  v.  Van  Weede  (1884)  12  Q.  B.  D.  171;  re  Anglo 
African  Co.  (1886)  32  Ch.  D.  348;  Exp.  Blain  re  Sawers  (1879)  12  Ch.  D., 
522;  Cookney  v.  Anderson  (1863)  1  De  G.  J.  &  S.  365  ;  Western  Nat. 
Bank  of  the  City  of  New  York  v.  Perez  [1891]  1  Q.  B.  304;  Dobson  v. 
Festi  [1891]  2  Q.  B.  92  ;  Indigo  Co.  v.  Ogilvy  [1891]  2  Ch.  31  ;  Lysagt  v. 
Clark  [1891]  1  Q.  B.  552;  Heinemann  v.  Hale  [1891]  2  Q.  B.  83;  Grant  v. 
Anderson  [1892J  1  Q.  B.  108;  Appleton  v.  Donovan  (1891)  7  T.  L.  R. 
554- 

2  Worchester  City  and  County  Banking  Co.  -v.  Fairbank,  Paulding  & 
Co.  [1894]  1  Q.  B.  784. 


452  COLUMBIA  LAW  REVIEW. 

issued  against  the  partners  in  the  firm  name.  The  defend- 
ants were  in  a  British  colony,  but  Lord  Esher  said  that  for 
the  purpose  of  this  decision  nothing  turned  on  whether  the 
defendants  owed  allegiance  to  the  Queen.  There  was  no 
discussion  of  the  principles  of  territorial  jurisdiction,  but 
Davey,  L.  J.,  said:  "  These  provisions  appear  to  me  to  form 
a  clear  and  reasonable  code  of  rules  with  regard  to  suing 
and  enforcing  judgment  against  a  partnership  which  is 
carrying  on  business  under  the  protection  of  our  law."' 

Shortly  before  this  a  case  was  decided  by  the  Privy 
Council,1  in  which  the  court's  approval  was  given  to  the 
statutes  by  which  the  courts  of  New  Zealand  are  allowed 
to  proceed  without  service  of  notice  of  the  writ  when  the 
defendant  is  absent  in  an  action  upon  contract  to  be  per- 
formed within  the  colony.  The  court  said  it  was  proper 
that  the  courts  should,  in  any  case  of  contracts  made  or  to 
be  performed  in  New  Zealand,  have  the  power  of  judging 
whether  they  will  or  not  proceed  in  the  absence  of  the  de- 
fendant. In  answer  to  the  argument  that  a  judgment  so 
obtained  could  not  be  enforced  beyond  the  limits  of  New 
Zealand,  Lord  Hobhouse  said  that  it  was  not  relevant,  and 
that  the  test  of  the  validity  of  the  statutes  was  whether 
they  tended  to  promote  the  peace,  order  and  good  govern- 
ment of  New  Zealand. 

The  English  courts  recognize  that  they  cannot  pro 
nounce  a  valid  judgment  when  they  have  not  jurisdiction, 
but  under  the  orders  of  court  permitting  service  to  be 
made  on  a  foreigner  abroad  in  cases  relating  to  contracts 
made  in  England  or  to  be  performed  in  England,  they  do 
not  admit  that  the  service  of  process  within  their  own  terri- 
tory is  essential  to  jurisdiction,  nor  that  the  service  of  a 
foreigner  abroad  in  a  suit  on  an  English  contract  is  not  due 
process  of  law.  In  ex  parte  Blain  in  re  Sawers,  in  the 
Court  of  Appeals,  James,  L.  J.,  said  :2 

"  If  you  make  a  contract  in  England  under  a  particular  act  of  Parlia- 
ment, a  particular  procedure  may  be  taken  by  which  we  may  effectually  try 
the  question  of  that  contract  or  that  breach  and  give  an  execution  against 
any  property  of  yours  in  the  country,  but  that  is  because  the  property  is 
within  the  protection  and  subject  to  the  power  of  the  English  law.  To 
what  extent  the  decision  of  such  a  question  would  be  recognized  abroad 
remains  to  be  considered  and  must  be  determined  by  the  tribunal  abroad." 

1  Ashbury  v.  Ellis  [1893]  A.  C.  339.         2  (1879)  12  Ch.  Div.  522. 
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With  respect  to  the  international  validity  of  judgment, 
Earl  Selborne,  in  his  opinion  quoted  in  the  early  part  of 
this  article,1  recognizes  the  rule  prevailing  in  the  United 
States,  that  a  judgment  in  an  action  in  personam  will  not  be 
recognized  in  a  foreign  nation  if  the  defendant  (not  being  a 
subject)  was  not  served  with  process  within  the  territory, 
and  he  says  that  no  exception  is  made  in  favor  of  the 
country  in  which  the  contract  was  made  or  to  be  performed, 
but  that  in  these  cases  as  well  as  all  others  the  courts  of  the 
country  in  which  the  defendant  resides  have  the  power,  and 
they  ought  to  be  resorted  to  to  do  justice.  He  does  say 
however,  that  judgments  against  non-residents  in  actions  in 
personam  will  be  recognized  in  the  country  of  the  forum  by 
which  they  are  pronounced  if  they  are  authorized  by  local 
statutes. 

It  is  precisely  on  this  point,  as  we  have  said,  that  the  re- 
cent decisions  in  the  United  States  are  at  variance  with  the 
decisions  of  the  courts  of  England.  The  decision  in  Pen- 
noyer  v.  Neff 2  was  that  the  judgment  in  Oregon  obtained  in 
accordance  with  the  laws  of  Oregon  was  invalid  in  Oregon 
when  tested  in  a  court  of  the  United  States.  There  was  in 
that  case  no  suggestion  of  jurisdiction  based  on  nationality 
or  citizenship  or  of  a  contract  made  or  to  be  performed 
there.  The  action  of  the  court  was  sought  to  be  justified 
on  the  ground  that  there  was  property  within  the  state  on 
which  execution  might  be  levied  and  this  was  condemned 
by  the  Supreme  Court  and  the  property  levied  on  was  de- 
clared to  have  been  taken  without  due  process  of  law  and 
in  violation  of  the  Fourteenth  Amendment.  This  decision 
involving  a  provision  of  the  Constitution  regulating  the 
judicial  action  in  the  several  States  is  binding  upon  the 
State  Courts  and  the  ruling  has  therefore  been  followed  in 
the  Courts  of  the  State  and  State  Courts  have  held  that 
judgment  so  rendered  in  pursuance  of  the  statutes  regulat- 
ing their  own  procedure  were  void  as  against  non-residents 
and  subject  to  be  reversed  on  error.3 

But  it  is  to  be  observed  that  it  is  only  when  property  is 
taken  that  the  Fourteenth  Amendment  applies.     In  York  v. 

1  Sirdar  Gurdyal  Singh  v.  Rajah  of  Faridkote  [1894]  A.  C.  670. 

2  (1887)  95  U.S.  714. 

3  Needham  v.  Thayer  (1888)  147  Mass.  536  ;  Wilson  v.  Palace  Car 
Co.  (1903)  65  N.  J.  Eq.  730;  Eliot  v.  McCormick  (1887)  144  Mass.  10. 
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Texas1  the  Supreme  Court  declined  to  reverse  a  judgment 
conceded  to  be  void  against  a  non  resident,  saying  that  the 
protection  of  the  Fourteenth  Amendment  could  only  be  in- 
voked   when  an  attempt    should  be  made  to  deprive   the 
party  of  his  property.     The  State  Courts  may  properly  say, 
as  was  said  in   Needham  v.  Thayer,  that  they  will  not  sus- 
tain a  judgment  which  it  is  unlawful  to  execute;  but  it  by 
no  means  follows  that  the  State  court  must  declare  that  all 
provisions  of  their  statutes  for  service  out  of  the  jurisdic- 
tion are  of  no  effect  in  actions  in  personam.     They  may  re- 
fuse to  set  aside  an  order  of  publication  in  such  cases,  as 
was  done  in   New  Jersey  in  Kirkpatrick  v.   Post,2  and  in 
view  of  the  English  decisions  we  have  referred  to,  they  may 
well  consider  whether,  as  a  matter  of  principle,  there  is  not 
something  else  than  service  within  the  territory  which  may 
properly  be  made  by  legislative  sanction  the  basis  of  juris- 
diction   in    certain    cases,    and    whether    it   is   contrary  to 
natural  justice  to  provide,  as  the  English   Rules  of  Court 
provide,  that  one  who  makes  a  contract  within  the  State 
should  be  subject  to  suit  on  that  contract  within  the  State 
on  actual  notice  given  to   him  in  a  neighbouring  State.     It 
is   especially    important    in    this   country,    where  business 
and  social  relations  are   not  divided   by   State    lines,  that 
the   limits    of  jurisdiction    should    not   be   defined    more 
sharply  than  justice  and  sound  principle  require,  and  there 
is  great  danger  of  miscarriage  of  justice  if  no  State  can 
acquire  jurisdiction  in  cases  where  the   necessary  parties 
defendant  reside  in  different  States.     It  may  be  well  in  cer- 
tain classes  of  cases  to  take  jurisdiction,  when  authorized 
by  statute,  so  far  as  to  attempt  to  bring  all  parties  before  the 
court  and  leave  it  to  be  determined  on  the  decree  whether 
the  jurisdiction  is  rightfully^  acquired;  and  even  after  decree, 
the  constitutional  rights  of  non-residents  may  be  asserted 
when  an  attempt  is  made  to  take  property  under  execu- 
tion.    Property  may  not  be  taken  without  due  process  of 
law,  and  the  Supreme  Court  has  decided  that  a  judgment 
against  a  non-resident  not  served  with  process  without  any 
basis  of  jurisdiction  beyond  a  statute  providing  for  publi- 
cation or  notice  abroad  is  not  due  process  of  law  ;  but  this 
decision  does  not  preclude  the  State  courts  from  entering 
1  (1890)  137  U.  S.  15.        '(1895)  53N.J.Eq.  591. 
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judgment  so  long  as  no  property  is  taken  in  execution  and 
until  it  comes  to  the  question  of  taking  property,  the  State 
courts  are  technically,  at  least,  at  liberty  to  determine  for 
themselves  whether  the  statutes  of  their  own  States  defining 
the  cases  in  which  notice  of  process  may  be  served  abroad 
do  not  in  fact  constitute  due  process  of  law.  If,  for  ex- 
ample, the  State  statutes  are  like  those  adopted  in  England 
in  the  Common  Law  Procedure  Act  of  1852  and  provide 
for  service  outside  of  the  State  "in  causes  of  action  which 
arose  within  the  jurisdiction  and  in  respect  to  a  breach  of  a 
contract  made  within  the  jurisdiction,''  must  it  be  said,  be- 
fore any  attempt  to  take  property  is  made,  that  a  service  of 
reasonable  notice  in  a  neighboring  State  is  contrary  to  nat- 
ural justice  and  is  not  due  process  of  law  ?  The  jurisdiction- 
of  the  forum  of  the  obligation  is  recognized  in  systems  based 
on  the  Roman  law  and  is  recognized  in  England  in  the  stat- 
utes providing  for  notice  to  non-residents.  If,  in  the  nature 
or  the  subject  matter  of  the  contract,  there  is  a  local  basis 
of  jurisdiction,  there  is  at  least  respectable  authority  in  the 
English  and  Continental  courts  for  sustaining  the  validity 
of  statutes  based  on  such  a  theory  of  jurisdiction  even 
though  they  may  provide  for  services  of  notice  on  non- 
residents abroad.  These  considerations  may  be  applicable 
in  dealing  with  the  liabilities  of  stockholders  and  directors 
of  corporations  and  of  other  cases  of  like  character  in  which 
it  may  fairly  be  assumed  that  the  non-resident  by  entering 
into  the  contract  or  association  or  relation  within  the  juris- 
diction submitted  himself  to  the  laws  governing  the  trans- 
action and  to  the  judgment  of  the  courts  of  the  State  or 
country. 

Edward  Q.  Keasbey. 


ESTOPPEL  BY  ASSISTED  REPRESENTATION. 

An  agent  having  authority  from  a  company  to  issue 
warehouse  receipts  for  goods  received,  fraudulently  issues 
one  to  a  confederate  without  having  received  the  goods 
mentioned  in  it;  the  confederate  passes  the  receipt  to  a 
purchaser  in  due  course;  it  is  agreed  that  the  purchaser  is 
entitled  to  hold  the  company  to  its  receipt;  and  the  ques- 
tion is,  Upon  what  ground  does  he  base  his  right? 

Mr.  Thaddeus  D.  Kenneson  supports1  the  view  of  the 
Supreme  Court  of  Georgia  in  The  Planters'  Rice-Mill  Co. 
v.  The  Merchants'  National  Bank,2  as  follows: 

"  An  agent  to  tell  the  truth  may  bind  his  principal  by  telling  a  lie.  A 
wrongful  exercise  of  delegated  authority  is  not  the  assumption  of  authority, 
but  the  abuse  of  it.  Thus,  an  agent  empowered  to  issue  and  acknowledge 
receipts  of  a  given  kind,  based  on  real  transactions,  does  not,  by  wrong- 
fully issuing  and  acknowledging  receipts  of  a  like  kind,  based  on  fictitious 
or  simulated  transactions,  pass  beyond  the  scope  of  his  authority,  but  acts 
fraudulently  within  it.  To  hold  otherwise  would  be  to  rule  that  an  agent 
cannot  commit  a  fraud  and  affect  his  principal  by  it.  Here  he  had  a 
rightful  authority  to  do  a  certain  class  of  acts.  He  did  a  number  of  those 
acts  by  the  wrongful  exercise  of  that  authority.  His  principal  must  be 
responsible  both  for  the  authority  conferred  and  for  its  faithful  exercise,  in 
so  far  as  there  is  a  right  to  rely  upon  the  fidelity  of  its  exercise." 

And  Mr.  Kenneson  condemns  the  view  of  the  New  York 
cases  which  put  forward  the  principle  that 

'■  where  the  principal  has  clothed  his  agent  with  power  to  do  an  act  upon 
the  existence  of  some  extrinsic  fact,  necessarily  and  peculiarly  within  the 
knowledge  of  the  agent,  and  of  the  existence  of  which  the  act  of  executing 
the  power  is  itself  a  representation,  a  third  person  dealing  with  such  agent 
in  entire  good  faith,  pursuant  to  the  apparent  power,  may  rely  upon  the 
representation,  and  the  principal  is  estopped  from  denying  its  truth  to  his 
prejudice." 

With  proper  deference  to  the  Georgia  Court  I  beg  to 
suggest  that  either  the  agent  had  authority  to  issue  the 
receipt  or  that  he  had  not.  If  he  had — if  the  company  had 
really  given  him  authority  to  issue  receipts  without  deposit 
of  goods — then  of  course  the  company  is  bound,  and  cadit 
questio.  But  if  he  had  not  authority,  it  seems  to  me  to  be 
useless  to  say  that  he  had;  and  to  assert  that  in  doing 
something  outside  of  his  authority  he  was  acting  within  it. 

1  5  Col.  Law  Rev.  261.  2  (1887)  78  Ga.  574. 
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The  given  case  alleges  that  the  agent  had  no  authority 
to  issue  the  receipt  in  question;  and  yet  it  is  said  that  in 
issuing  it  he  did  not  "  pass  beyond  the  scope  of  his  authority 
but  acts  fraudulently  within  it."  Now  inasmuch  as  the 
scope  of  a  man's  authority  is  no  wider  than  his  authority;1 
and  inasmuch  as  acting  fraudulently  within  an  authority  is 
in  any  case  acting  within  it;  we  may  reduce  the  proposition 
to  this :  Although  the  agent  had  no  authority  to  issue  the 
receipt,  yet  in  doing  so  he  did  not  pass  beyond  his 
authority  but  acted  within  it.  Which  seems  to  me  equiva- 
lent to  saying  that  the  act  was  both  within  the  authority 
and  without  it. 

Contradiction  of  that  sort  has  frequently  passed  criticism 
with  the  help  of  the  phrase,  "class  of  acts."8  It  is  said 
(and  the  Georgia  Court  partially  adopts  the  language)  "he 
had  *  *  *  authority  to  do  a  class  of  acts ;  this  act  was 
within  the  class;  therefore  he  had  authority."  So  we  start 
with  "  he  had  no  authority  for  this  particular  act;"  and  then 
we  affirm  that  he  had  authority  to  do  "  a  class  of  acts"  of 
which  this  was  one.  That  is,  we  deny  and  affirm  authority 
in  the  same  sentence,  for  it  appears  to  me  to  be  very  clear 
that  no  class  can  include  a  case  that  is  outside  of  it.  The 
mistake  is  made  in  forming  the  class.  If  the  agent  had 
authority  to  issue  receipts  in  all  cases — goods  or  no  goods — 
then  the  case  in  hand  is  within  the  class.  But  if  the  agent 
had  no  authority  in  the  absence  of  goods,  then  clearly 
enough  the  case  is  not  within  the  class,  for  the  clear 
expressly  excludes  the  case. 

So  when  the  Georgia  Court  says  "  he  had  a  rightful 
authority  to  do  a  class  of  acts.  He  did  a  number  of  those 
acts  by  the  wrongful  exercise  of  that  authority,"  I  simply 
urge  that  in  issuing  the  receipt  in  question  the  agent  did 
not  do  "  one  of  those  acts  " — one  of  the  "  class  of  acts '' 
included  in  his  power.  On  the  contrary  and  admittedly, 
the  act  was  beyond  his  power. 

What  is  the  use  of  the  generalization  to  "  class  of  acts  "? 
If  it  is  indisputable  that  a  given  act  is  beyond  the  au- 
thority, how  by  any  mere  expansion  and  contraction  of  it — 
putting  it  into  a  class  and  taking  it  out  again— can  we 
bring  the  act  within  the  same  authority  ?     The  law  may  be 

1  Ewart  on  Estoppel,  501.         2  lb.  502. 
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troublesome,  but  if  we  agree  upon  the  facts  when  we  begin 
our  discussion  let  us  adhere  to  them  throughout. 

Arguing  against  estoppel,  Mr.  Kenneson  makes  two 
points  well  worthy  of  consideration  : 

l.  "It  is  not  easy,"  he  says,  "  to  see  how  a  principal  can  be  estopped 
by  a  representation  of  his  agent  which  is  concededly  false  and  unauthor- 
ized. That  a  principal  may  be  estopped  to  deny  the  truth  of  his  agent's 
representation  when  he  has  himself  stated  that  such  representation  is  true 
and  some  person  in  reliance  upon  such  statement  of  the  principal  has 
acted  upon  the  representation  of  the  agent  and  suffered  damage,  is  a 
doctrine  that  is  intelligible.  But  when  the  agent  makes  a  representation 
and  the  principal  has  done  nothing  to  induce  one  to  believe  it  to  be  true 
and  to  rely  upon  it,  the  principal  cannot  be  estopped  thereby." 

With  this  I  cordially  agree.  But  with  deference  1  beg 
to  suggest  (i)  that  the  case  in  hand  is  not  one  in  which  it 
can  be  said  that  "the  principal  has  done  nothing  to 
induce''  the  purchaser  of  the  receipt  to  believe  in  the  ex- 
istence of  real  authority  ;  and  (2)  that  the  case  belongs  to  a 
most  extensive  class  of  cases  for  which  I  have  ventured  to 
enunciate  the  principle  of  "  estoppel  by  assisted  misrepre- 
sentation." 

I  have  not  space  here  fully  to  defend  the  principle,  but 
I  have  some  confidence  that  it  will  be  assented  to  by  those 
who  will  be  kind  enough  to  peruse  what  I  have  elsewhere 
said  about  it.2     Shortly  stated  it  is  this: — 

"  One  man  may  be  estopped  by  a  misrepresentation  made  by  another, 
when  the  former,  in  breach  of  some  duty  to  the  deceived  person,  has 
supplied  the  defrauder  with  that  which  was  necessary  to  make  the  repre- 
sentation credible.  If  the  fraud  was  accomplished  without  assistance, 
there  can,  of  course,  be  no  estoppel  (of  any  one  but  the  defrauder).  If, 
although  there  was  assistance,  yet  the  assistance  was  an  immaterial  factor 
in  the  accomplishment  of  the  fraud,  there  ought  likewise,  to  be  no  estop- 
pel— the  assistance  did  not  furnish  the  occasion  or  the  opportunity  for  the 
fraud.  But  if  the  assistance  was  in  some  way  essential  to  the  success  of 
the  fraud — furnished  the  occasion  or  opportunity  for  it ;  made  credible  a 
representation  which  without  it  could  not  have  been  successfully  made — 
then,  if  there  has  been  a  breach  of  some  duty  in  rendering  that  assistance, 
estoppel  will  ensue." 

Applying  this  principle  to  cases  of  alleged  agency,  I 
have  said  :3 

"Assisted  misrepresentation  will  also  estop.  If  the  ostensible  agent 
is  the  one  who  makes  the  representation  of  authority,  and  the  sup- 
posed principal  has  merely  assisted  that  representation — done  that  which 

1  Ewart  on  Estoppel,  Cap.  4. 

2  lb.  pp..  20,  11.     See  cases  referred  to  in  the  note  on  p.  21. 

3  Ewart  on  Estoppel,  473,  4. 
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has  made  it  credible — he  will  be  as  much  estopped  as  if  he  had  himself 
made  the  representation.  For  example,  if  I  should  employ  a  broker  to 
sell  some  shares,  he  would  appear  to  have  all  the  authority  usually  pos- 
sessed by  a  broker.  Now  suppose  that  I  had  in  fact  limited  that  au- 
thority, and  the  broker  nevertheless  acted  as  though  it  was  unlimited,  I 
would  be  estopped  from  denying  his  possession  of  customary  power ; 
because  I  had  by  my  employment  of  that  particular  sort  of  a  person, 
given  the  appearance  of  usual  authority." 

For  the  existence  of  duty  in  such  cases  I  must  content 
myself  with  a  reference  to  chapter  5  of  my  book. 

2.  Mr.  Kenneson's  second  point  raises  a  point  with 
which  I  have  also  to  some  extent1  already  dealt.  It  is 
this: 

Suppose  that  the  purchaser  sues  the  company,  not  for 
the  goods  mentioned  in  the  receipt,  but  for  damages  in 
deceit;  how  in  that  case  can  estoppel  help  him?  If  he 
sued  for  the  goods,  the  company  would  plead  that  it  never 
had  them ;  and  the  plaintiff  would  reply  that  because  of 
the  receipt — because  of  the  company's  former  assertion 
that  it  had  the  goods— it  is  now  estopped  to  say  otherwise. 
In  this  case  the  plaintiff  declares  that  the  receipt  is  true, 
and  he  holds  the  company  to  its  truth  by  estoppel.  That 
course  is  familiar  enough. 

But  observe  the  contrast  when  the  action  is  in  deceit. 
Here  the  plaintiff  does  not  say  that  the  receipt  is  true,  but 
that  it  is  false — everybody  is  agreed  upon  all  the  facts;  and 
there  is  therefore  no  place  for  estoppel,  which  would  only 
help  toward  settlement  of  the  facts).  If  then  the  principal 
is  liable  in  deceit,  it  cannot  be  so  because  of  estoppel.  This 
I  understand  to  be  Mr.  Kenneson's  point,  which  I  trust  I 
have  not  prejudiced  by  a  fuller  statement  of  it. 

The  fallacy  lies  in  looking  for  estoppel  in  the  wrong 
place.  Try  this  other  view  of  the  situation  and  the  diffi- 
culty vanishes.  The  agent  in  giving  the  receipt  appeared 
to  be  acting  within  his  real  authority  ;  the  Company  there- 
fore is  bound  by  his  act ;  his  act  was  such  that  if  done  by 
the  Company  an  action  in  deceit  would  have  lain  against 
the  Company ;  therefore  for  his  act  such  an  action  may  be 
brought  against  the  Company. 

In  other  words,  it  is  a  mistake  to  fix  attention  merely 
upon    the   representation    of   the  agent  (that  the  Company 

1  Ewart  on  Estoppel,  Cap.  19. 
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had  the  goods)  and  say  that  the  estoppel  of  the  Company 
is  merely  against  a  denial  of  its  truth.  That  is  clear  enough. 
But  it  is  true  only  because  of  the  preceding  estoppel, 
namely,  that  the  Company  is  estopped  to  deny  that  the 
agent  had  authority  to  sign  the  receipt. 

There  are  two  estoppels:  Suppose  that  the  Company 
itself  issued  the  receipt,  it  would  be  estopped  to  deny  its 
truth  (that  the  goods  were  on  hand).  This  estoppel  exists 
without  intervention  of  agency.  Now  if  the  agent  issues 
the  receipt  there  is  the  same  estoppel  as  when  the  Com- 
pany issued  it ;  but  only  upon  the  condition  of  the  other 
estoppel:  that  the  principal  is  estopped  from  denying  the 
agency  itself.  This  main  or  first  estoppel  is  that  which 
usually  occurs,  and  is  that  which  is  referred  to  in  the  words 
"Agency  by  Estoppel'' — that  is,  agency  based  not  upon 
real,  but  upon  ostensible  authority. 

It  is  now  clear  why  the  Company  is  liable  in  deceit  by 
way  of  estoppel :  It  is  estopped  to  deny  the  authority  of 
the  agent  to  issue  the  receipt,  and  for  issue  of  it  by  the 
Company  itself  such  an  action  would  lie. 

Before  closing  I  should  like  to  call  attention  to  a  dis- 
tinction worked  out  in  my  book,1  but  not,  so  far  as  I  am 
aware,  observed  elsewhere.  It  relates  to  the  effect  of 
ostensible  authority,  and  may  be  stated  in  this  way  : — 

"  A.  If  an  agent  acts  within  what  appears  to  be  his  authority,  the 
principal  is  bound. 

B.  If  an  agent  appears  to  be  acting  within  his  authority,  the  principal 
bound." 

Observe  the  distinction.  The  A  class  covers  the  case 
of  the  broker  above  referred  to.  He  appears  to  have 
authority  to  do  all  acts  customarily  entrusted  to  a  broker; 
his  act,  although  really  unauthorized,  appears  to  be  within 
the  authority;  and  therefore  the  principal  is  bound. 

This  reasoning,  however,  has  no  application  to  the  re- 
ceipt case  which  we  have  been  discussing.  The  purchaser 
never  imagined  that  the  agent  had  authority  to  issue  a  re- 
ceipt in  the  absence  of  goods.  It  cannot  in  such  a  case  be 
said  that  the  act  was  within  the  apparent  authority — for  the 
apparent  authority  was  to  issue  receipts  only  against  goods. 
For  this  case  then  we  invoke  the  other  principle  (B)  and 

1  p.  501,  2. 
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we  say  that  the  agent  appeared  to  be  acting  within  his  real 
authority.  In  other  words,  in  the  A  case  the  question  is 
whether  the  act  is  really  within  the  ostensible  authority  ; 
and  in  the  B  case  whether  it  appears  to  be  within  the  real 
authority.  There  may  be  appearance  as  to  the  extent  of 
real  authority  (A) ;  and  appearance  as  to  the  act  being 
within  the  real  authority  (B)— appearance  in  relation  to  the 
authority  (A),  and  appearance  in  relation  to  the  act  (B). 

Within  this  B.  class  is  the  frequently  recurring  case  of 
a  partner  making  a  firm  note  for  his  private  purposes. 
The  other  partners  are  bound  by  estoppel.  But  not  be- 
cause the  defrauding  partner  acted  within  his  apparent 
authority  (A),  but  because  his  act  appeared  to  be  within 
his  real  authority  (B). 

John  S.  Ewart. 
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NOTES. 


The  Police  Power  and  the  Fourteenth  Amkndment  to  the 
Constitution. — In  the  recent  case  of  Lockner  v.  The  People  of  the 
State  of  New  York,  decided  April  17th,  1905,  The  Supreme  Court 
of  the  United  States  has  declared  unconstitutional  a  law  of  the  State 
of  New  York  making  unlawful  the  employment  of  persons  in  a  bakery 
for  more  than  an  average  of  ten  hours  daily,  or  for  more  than  sixty 
hours  in  any  one  week.  Four  Justices  of  the  Court  dissent  from  the 
opinion  of  the  majority.  The  law  is  declared  to  be  in  violation  of 
the  Fourteenth  Amendment  to  the  Constituiion  of  the  United  States. 
In  widening  the  interpretation  of  the  scope  of  the  term  "liberty," 
therein  contained,  to  include  the  liberty  to  labor,  and  in  defining  the 
Tight  to  contract  to  be  property  of  which  the  individual  cannot  be  de- 
prived without  due  process  of  law,  the  decision  is  perhaps  a  land- 
mark. 

The  Fourteenth  Amendment  to  the  Constitution  was  not  designed 
to  interfere  with  the  police  power  of  the  States.  Barbier  v.  Connolly 
(1884)  113  U.  S.  27.  Under  certain  conditions  both  the  liberty  and 
the  property  of  the  individual  may  be  subjected  to  an  exercise  of  that 
power.  What  the  police  power  of  the  State  is,  however,  the  Supreme 
Court  has  never  attempted  exactly  to  define.  The  term  itself  is  of 
ancient  origin,  and  in  the  Greek  State  designated  the  entire  internal 
affairs  of  government.  In  the  middle  ages  it  designated  the  affairs  of 
the  manor  as  the  powers  of  the  barons,  and  distinguished  them  from 
the  powers  of  the  monarch  in  the  entire  state.  The  assumption  later 
by  the  monarch  of  all  governmental  powers  restored  the  term  to  its 
original  conception.  1  Burgess,  Political  Science  and  Constitutional 
Law,  214.  This  conception,  making  the  police  power  identical  with 
the  entire  internal  affairs  of  a  State,  seems  at  first  to  have  been  ac- 
cepted by  the  Supreme  Court.     City  of  New  York  v.  Miln  (1837)  11 
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Peters  102.  But  the  later  case  of  Barbier  v.  Connolly,  supra,  excepts 
from  the  power  the  power  to  fix  and  administer  private  rights.  It 
leaves  the  police  power  therefore  but  a  branch  of  the  internal  govern- 
ment, and  essentially  administrative.  The  scope  of  the  power,  con- 
sidered objectively,  was  next  limited,  and  confined  to  the  enactment 
of  laws  designed  for  the  protection  of  the  public  safety,  moials,  health, 
and  welfare  ;  and  is  further  limited  to  conditions  reasonably  requiring 
its  exercise.  Crowley  v.  Chrislensen  (1890)  137  U.  S.  86.  The  nar- 
rowing of  the  scope  of  the  police  power  is  therefore  the  trend  of  its 
history.  Burgess,  supra,  p.  216.  But  the  public  "welfare"  still 
offers  a  broad  field  for  legislation  designed  for  its  protection;  and  the 
decision  in  the  principal  case  is  a  distinct  step  toward  confining  the 
operation  of  the  power  to  the  public  "safety,  health,  and  morals  "',  and 
restricting  its  operation  for  the  public  "welfare"  to  instances  already 
included  within  them. 

But  the  Supreme  Court  has  gone  even  further  in  abridging  the 
police  power  of  the  States.  It  has  been  the  settled  policy  of  that 
Court  heretofore  to  regard  the  legislature  as  in  the  first  instance  the 
judge  of  the  conditions  requiring  an  enactment,  and  to  declare  a  stat- 
ute unconstitutional  only  when  the  opinion  of  the  legislature  was 
plainly  and  palpably  unreasonable.  Mugler  v.  Kansas  (1887)  123 
U.  S.  623.  This  policy  has  been  so  repeatedly  reaffirmed  as  to  setm 
to  give  the  Court  a  self-imposed  jurisdiction.  Jacobson  v.  A/assachu-" 
sells  (1904)  197  U.  S.  11.  The  same  policy  has  been  pursued  by  the 
Court  in  considering  statutes  enacted  under  the  police  power  in  vio- 
lation of  the  interstate  commerce  clause.  Atlantic  and  Pacific  Tele- 
graph Co.  v.  Philadelphia  (1903)  1 90  U.  S.  160.  4  Columbia  Law 
Review,  371.  5  Columbia  Law  Review,  298.  In  the  light  of  pre- 
ceding opinions  of  the  Court  sustaining  statutes  of  so  nearly  a  similar 
nature,  Holden  v.  Hardy  (1897)  169  U.  S.  366,  and  holding  them  to 
be  within  the  police  power,  Mr.  Justice  Harlan,  in  his  dissent,  is 
undoubtedly  right  in  saying  that  the  present  statute  is  not  so  clearly 
unreasonable  in  its  nature  as  to  be  without  that  power. 

The  key-note  of  the  spirit  prompting  much  of  such  legislation  is 
struck  by  Mr.  Justice  Holmes  in  his  dissent,  and  alluded  to  by  Mr. 
Justice  Peckham  in  the  majority  opinion.  It  is  the  economic  theory 
of  paternalism.  While  the  Fourteenth  Amendment  to  the  Constitu- 
tion did  not  nationalize  civil  liberty,  Slaughter  House  Cases  (1872) 
16  Wal.  36,  it  conferred  upon  the  individual  those  rights  against  the 
States  which  he  already  had  against  the  national  government.  Bur- 
gess, supra,  227.  It  but  embodies  a  principle  of  our  organic  law,  a 
basic  principle  of  democracy,  that  the  civic  liberty  of  the  individual 
must  be  secure  from  the  tyranny  of  government.  Of  this  principle 
the  police  power  is  the  counterpart ;  it  secures  the  public  against  the 
selfishness  of  the  individual.  But  only  in  so  far  as  the  public  needs 
to  be  secured  should  the  police  power  prevail.  Hence  the  rule  that 
in  every  instance  the  conditions  must  reasonably  require  an  exercise 
of  the  power.  In  a  particular  instance  the  conditions  justify  the  ex- 
ercise of  the  power  by  the  legislature.  And  as  on  the  question  whether 
or  not  the  use  of  the  power  is  justified  depends  the  constitutionality 
of  such  use,  it  would  seem  that  the  Supreme  Court  were  right  in  say- 
ing that  this  question  must  in  every  instance  remain  a  judicial  one. 
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Exemplary  Damages  for  Unauthorized  Surgical  Operation 
Performed  in  Good  Faith. — Under  the  common  law,  juries  were 
originally  the  sole  judges  in  awarding  damages.  By  the  end  of  the 
eighteenth  century,  they  were  limited  in  actions  on  contract  and  for 
injuries  to  propeity,  to  giving  actual  compensation.  But  where  dam- 
ages were  complicated  by  personal  suffering  or  outraged  feelings,  they 
could  be  adequately  estimated  only  by  the  jury;  the  courts  refused  to 
review  the  verdict  on  the  ground  of  excessive  award  and  approved 
the  jury's  liberal  finding  as  given  for  example's  sake.  Sedgwick  on 
Damages,  §§  349,350,  and  cases  cited.  The  doctrine  is  now  gen- 
erally accepted  that,  in  tort  actions,  exemplary  damages  may  be  given 
where  the  injury  has  been  inflicted  with  malice,  oppression,  wanton- 
ness, fraud,  gross  negligence,  or  reckless  disregard  of  another's  rights. 
Tillotson  \.  Cheetham  (N.  Y.  1808)  3  Johns.  56;  Day  v.  Woodworth 
(1851)  13  How.  363.  The  object  ot  such  damages  is  to  punish  the 
defendant  and  to  deter  others  from  like  conduct.  Cutler  v.  Smith 
(1870)  57  111.  252.  And  the  amount  properly  depends  upon  the  de- 
gree of  the  defendant's  moral  turpitude  or  atrocity.  Milwaukee  R.  R. 
v.  Arms  (1875)  91  U.  S.  489. 

Malice,  in  its  legal  sense,  is  found  in  the  commission  of  "  a 
wrongful  act  done  intentionally  without  legal  justification  or  excuse." 
Bromage  v.  Prosser  (1825)  4  B.  &  C.  247;  Wig  gin  v.  Coffin  (1836)  3 
Story  1.  This,  though  sufficient  for  the  purposes  of  the  criminal 
law  to  support  an  indictment  for  murder,  1  Hale  P.  C.  455;  Common- 
iveallh  v.  York  (Mass.  1845)  9  Mete.  93,  104-7;  or  libel,  Common- 
wealth v.  Snclling  (Mass.  1834)  15  Pick.  337;  or  an  action  for 
malicious  prosecution.  Wills  v.  Noxes  (Mass.  1832)  12  Pick.  324,  is 
clearly  distinguished  from  malice  in  fact.  In  the  case  of  injuries  to 
property,  exemplary  damages  would  seem  to  rest  on  malice  in  fact  or 
upon  what  is  deemed  its  equivalent,  a  wanton  disregard  of  the  rights 
of  others.  Willis  v.  Miller  (1886)  29  Fed.  238.  Mere  intention  to 
do  an  unlawful  act  with  knowledge  of  iis  unlawfulness,  is  not  a  suf- 
ficient ground.  Wilkinson  v.  Searcy  (1884)  76  Ala.  176;  Connor  v. 
Sewi'/l  (1896)  90  Tex.  275.  So  too  in  actions  for  libel,  exemplary 
damages  are  allowed  for  actual  malice,  Bennett  v.  Smith  (1880)  23 
Hun  50,  or  for  a  reckless  disregard  of  the  rights  of  others.  Times 
Pub.  Co.  v.  Carlisle  (1899)  94   Fed.  762. 

The  question  as  to  whether  a  different  rule  applies  for  injuries  to 
the  person  was  presented  in  a  recent  Illinois  case.  A  patient  put 
herself  under  the  care  of  a  surgeon,  who,  knowing  she  would  not 
consent  to  a  serious  operation,  gave  her  anaesthetics  and  then  per- 
formed the  operation  in  the  hope  that  it  would  bring  relief.  The 
court  allowed  exemplary  damages  on  the  ground  that  the  defendant's 
act  was  wilful,  malicious,  wanton,  and  reckless.  Pratt  v.  Davis  (111. 
x9°5)  37  Chic.  Legal  News  213.  There  was  clearly  no  actual  malice 
present.  Justification  may  perhaps  be  found  for  this  remarkable  deci- 
sion on  the  ground  that  the  law  regards  the  right  to  personal  freedom 
and  integrity  as  sacred.  3  Bl.  Com.  120.  An  intentional  violation  of 
this  right  without  excuse  may  easily  be  deemed  a  reckless  and  wanton 
disregard  of  another's  rights.  The  principal  case  is  important  as  being 
apparently  the  first  decision  on  a  trespass  not  excusable,  assaying 
human  life,  Pollock  on  Torts,  146,  committed  with  good  motive 
and  with  professional  judgment,  but  intentionally  against  consent. 
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Federal  Cognizance  of  the  Acts  of  Lynchers. — The  extent  of 
federal  jurisdiction  under  the  Thirteenth  and  Fourteenth  Amendments 
has  been  presented  recently  in  a  new  form  by  a  case  in  the  circuit 
court  for  the  northern  district  of  Alabama.  Ex  parte  Riggins  ( 1904) 
134  Fed.  404.  The  petitioner  was  one  of  a  party  that  lynched  a 
negro  charged  with  murder.  He  was  indicted  under  U.  S.  Rev.  St. 
§  5508,  relating  to  the  deprivation  of  rights  secured  by  the  federal 
constitution  and  laws.  The  court  held  that  by  the  act  of  lynching 
the  deceased  was  deprived  of  rights  under  both  the  Thirteenth  and 
Fourteenth  Amendments. 

In  considering  the  extent  of  the  prohibition  of  the  Thirteenth 
Amendment,  the  Supreme  Court  in  the  Civil  Rights  Cases  (1883)  109 
U.  S.  3,  22,  23,  speaks  of  lack  of  standing  in  a  court  of  justice  as 
an  incident  of  slavery,  and  of  the  infliction  of  severer  punishments 
on  slaves  than  on  free  persons,  but  declares  that  it  would  not  be 
within  the  prohibition  of  the  amendment  if  the  state  should  allow 
persons  who  have  committed  certain  crimes  to  be  seized  and  hung  by 
the  posse  comitatus  without  regular  trial.  It  seems  difficult  to  believe 
that  a  prohibition  against  slavery  is  a  prohibition  against  lynching. 
Moreover,  while  the  amendment  had  as  its  primary  object  the  eman- 
cipation of  the  colored  race,  it  applies  to  all  races,  even  the  white 
race.  Slaughter  House  Cases  (1872)  16  Wall.  36,  72;  In  re  Sah 
Quah  (18S6)  31  Fed.  327,  and  see  the  Peonage  Cases  (1903)  123  Fed. 
671.  If  it  would  be  violative  of  the  amendment  to  lynch  a  negro  at 
the  south,  it  would  be  equally  violative  to  lynch  a  white  man  at  the 
north.  It  is  inconceivable  that  the  federal  courts  would  declare  the 
lyncher  of  a  white  man  at  the  north  to  be  instituting  slavery. 

The  court  in  determining  that  rights  under  the  Fourteenth  Amend- 
ment were  violated,  declared  that  that  amendment  put  a  duty  on  the 
state  to  afford  due  process,  and  that  the  petitioner  by  preventing  the 
state  from  so  doing,  interfered  with  the  deceased's  rights.  The  Supreme 
Court  in  the  Civil  Rights  Cases,  supra,  having  under  consideration 
the  clause  in  the  amendment  relating  to  the  equal  protection  of  the 
laws,  held  that  protection  was  given  thereby  only  against  state  action, 
not  against  individual  oppression.  It  is  not  apparent  why  a  different 
interpretation  should  be  put  upon  the  provision  for  due  process.  In 
United  States  v.  Cruikshank  (1875)  92  U.  S.  542,  the  court  seems  to 
have  decided  the  precise  point  though  in  a  somewhat  sum- 
mary manner,  holding  that  an  indictment  founded  on  §  5508 
charging  the  defendants  with  depriving  citizens  of  life  and 
liberty  without  due  process,  was  nothing  else  than  an  allega- 
tion of  a  conspiracy  to  falsely  imprison  or  murder^  and  stated  no 
offence  cognizable  by  a  federal  court.  The  provisions  in  the  con- 
stitution for  due  process  of  law  were  taken  from  the  English  law  and 
in  this  country  as  there,  were  intended  as  safeguards  against  the 
arbitrary  exercise  of  the  powers  of  government.  Dent  v.  West  Vir- 
ginia (1889)  129  U.  S.  114;  Caldwell  v.  Texas  (1891)  137  U.  S.  692. 
Not  only  the  origin  of  the  provision  for  due  process  but  its  form  indi- 
cates its  nature.  It  is  not  a  command  to  the  states  to  give  due  process 
but  a  command  not  to  take  life,  liberty,  or  property  unless  due  process 
is  given  ;  not  a  command  to  act  but  to  refrain  from  acting.  It  would 
seem  that  the  right  of  the  deceased  under  the  amendment  was  not 
violated  when  the  state  not  only  did  not  do  the  act,  but  resisted  it  and 
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was  overpowered.  The  extension  of  the  Fourteenth  Amendment  to 
cover  the  facts  here  presented,  is  open  to  the  same  objection  as  in  the 
case  of  the  Thirteenth  Amendment.  Like  the  Thirteenth,  the  Fourteenth 
is  not  restricted  to  discriminations  against  the  negro  race.  It  protects 
all  persons  without  regard  to  race,  and  has  even  been  held  to  extend  to 
corporations.  Pembina  Mining  Co.  v.  Pennsylvania  ( 1 888)  1 2  5  U.  S.  181; 
County  of  Santa  Clarav.  Southern  Pacific  R.  Co.  (1883)  18  Fed.  385;  In 
re  Tiburcio  Parrott  (1880)  1  Fed.  481.  Any  interference  by  one  with 
the  life,  liberty,  or  property  of  another  because  of  the  commission  by 
that  other  of  a  criminal  offence  would,  equally  with  the  acts  done  in 
the  principal  case,  be  a  matter  of  federal  cognizance.  It  is  difficult  to 
believe  that  any  such  radical  extension  of  lederal  jurisdiction  can  or 
will  be  upheld. 


Criminal  Trial  by  a  De  Facto  Jury. — As  the  organization  of  the 
the  common  law  jury  was  simple,  the  main  grounds  for  objecting  to 
the  array  were  partiality  and  interest.  Duncombe,  Trial  per  Pais  (7th 
ed.)  p.  1 1 1.  These  being  serious  objections,  the  courts  wtre  inclined 
to  regard  all  objections  as  equally  serious.  Wharton,  Crim.  PI.  &  Pr. 
(8th  ed.)  §886;  O'Conncll  v.  The  Queen  (1844)  1 1  CI.  &  F.  1 55.  But 
the  summoning  and  impanelling  of  the  present  day  jury  is  a  com- 
plex matter  and  the  courts  refuse  to  entertain  objections  based  on 
irregularities  in  its  organization  unless  they  tend  to  prejudice  the 
rights  of  the  parties.  State  v.  Neagle  (1876)  65  Me.  468.  The 
statutory  provisions  as  to  its  organization  are  directory,  State  v.  Mat- 
thews (1885)  88  Mo.  121,  being  intended  to  provide  an  efficient 
machinery  tor  organization.  Friery  v.  The  People  (N.  Y.  1866)  2 
Keyes  452.  So  long  as  the  defendant  secures  the  impartial  jury 
guaranteed  him,  he  may  not  avail  himself  of  even  the  most  culpable 
irregularities.  Ferris  v.  The  People  (N.  Y.  1866)  31  How.  Pr.  140. 
This  rule  of  expediency,  although  generally  accepted,  is  open  to  objec- 
tion as  tending  to  minimize  the  rights  of  the  defendant.  Commonwealth 
v.  Hoofneagle  (Pa.  18 10)  1  Brown  201,  note.  Bur  ley  v.  The  State 
(1869)  1  Neb.  385.  This  criticism  is  of  particular  interest  in  connec- 
tion with  the  recent  holding  of  the  Court  of  Appeals  that  a  capital 
conviction  could  not  be  set  aside  on  the  ground  that  the  statute  pro- 
viding for  the  organization  of  the  jury  contravened  Art.  Ill  §  18  of 
the  state  constitution.     People  v.  Ebelt  (N.  Y  1905)  73  N.  K.  235. 

The  decision  rests  upon  the  authority  of  People  v.  Petrea  (1883) 
92  N.  Y.  128,  and  justification  is  sought  upon  two  grounds.  Firat, 
that  the  juiy  being  a  de  facto  body,  its  legality  was  not  open  to  col- 
lateral attack;  and  second,  that  the  defendant,  having  been  convicted 
by  an  impartial  body  of  men  carefully  chosen,  has  not  been  pre- 
judiced. But  the  first  point  is  untenable  smce,  jurymen  not  being 
officers,  Stale  v.  Bradley  (1881)  48  Conn.  535,  the  law  as  to  de  facto 
officers  has  no  application  to  them.  Bruner  v.  The  Court  (1 89 1 )  92 
Cal  239.  The  second  argument  confuses  the  moral  and  legal  issues. 
The  defendant  is  presumably  innocent  until  found  guilty  by  due 
process  of  law.  The  state  constitution  (Art.  1  §  2)  declares  due 
process  to  be  trial  by  jury.     Can  it  be  said  that  a  body  of  men,  not 
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provided  for  by  law  and  organized  by  an  officer  acting  without 
authority,  is  a  jury?  One  man  cannot  summon  twelve  others  and, 
at  his  pleasure,  constitute  them  a  body  authorized  to  pass  judgment 
upon  their  fellows.  In  an  exhaustive  opinion  in  Slate  v.  Doherlv  (1872) 
60  Me.  504,  it  was  held  that  an  omission  by  the  legislature  to  provide 
for  the  organization  of  a  grand  jury  could  not  be  supplied  or  cured 
by  the  county  court  and  that  its  independent  efforts  to  impanel  one 
were  absolutely  void.  See  State  v.  McNamara  (1867)  3  Nev  60  ; 
Bruner  v.  The  Court,  supra.  It  has  repeatedly  been  held  that  a 
pseudo  jury  of  more  or  less  than  the  prescribed  number  of  members 
is  no  jury  since  such  a  body  has  not  the  sanction  of  law  Cancemiv. 
The  People  (1858)  18  N.  Y.  128  ;  Work  v.  The  State  (1853)  2  O.  St 
296  ;  The  People  v.  Thurston  (1855)  5  Cal.  69.  It  wuuld  seem  that 
this  precise  principle  is  involved  in  the  case  under  consideration. 


Power  of  a  Court  to  Act  upon  Its  Own  Motion. — The  extent 
to  which  the  functions  of  the  court  are  to  be  limited  to  those  of  an 
umpire  between  the  parties  is  suggested  by  a  recent  Missouri  decision 
holding  that,  irrespective  of  statute,  the  court,  on  its  own  motion, 
may  set  aside  a  verdict  and  order  a  new  trial  on  the  grounds  of  er- 
roneous instruction,  although  no  exceptions  had  been  taken  thereto. 
Nulton  v.  Croskey  (1905)  85  S.  W.  644. 

The  conception  of  the  strict  neutrality  of  the  court  seems  to  have 
been  an  early  characteristic  of  the  common  law.  The  underlying  idea 
was  that  the  parties  must  learn  the  rules  of  the  game  at  their  peril  and 
that  it  was  their  own  concern  if  they  threw  away  their  chances.  2 
Poll.  &  Mait.  Hist.  Eng.  Law,  670;  Pollock,  3  Col.  Law  Rev.  510. 
Such  a  rule  carried  to  its  logical  conclusion  would  tend  to  make  of 
the  court  a  mere  figure  head  and  would  lead  to  a  miscarriage  of  justice 
unless  somewhat  modified.  Accordingly  it  was  early  decided  in  Eng- 
land that  wherever  one  had  been  convicted  and  the  time  in  which  he 
might  make  motion  had  elapsed,  the  court  might  grant  a  new  trial  of 
its  own  motion  where  it  appeared  that  injustice  would  otherwise  be 
done.  King  v.  Gough  ( 1 78 1 )  Douglas  791;  Rex\.  Atkinson  (1784) 
5  D.  &  E.  437,  note.  Likewise  in  civil  cases  the  court  might  grant  a 
new  trial  where  the  party  aggrieved  was  disqualified  to  make  the 
motion.     Birt  v.  Barlow  (1779)  Douglas  170. 

The  decided  tendency  of  modern  English  decisions  is  away  from 
the  umpire  theory  and  towards  the  position  that  the  judge's  function 
is  to  find  out  the  truth.  To  this  end  he  may  call  and  examine  wit- 
nesses not  called  by  either  party  and,  without  his  leave,  neither  party 
has  a  right  to  cross-examine  them.  Coulso?i  v.  Disborough  [1894] 
2  Q.  B  316.  But  the  same  is  not  true  of  American  development. 
The  principle  followed  here  has  been  to  restrict  the  exercise  of  the 
court's  discretion  lest  private  rights  be  impaired.  It  has  been  held 
that  a  judge  may  not  set  aside  a  verdict  on  his  own  motion  unless 
rendered  under  circumstances  making  it  legally  void,  such  as  miscon- 
duct of  the  jury,  Lloyd  v.  Brinck  (1 87 1 )  35  Tex.  1;  nor  rule  out 
evidence  which  has  gone  to  the  jury  without  objection.  Barker  v. 
Blount  (\8jg)  63  Ga.  423  semble.     Even  under  the  limitations  imposed 


468  COLUMBIA  LAW  REVIEW. 

by  the  umpire  theory,  however,  the  result  reached  in  Nu/ton  v.  Croskey 
would  seem  proper.  Where  the  court  has  contributed  to  the  unlawful 
and  unjust  result  under  a  mistaken  view  of  the  law,  it  is  not  only  its 
right  but  its  duty  to  itself,  to  order  a  new  trial.  Wolmerstadlv.  Jacobs 
(1883)  61  Iowa  372.  A  fair  umpire  may  not  champion  either  side, 
therefore  if  he  has  prejudiced  the  rights  of  either  side  by  active  error 
on  his  part,  he  should  be  permitted  to  rectify  such  mistake.  The 
exercise  of  this  power  is  not  a  matter  of  right  which  a  party  may 
demand,  but  rests  in  the  court's  discretion.  Richmond  v.  Pogue  (1865) 
36  Mo.  313.  A  logical  extension  of  this  principle  might  justify  the 
court's  acting  upon  its  own  initiative  in  cases  where  a  part  of  the 
court,  for  instance  the  jury,  has  been  guilty  of  error  to  the  detriment 
of  one  of  the  parties,  as  by  rendering  a  verdict  in  direct  violation  of 
proper  instructions,  or  one  clearly  insufficient,  or  one  not  responsive 
to  the  issues.  Allen  v.  Wheeler  (1880)  54  Iowa  628;  R.  R.  v.  Cir. 
Judge  (1896)  no  Mich.  173. 


The  Right  of  a  Convict  to  Contract. — A  distinction  was  early 
made  between  the  rights  of  one  under  attainder  of  treason  or  felony 
and  one  civilly  dead.  A  person  attainted  was  at  times  spoken  of  as 
"civiliter  mortuus,"  Bullock  v.  Dodds  (18 19)  2  B.  &  Al.  258,  but  the 
results  of  such  attaint  were  not  the  same  as  the  results  of  civil  death. 
The  latter  term  was  synonymous  to  natural  death  and  was  strictly 
confined  to  cases  of  parsons  banished,  or  abjured  the  realm,  or  who 
had  entered  the  church.  Plainer  v.  Sherwood  (N.  Y.  1822)  6  Johns. 
Ch.  118.  Certain  proprietary  rights  were  preserved  to  a  man  attainted. 
He  did  not  forfeit  his  freehold  so  long  as  he  lived  until  office  found  or 
entry  by  the  king.  Doe  v.  Pritchard  (1833)  5  B.  &  A.  765  ;  cf.  Avery 
v.  Everett  (1888)  1 10  N.  Y.  317.  Until  this  entry  was  made,  a  grant 
by  one  under  attainder  bound  all  persons,  but  the  king  and  the  lord, 
of  whom  the  lands  were  held.  Sheppards  Touchstone  231  ;  Perkins 
Profitable  Book  62.  Likewise  where  the  forfeiture  of  the  estate  was 
limited  to  the  lifetime  of  the  one  attainted,  the  remainder  of  the  estate 
could  be  devised  by  the  felon.  Rankin's  Heirs  v.  Executors  (Ky. 
1828)  6  T.  B.  Mon.  531. 

It  seems  perfectly  clear  that  the  rights  to  personal  safety  of  the  one 
attainted  were  inviolate.  He  was  not  absolutely  at  the  disposal  of  the 
crown,  for  until  execution,  the  creditors  had  an  interest  in  his  person 
for  securing  their  debts  and  after  pardon  granted,  he  could  bring  an 
action  for  personal  injuries  received  during  imprisonment.  See  Ram- 
say v.  MacDonald  (1748)  Foster's  Crown  Cases  62,  note.  Whether 
his  contract  rights  were  preserved  is  not  so  clear.  It  is  intimated  that 
an  attainted  person  could  make  a  valid  contract  of  marriage,  although 
perhaps  unable  to  enforce  contracts  at  the  time.  Kynnaird  v.  Leslie 
(1866)  L.  R.  1  C.  P.  389.  This  question  has  recently  been  passed 
upon  by  the  federal  district  court  in  Massachusetts  as  one  of  novel 
impression.  A  convict  who  had  escaped  was  allowed  to  recover,  after 
his  subsequent  recapture  and  service  of  sentence,  upon  his  contract 
made  during  the  period  of  his  f  scape.  AfcCarron  v.  Dominion  Atlantic 
Ry.  Co.  (1905)  134  Fed.  762. 
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In  the  eyes  of  the  law,  a  convict's  disqualifications  attach  the 
moment  sentence  is  passed  and  continue  wherever  he  may  go  by 
authority  or  by  his  own  escape.  Miller  v.  Finkle  (N.  Y.  1853")  1  Park. 
Crim.  Rep.  374;  Ruffiris  Case  (187 1)  21  Grat.  790.  No  distinction 
can,  therefore,  be  drawn  between  the  contractual  rights  of  an  escaped 
convict  and  one  who  is  still  incarcerated.  In  the  light  of  the  decision 
in  the  principal  case,  a  convict's  position  to-day  would  seem  to  be 
analogous  to  that  of  one  under  attainder  rather  than  one  civilly  dead. 
In  the  absence  of  a  statute  expressly  making  his  contracts  void,  cf. 
33  &  34  Vict.,  c.  23,  his  right  to  contract  would  seem  to  survive, 
although  his  remedy  is  temporarily  suspended,  and  upon  the  ceasing 
of  the  disability,  the  remedy  is  itself  restored. 


RECENT  DECISIONS. 

Admiralty— Contributory  Negligence.  The  libellant  was  right- 
fully on  a  dredge  and  seated  on  a  bitt  around  which  a  hawser  from  the 
anchor  passed  to  a  steam  winch  on  board.  By  reason  of  a  negligent 
starting  of  the  winch,  the  bitt  broke  under  the  strain  and  libellant  was 
injured.  Held,  the  negligence  of  libellant  was  a  concurrent  cause  of  the 
injury  and  damages  should  be  divided.  The  Steam  Dredge  No,  i  (1904) 
134  Fed.  161. 

At  common  law  not  all  negligence  on  the  part  of  the  plaintiff  was 
contributory.  Where  the  defendant,  by  using  ordinary  care,  might  have 
avoided  the  damage,  he  was  liable,  notwithstanding  the  negligence  of  the 
plaintiff.  Davies  v.  Mann  (1842)  10  M.  &  W.  545.  See  The  Bcrnina 
(1887)  12  Prob.  Div.  58,89.  The  position  of  the  court  in  the  principal 
case  in  distinctly  refusing  to  recognize  this  rule,  is  opposed  to  the  English 
practice  and  somewhat  anomalous.  There  is  no  difference  between  law 
and  admiralty  as  to  what  amounts  to  contributory  negligence  and  facts 
making  out  a  case  in  one  will  establish  it  in  the  other.  Spaight  v.  Tedcaslle 
(1881)  6  App.  Cases  217;  Cayzer  v.  Carron  Co.  (1889)  9  App.  Cases  873. 
A  similar  judgment  to  the  present  case,  however,  was  reached  in  two  pre- 
vious federal  decisions.  The  Milligan  (1882)  12  Fed.  338  ;  The  Pegasus 
(1884)  19  Fed.  46. 

Constitutional  Law— River  Boundaries— Concurrent  Juris- 
diction. The  defendant  was  conyicted  by  a  Missouri  court  of  Sunday 
liquor  selling  on  the  Mississippi  near  the  Illinois  shore.  Congress  in  fixing 
the  boundaries  of  Missouri  provided  that  the  middle  of  the  river  should  be 
the  boundary,  but  that  Missouri  and  Illinois  should  have  concurrent  juris- 
diction over  the  whole  width  of  the  river.  Held,  the  conviction  was  proper. 
State  v.  Seagraves  (1905)  85  S.  W.  925. 

Generally,  under  this  and  similar  provisions,  the  state  may  legislate  for 
the  entire  river  including  that  part  without  its  territorial  boundaries.  Its 
courts  will  take  jurisdiction  of  acts  committed  on  its  boundary  rivers  be- 
yond its  territorial  limits,  and  punish  them  criminally,  State  v.  Mullen 
(1872)  35  Iowa  199;  State  v.  George  (1895)  60  Minn.  503;  State  v.  Metealf 
(1896)  65  Mo.  App.  682;  Welsh  v.  Mate  (1890)  126  lnd.  71  ;  Mr  Fall  v. 
Commonwealth  (Ky.  i860)  2  Mete.  394;  or  give  civil  lelief.  Sherlock  v. 
Ailing  (1873)  44  lnd.  184;  Sanders  v.  Anchor  Line  (1888)  97  Mo.  26; 
Opsahl  M.Judd  (1883)  30  Minn.  126.  A  process  served  anywhere  on  a 
boundary  river  will  give  the  court  jurisdiction.  Memphis  &*  C.  Packet  Co. 
v.  Pikey  (1895)  142  lnd.  304;  Wedding  v.  Meyler  (1904)  192  U.  S.  573,  re- 
versing Meyler  v.  I  Vedding  (1899)  107  Ky.  310.  However,  in  In  re  Mattson 
(1895)  69  Fed.  535,  ace.  State,  v.  Fiudre  (1903)  54  W.  Va.  122,  the  court 
held  that  if  the  act  were  not  in  itself  wrong,  a  conviction  could  not  be  sus- 
tained unless  there  were  statutes  in  both  states  punishing  the  act;  the 
cases  generally  do  not  make  this  distinction  and  McFall  v.  Common- 
wealth, supra,  is  inconsistent  with  it. 

Constitutional  Law — Thirteenth  and  Fourteenth  Amend- 
ments—Federal Cognizance  of  the  Acts  of  Lynchers.  The 
petitioner  was  one  of  a  mob  that  took  a  negro,  charged  with  murder,  out 
of  the  custody  of  the  law  and  hanged  him.  He  was  indicted  under 
U.  S.  Rev.  St.  §  5508,  relating  to  punishment  for  interfering  with  the  enjoy- 
ment of  rights  guaranteed  by  the  Federal  Constitution  and  laws.  Held,  the 
petitioner  had  deprived  the  deceased  of  rights  under  both  the  Thirteenth 
and  Fourteenth  Amendments.  Ex  parte  Riggins  (1904)  134  Fed.  404. 
See  Notes,  p.  465. 
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Constitutional  Lwv — Police  Powers  of  the  States — Four- 
teenth Amendment.  The  defendant  was  indicted  under  a  statute  of 
the  State  of  New  York  making  unlawful  the  employment  of  persons  in  a 
bakery  for  more  than  an  average  of  ten  hours  a  day  or  sixty  hours  in  any 
one  week.  On  writ  of  error  to  the  Supreme  Court  of  the  United  States, 
held,  the  statute  violated  the  Fourteenth  Amendment  to  the  Constitution 
of  the  United  States.  Lockner  v.  Nero  York.  Decided  April  iyih,  ipoj. 
See  Notes,  p.  462. 

Contracts — Right  of  a  Convict  to  Contract.  A  convict,  who  had 
escaped,  and  was  subsequently  recaptured,  sought  to  recover  on  the  contract 
for  wages  earned  during  the  period  of  his  escape,  his  sentence  having  ex- 
pired. It  was  held,  he  could  recover.  McCarron  v.  Dominion  All.  Ry. 
Co.  (19/35)  134  Fed.  762.    See  Notes,  p.  468. 

Corporations— Jurisdiction-Action  against  Foreign  Corpora- 
tion by  Citizens  of  Other  States.  The  plaintiff,  his  residence  not 
appearing,  sued  a  foreign  corporation  doing  business  and  having  agents 
within  the  state,  on  a  transitory  cause  of  action  arising  without  the  state. 
Held,  the  court  would  entertain  such  actions  by  a  citizen,  overruling  Baw- 
k night  v.  Ins.  Co.  (1875)  55  Ga.  194;  so  it  must,  under  Art.  IV  §2  of  the 
Federal  Constitution,  extend  its  jurisdiction  to  any  citizen  of  the  United 
States.     Reeves  v.  Southern  Ry.  Co.  (Ga.  1905)  49  S.  E.  674. 

Aside  from  an  authorizing  statute,  if  service  is  lawfully  made,  suit 
in  such  an  action  is  maintainable  by  a  non-resident  alien  at  the  discretion 
of  the  court.  Johnson  v.  his.  Co.  (1882)  132  Mass.  432;  Steamship  Co.  v. 
Kane  (1897)  170  U.  S.  100.  If  the  right  to  sue  depends  on  citizenship,  not 
residence,  Art.  IV  g  2  extends  it  to  all  citizens  of  the  United  States.  Rail- 
way Co.  v.  Nix  (1882)  68  Ga.  572,  580;  Cole  v.  Cunningham  (1889)  133 
U.  S.  107,  113;  Barrel!  x.  Benjamin  (1819)  15  Mass.  354.  But  where  a 
statute,  New  YorkC.C.P.  \  1780,  limiting  the  right  to  residents  irrespective 
of  citizenship,  is  constitutional,  Robinson  v.  Oceanic  S.S.  Co.  (1889)  112 
N.  Y.  315,  it  would  seem  a  non-resident  citizen  could  not  sue. 

Corporations— Jurisdiction  Federal  Courts— Diverse  Citizen- 
ship. The  complainants  were  citizens  of  New  Jersey  and  stockholders  in 
the  defendant  company,  a  New  York  corporation.  Held,  the  presumption 
that  stockholders  of  a  corporation  are  citizens  of  the  state  of  incorporation 
did  not  preclude  them  from  asserting  their  actual  citizenship  to  sustain  the 
jurisdiction  of  a  Federal  Court.     Doctor  v.  Harrington  (1905)  25  Sup.  Ct. 

355- 

An  Iowa  corporation  sued  a  citizen  of  New  York.  The  record  did  not 
show  federal  jurisdiction  of  the  plaintiff's  assignor.  Held,  the  fact  that  the 
plaintiff's  assignor  was  president  of  the  plaintiff  corporation  created  no  pre- 
sumption as  to  his  citizenship  in  the  state  of  incorporation,  except  for  fixing 
the  status  of  the  corporation  as  a  litigant.  Utah-Nevada  Co.  v.  De  Lamar 
(1904)  133  Fed.  133. 

A  corporation  is  not  a  citizen  within  Art.  Ill  §2  of  the  Constitution 
and  originally  the  Federal  courts  refused  jurisdiction  for  diversity  unless  all 
the  shareholders  were  citizens  of  the  state  of  incorporation.  Bank  v.  De- 
veaux  (1809)  5  Cranch  61  ;  Bank  v.  Slocomb  (1840)  14  Pet.  60.  But  later 
a  corporation  was  held  "  entitled,  for  the  purpose  of  suing  and  being  sued, 
to  be  deemed  a  citizen  "  of  the  state  of  incorporation.  Railway  v.  Letson 
(1844)  2  How.  497;  and  for  this  purpose  the  stockholder's  citizenship 
was  conclusively  presumed,  Midler  v.  Dows  (1876)  94  U.  S.  444;  Shaw  v. 
Quincy  Min.  Co.  (1891)  145  U.  S.  444,  451  ;  Barrow  Co.  v.  Kane  (1898) 
170  U,  S.  100,  106.  But  the  courts  in  the  principal  cases  confine  this  pre- 
sumption to  that  purpose  alone  and  have  allowed  a  stockholder  to  show  his 
actual  citizenship.     Hanchett  v.  Blair  (1900)  100  Fed.  817,  822. 
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Corporations — Transfer  of  Stock — Liability  to  Unregistered 
Transferee.  Stock  certificates  containing  the  notice,  "  Without  the  pro- 
duction of  this  certificate,  no  transfer  of  the  shares  mentioned  therein  can  be 
registered  ",  were  transferred  to  the  plaintiff.  Later  the  transferor  exe- 
cuted another  transfer  to  Y.  who  was  recorded  as  the  owner  without  the 
production  of  certificates.  In  an  action  against  the  company  for  having 
wrongfully  registered  the  shares,  held,  under  the  Companies  Act,  25  &  26 
Vict.  c.  89,  the  production  of  the  old  certificates  before  issuing  new  ones 
was  discretionary  with  the  company,  and  the  notice  was  not  binding  on  the 
company  as  a  representation  or  a  contract.  Rainford  v.  Keith  <S-»  Black- 
man  Co.  [1905]  1  Ch.  296. 

The  decision  rests  entirely  upon,  and  gives  effect  to,  earlier  dicta. 
Shropshire  Union  Ry.  v.  Reg.  (1875)  L.  R.  7,  H.  L.  496,  509;  Sociele 
de  Paris  v.  Walker  (1886)  n  Ap.  Cas.  20,29;  but  contra  Colonial  Bank 
v.  Whinney  (1886)  11  Ap.  Cas.  426,  440.  The  court  properly  finds  no 
estoppel  in  the  case,  as  the  plaintiff  was  not  aware  of  the  notice ;  but  its 
argument  as  to  a  contract  liability  is  not  convincing.  In  the  United  States 
generally,  it  is  a  breach  of  corporate  duty  to  transfer  stock  without  produc- 
ing the  certificates,  Bank  v.  Lanier  (1870)  11  Wal.  369,  which  are 
representations  to  this  effect,  Holbrook  v.  N.  J.  Zinc  Co.  (1874)  57  N.  Y. 
616 ;  even  if  notice  as  to  surrender  is  not  on  the  certificate ;  Factors  Co.  v. 
Marine  Dock  Co.  (1879)  31  La.  An.  149.  The  same  result .  has  been 
reached  seemingly  on  a  contract  theory  where  the  certificate  holder  had 
no  legal  title.     N.  V.  &*  N.  H.  R.  R.  v.  Schuyler  (1865)  34  N.  Y.  30. 

Criminal  Law— De  Facto  Jury.  The  defendant  when  placed  upon 
trial  for  murder  objected  to  the  jury  on  the  ground  that  the  statute  pro- 
viding for  its  organization  contravened  Art.  3  §18  of  the  State  Consti- 
tution. His  objection  was  overruled,  he  was  convicted  and  sentenced  to 
death.  On  appeal  it  was  held  that  the  defendant  having  had  a  fair  trial 
had  not  been  prejudiced  and  his  conviction  must  stand.  People  v.  Ebelt 
(N.  Y.,  1905)  73  N.  E.  235.     See  Notes,  p.  466. 

Criminal  Law— Jurisdiction — Statutory  Crimes.  An  Arkansas 
statute  made  it  a  crime  to  allow  cattle  to  run  at  large.  The  defendant,  a 
resident  of  Missouri,  turned  his  cattle  loose  in  that  state,  intending  that 
they  should  wander  into  Arkansas,  and  they  did  so.  Held,  the  statute 
confers  no  jurisdiction  over  a  non-resident  turning  his  cattle  loose  outside 
the  state.    Beattie  v.  State  (Ark.  1904)  84  S.  W.  477. 

One  state  may  not  punish  a  crime  committed  in  another  state,  State 
v.  Wycko/T  {1864.)  31  N.  J.  L.  65;  State  v.  Chapin  (1856)  17  Ark.  561  ; 
but  it  may  define  crimes  within  its  own  borders,  except  treason.  Fed. 
Const.,  Art.  III.,  Sect.  3.  Whether  it  may  extend  this  definition  to 
cover  an  act  transpiring  wholly  without  its  jurisdiction  is  a  mooted  ques- 
tion. State  v.  Knight  (N.  C.  1 799)  2  Hay.  109  ;  Com.  v.  Macloon  ( 1 869)  101 
Mass.  1  ;  Hanks  v.  State  (1882)  13  Tex.  App.  289;  but  its  power  is  un- 
questioned as  to  acts  which  like  that  in  the  principal  case  are  committed 
in  whole  or  in  part  within  its  jurisdiction.  See  People  v.  Merrill  (N.  Y. 
1855)  2  Parker  590;  Hemmaker  v.  Slate  (1849)  12  Mo.  453.  And  the 
criminal  liability  of  the  actor  does  not  depend  upon  his  physical  presence 
within  the  jurisdiction  at  the  time.  Com.  v.  B landing  (Mass.  1825)  3 
Pick.  304  ;   U.  S.  v.  Davis  (1837)  2  Sumner  482. 

Equity — Accounting  against  an  Agent — Proceeds  of  Illegal 
Business.  The  plaintiff  sues  for  an  accounting  against  an  agent  for 
refusing  to  pay  over  the  proceeds  in  an  illegal  business.  Held,  bill  not 
maintainable.      Woodson  v.  Hopkins  (Miss.  1905)  37  So.  1000. 

Generally  an  agent  must  account  for  money  received  in  an  illegal  busi- 
ness, Baldwin  v.    Potter  (1874)  46    Vt.   402;  Planters'  Bank  v.    Union 
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Bank  (1872)  16  Wall.  483,  499;  Murray  v.  Vanderbilt  (1863)  39  Barb. 
140,  152  ;  Tenant  v.  Elliott  (1797)  1  B.  &  P.  3  ;  Wilson  v.  Owen  (1874)  30 
Mich.  474.  The  principal  case  seems  to  have  applied  the  disputed  rule  as 
to  the  recovery  of  illegally  earned  money  by  one  partner  from  another  ;  such 
a  recovery  has  been  granted,  Sharp  v.  Taylor  (1848)  2  Phill.  801  ;  Ander- 
sons Admtr's  v.  Whitlock  ( Ky.  1 867)  2  Bush  398  ;  Brooks  v.  Martin  ( 1 863) 
2  Wall.  70,  discredited  in  Mc Mullen  v.  Hoffman  (1899)  174  U.  S.  639,  666. 
Decisions  of  this  class  may  be  reconciled  by  allowing  a  recovery  (1)  where 
the  transaction  was  merely  malum  prohibitum  and  not  malum  in  se,  Far- 
ley v.  Railroad  Co.  (1882)  14  Fed.  1 14 ;  (2)  after  a  formal  accounting,  Leon- 
ard v.  Poole  (1889)  114  N.  Y.  371  ;  or  (3)  when  the  partnership  itself  was 
not  illegal  in  its  formation,  Woodworth  v.  Bemiett  (1870)  43  N.  Y.  273. 

Equity— Estoppel  by  Silence— Counterclaim.  The  plaintiff  hav- 
ing informed  the  defendant  that  one  Jacobs  had  agreed  to  assign  all  his 
claims  to  the  plaintiff  for  collection,  the  defendant  named  orders  he  intended 
to  give  Jacobs,  saying  he  would  be  personally  liable  therefor,  but  said  noth- 
ing to  the  plaintiff  of  an  existing  credit  against  Jacobs.  Held,  on  suit  for 
the  value  of  the  orders,  the  defendant  was  estopped,  by  his  silence,  from 
setting  up  this  credit  as  a  counterclaim.  House  v.  Brilliant  (1905)  92  N. 
WSupp.  325. 

Where  the  parties  have  equal  knowledge  of  the  facts  mere  silence  will 
not  create  an  estoppel,  Giraud  v.  Giraud  (1879)  58  How.  Prac.  175;  but 
if  there  is  a  duty  to  speak,  Day  v.  Caton  (1876)  119  Mass.  513;  and  the 
silence  gives  encouragement,  McCouch  v.  Loughery  (Pa.  1 878)  1 2  Phila.  416; 
or  offers  an  inducement,  Patterson  v.  Lytle  (1849)  11  Pa.  St.  53;  and  the 
plaintiff  is  misled  to  his  injury,  Hamlin  v.  Sears  (1880)  82  N.  Y.  327;  it 
amounts  to  a  fraud  and  creates  an  estoppel.  Staton  v.  Bryant  (1877)  55 
Miss.  261.  The  defendant  must  have  been  silent  knowing  that  some  one 
was  relying  thereon  aud  either  acting  or  about  to  act  as  he  would  not  had 
the  truth  been  told.  Allen  v.  Shaw  (1881)  61  N.  H.  95.  It  is  not  enough, 
however,  that  he  is  silent  knowing  that  some  one  else  is  acting  under  a 
mistaken  belief.  Smith  v.  Hughes  (1871)  L.  R.  6  Q.  B.  597.  On  the  facts 
of  the  principal  case  the  defendant  should  have  been  permitted  to  show  his 
counterclaim. 

Equity — Reconveyance  of  Property  Conveyed  to  Defraud 
Creditors.  The  grantor,  having  conveyed  property  to  escape  a  possible 
liability  as  surety  on  a  bond,  sought  a  reconveyance.  Held,  equity  would 
not  aid  him.     Massi  v.  Lavine  (Mich.  1905)  102  N.  W.  665. 

The  statute  13  Eliz.  c.  5,  against  fraudulent  conveyances,  applies  to 
contingent  liability,  Gannard  v.  Eslava  (1852)  20  Ala.  732,  741;  hence  to 
sureties.  Bay  v.  0^(1863)  31  111.  337,  347.  Such  a  conveyance  is  valid  as 
between  the  parties,  Proseus  v.  Mclntyre  (1849)  5  Barb.  424  ;  but  the  courts 
generally  will  not  entertain  a  suit  to  put  the  grantee  in  possession.  Southern 
Ev.  Co.  v.  Duffey  (1873)  48  Ga.  358;  Kirkpatrick  v.  Clark  (1890)  132  111. 
342 ;  for  that  would  be  executing  the  illegality.  Mediaris  v.  Cranberry 
(Tex.  1905)  84  S.  W.  1070;  Harrison  v.  Thatcher  (1872)  44  Ga.  638. 
However,  a  conveyance  may  be  had  if  (1)  the  grantor  asks  it  in  the  interest 
of  his  creditors,  Car II  v.  Emery  (1888)  148  Mass.  32  ;  or  if  (2)  he  conveyed 
under  duress,  Anderson's  Admrs  v.  Merideth  (1885)  82  Ky.  565  ;  Austin 
v,  Winston  (Va.  1806)  1  H.  &  M.  32,  3  Am.  Dec.  583  ;  Bump,  Fraudulent 
Conveyances,  2nd  ed.  442  ;  the  parties  not  being  in  pari  delicto.  San/ordv. 
Peed  (Ky.  1905)  85  S.  W.  21352  Pomeroy  s  Equity  916  ;  see  also  Hinsdill 
v.  White  (1861)  34  Vt.  558. 

Equity — Specific  Performance  of  Contract  to  Convey  Land — 
Adequate  Remedy  at  Law.  In  a  bill  seeking  specific  performance 
of  defendant's  contract  to  convey  certain  land,  the  plaintiff  alleged  the  fact 
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of  the  contract,  the  price  to  be  paid,  his  contract  to  resell,  and  the  price  to 
be  received.  Held,  bill  dismissed,  the  plaintiff  having  shown  an  adequate 
remedy  at  law.     Hazelton  v.  Miller  (1905)  33  Washington  L.  R.  217. 

While  specific  performance  of  contracts  to  convey  land  is  granted  as 
a  matter  of  course,  Old  Col.  R.  R.  v.  Evans  (Mass.  1856)  6  Gray  25; 
Bogan  v.  Daughdrill  (1874)  5'  Ala.  312;  Story,  Equity  Jur.  §  751  ;  the 
basis  of  the  relief  is  the  inadequacy  of  the  remedy  at  law.  Willard  v. 
Tayloe  (1869)  8  Wall.  557  ;  Duff's.  Fisher  (i860)  15  Cal.  376;  Pomeroy, 
Spec.  Perf.  §§9,  II.  Therefore,  if  the  adequacy  of  the  legal  remedy  appears, 
as  in  the  principal  case  from  the  pleadings,  equity  should  refuse  to  interfere. 
Blake  v.  Flat  ley  (1888)  44  N.  J.  Eq.  228. 

Evidence — Hearsay — Statements  made  by  Interpreter.  To 
discredit  a  witness,  the  plaintiff  called  one  H.,  who  testified  to  former 
statements  by  the  witness,  made  to  H.  through  an  interpreter.  Held,  such 
evidence,  not  being  hearsay,  was  admissible.  The  objection  went  only  to 
the  weight.     People  v.  failles  (Cal.  1905)  79  Pac.  965. 

Testimony  as  to  an  interpreter's  translation  is  hearsay  as  to  the  origi- 
nal statement.  State  v.  Terline  (1902)  23  R.  I.  530;  Wigmore  Evi- 
dence \  668,  1 8 10.  This  rule  does  not  apply  where  the  interpreter  acts  as 
the  agent  of  those  conversing,  as  where  later  one  of  them  becomes  a  party 
to  a  suit,  the  statements  being  considered  admissions.  Com.  v.  Vose  {\h^2) 
157  Mass.  393;  Sullivan  v.  Kuykendall  (1885)  82  Ky.  483;  Camerlin  v. 
Palmer  Co.  (1865)  10  Allen  539;  Greenleaf  Evidence  16th  ed.  §§  i62p, 
430J  ;  439c  But  a  formal  interpreter  is  not  necessarily  an  agent.  Diener 
v.  Diener  (1857)  5  Wis.  483.  The  principal  case,  while  in  line  with  a  sug- 
gestion in  People  v.  Sierp  (1897)  116  Cal.  249,  is  not  within  the  above  rule 
and  is  directly  opposed  to  earlier  decisions  of  the  same  court.  People  v. 
Lee  Fat  (1880)  54  Cal.  527  ;  People  v.  Ah  Yute  (1880)  56  Cal.  1 19  ;  People 
v.  Lee  Ah  Yute  (1882)  60  Cal.  95.  The  court  should  have  held  the  evi- 
dence inadmissible,  but  refused  to  disturb  the  verdict,  the  testimony  being 
harmless.    5  Columbia  Law  Review  326. 

Insurance — Accident — Voluntary  Exposure  to  Unnecessary 
Danger.  A  railroad  porter,  sent  to  flag  approaching  trains,  sat  down  on 
the  track  and,  involuntarily  falling  asleep,  was  killed.  In  an  action  on  an 
accident  policy,  held,  his  conduct  did  not  constitute  voluntary  exposure  to 
unnecessary  danger.  Baleman\.  Insurance  Co.  (Mo.  1905)  85  S.  W.  128. 
Voluntary  exposure  to  unnecessary  danger  is  not  synonymous  with 
negligence.  Payne  v.  Frat.  Ace.  Assn  (1903)  119  Iowa  342;  Lehman  v. 
G.  E.  C.  &*  I.  Co.  (1896)  39  N.  Y.  Supp.  912.  To  constitute  a  voluntary 
exposure,  there  must  be  either  a  conscious  and  intentional  assumption  of  a 
risk  which  reasonable  and  ordinary  prudence  would  pronounce  dangerous, 
Equitable  Ace.  Ins.  Co.  v.  Osborn  (1889)  90  Ala.  201  ;  Keenev.  N.  E.  Mut. 
Ace.  Assn.  (1894)  161  Mass.  149;  or  gross  negligence  displaying  a  spirit 
of  recklessness,  Ace.  Co.  v.  Dorgan  (1893)  58  Fed.  945  ;  Johnson  v.  Guar- 
antee Co.  (1897)  115  Mich.  86,  40  L.  R.  A.  440,  note  ;  such  as  really  con- 
stitutes a  voluntary  exposure.  DeLoy  v.  Travellers'  Ins.  Co.  (1895)  171 
Pa.  St.  1.  Dangers  incident  to  the  insured's  occupation  are  not  unnecessary 
dangers  within  the  meaning  of  the  policy.  Nat  I  Benefit  Ass'n,v.  Jackson 
(1885)114111.  533. 

Master  and  Servant — Fellow  Servants — Safe  Appliances. 
Defendant  corporation  having  a  contract  to  erect  a  steel  framework  for 
the  roof  of  a  building,  put  a  competent  foreman  in  charge  of  the  work  with 
authority  to  employ  and  discharge  workmen.  The  defendant  provided 
enough  strong  rope  for  the  hoisting  on  the  job,  but  the  foreman  refused  to 
allow  it  to  be  substituted  for  some  which  was  worn  and  weak.  The 
plaintiff  was  injured  by  a.  falling  beam  when  the  rope  broke.     Held,  the 
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foreman  was  a  fellow  servant  of  the  plaintiff  and  therefore  the  defendant 
was  not  liable.      Vogel  v.  American  Bridge  Co.  (1905)  180  N.  Y.  373. 

The  master  is  liable  for  negligently  providing  appliances  with  original 
defects,  Gottlieb  v.  Railroad  Co.  (1885)  100  N.  Y.  462;  Benzing  v.  Stein- 
Wrt/(i886)  101  N.  Y.  547  ;  or  for  failing  to  provide  substitutes  when  old 
ones  are  worn  or  weak.  Corcoran  v.  Holbrook  (1875)  59  N.  Y.  517  ;  Cone 
v.  Railroad  Co.  (1880)  81  N.  Y.  206  ;  Fuller  v.  Jewel t  (1880)  80  N.  Y.  46  ; 
Baker  v.  Railroad  Co.  (1880)  95  Pa.  St.  21 1.  But  where,  as  in  the  prin- 
cipal case,  the  master  provides  proper  and  sufficient  appliances,  he  may 
delegate  the  duty  of  substitution  to  competent  fellow  servants  and  is  not 
liable  for  those  servants'  neglect.  Johnson  v.  Boston  Towboat  Co.  (1883) 
135  Mass.  209;  McGee  v.  Boston  Cordage  Co.  (1885)  139  Mass.  445; 
Creeganv.  Marston  (1891)  126  N.  Y.  568. 

Mortgage— Extension  of  Time  of  Payment— Reduction  in  Rate 
OF  Interest.  The  assignee  of  a  mortgage  agreed  with  the  mortgagor 
to  extend  the  time  of  payment  and  reduce  the  rate  of  interest.  Subse- 
quently the  mortgagor  granted  to  the  defendant,  and  the  assignee  assigned 
to  the  plaintiff.  On  a  suit  to  foreclose,  held,  the  agreement  modified  the 
mortgage  and  was  within  the  Recording  Act,  Real  Property  Law  1896, 
c.  46  ;  and  being  unrecorded  was  not  binding  on  an  assignee  without  notice. 
Weideman  v.Pech  (1905)  92  N.  Y.  Supp.  493. 

Parol  contracts  to  extend  the  time  of  payment  of  a  mortgage  do  not 
modify  the  mortgage,  whether  they  are  executory,  Eddy  v.  Graves  (1840) 
23  Wend.  82  ;  or  executed.  Davis  v.  Jenvett  (la.  1851)  3  Greene  226. 
Specialties  have  no  greater  effect  where  they  stipulate  for  an  extension 
in  time  of  payment  on  a  promissory  note,  Mendenthal  v.  Lenwell  (Ind. 
1839)  5  Blackfd.  125  ;  or  a  bond,  Deux  v.  Jeffries  (1594-5)  Cro.  Eliz.  352  ; 
or  for  increasing  the  sum  for  which  the  mortgage  is  security,  Stoddart  v, 
Hart  (1861)  23  N.  Y.  556;  neither  do  agreements  changing  the  rate  of 
interest  modify  the  mortgage.  Gardiner  v.  Emerson  (1866)  40  111.  296; 
Lord  Milton  v.  Edgetvorth  (1773)  u  Brown  Ca.  Pari.  580.  These  agree- 
ments are  not  defeasances.  Chandler  v.  Hcrrick  (1821)  19  Johns.  129; 
and  while  they  are  equitable  defenses,  Dodge  v.  Crandell  (1864)  30  N. 
Y.  294  ;  in  a  pure  legal  action  they  may  not  be  pleaded  in  bar.  Mills  v. 
70^(1882)  83  Md.  25;  Chandler  v.  Her  rick,  supra.  The  conclusion  in 
the  principal  case  as  to  the  equities  seems  equally  unsound,  Pomeroy, 
Equity  §  707  et  seq.;  and  the  case  goes  far  to  overthrow  the  doctrine  of  non- 
negotiability  of  mortgages.  Trustees  oj  Union  College  v.  IV h  e  eler  (18  J  4) 
61  N.  Y.  88. 

Mortgage — Unrecorded  Partial  Release— Rights  of  Assignee. 
The  assignee  of  the  mortgagee,  having  released  part  of  the  premises  to 
the  mortgagor,  assigned  the  mortgage  to  the  plaintiff,  without  notice  of 
the  release.  The  mortgagor  sold  the  released  premises  to  the  co-defend- 
ant, a  railroad  company,  which  recorded  the  deed  but  not  the  release.  A 
railroad  was  built  and  operated  on  the  premises.  Held,  as  the  plaintiff  can 
not  be  charged  with  constructive  notice,  he  is  protected  by  the  Recording 
Act  §§  1,  36,  37,  38.  Gibson  v.  Thomas  (1905)  180  N.  Y.  483. 

A  release  is  a  conveyance  within  the  Recording  Act.  St.  John  v. 
Spaulding  (N.  Y.  1873)  1  T.  &  C.  483.  The  open  possession  and  use  of 
premises  will  not  be  constructive  notice  of  a  claim  adverse  to  a  mortgage 
lien,  where  the  holder  claims  under  a  conveyance  from  the  mortgagor, 
Briggss.  Thompson  (1895)  86  Hun  607  ;  but  such  is  not  the  rule  if  the 
occupant  is  a  stranger  to  an  apparent  or  recorded  title.  Phelan  v.  Brady 
(1890)  119  N.Y.  587.  The  principal  case  is  well  within  the  rule.  Other 
jurisdictions  would  seem  in  accord.  Kirby  v.  Tallmadge  (1896)  160  U.  S. 
379;  Smith  v.  Yule  (1866)  31  Cal.  180;  Plumcr  v.  Robertson  (Pa.  1821) 
6  S.  &  R.  179;  M axwell  v .  Hartmann  (1881)  50  Wis.  660. 
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Pleading  and  Practice — Trial— Absence  of  Judge.  The  ab- 
sence of  the  presiding  judge  during  part  of  a  civil  trial  was  alleged  as 
reversible  error.  Held,  since  it  was  by  consent  of  the  parties  and  neither 
was  injured  thereby,  it  was  not  reversible  error.  Dehongne  v.  West.  Union 
Tel.  Co.  (Tex.  1905)  84  S,  W.  1066. 

The  rule  requiring  the  continuous  presence  of  the  judge  in  a  criminal 
trial  is  very  strict,  Thompson  v.  People  (1893)  144  111.  378;  and  cannot  be 
varied  even  by  consent  of  the  parties.  Meredith  v.  People  (1877)  84  111. 
479.  He  is  an  essential  part  of  the  Court,  O'Brien  v.  People  (1892)  17 
Col.  561  ;  and  without  him  there  can  be  no  trial.  Foster  v.  State  (1893)  70 
Miss  755.  But  he  need  not  remain  within  the  court  room  itself,  State  v. 
Smith  (1 881 )  49  Conn.  376;  though  he  must  retain  control  of  the  proceed- 
ings. Titrbeville  v.  State  (1879)  56  Miss.  793.  Although  this  rule  is  some- 
times relaxed  in  civil  trials,  Baxter  v.  Ray  (1883)  62  Iowa  336;  yet  if  it 
appears  that  the  judge's  absence  interfered  with  the  proper  conduct  of  the 
trial  it  will  be  ground  for  reversal,  Smith  v.  Sherwood  (1897)  95  Wis.  558  ; 
and  the  previously  obtained  consent  of  the  parties  will  be  disregarded. 
Brownell  v.  Hewitt  (1876)   1  Mo.  App.  360. 

Pleading  and  Practice— Certiorari —  City  Council  Proceed- 
ings. The  petitioner  sought  a  writ  of  certiorari  to  review  the  action  of 
the  common  council,  finding  him  guilty  of  deliberate  and  false  statements 
concerning  his  colleagues.  Held,  as  the  council  proceedings  involved  no 
property  right,  and  were  not  judicial,  the  writ  did  not  lie.  Butler  v.  Chi- 
cago (111.  1905)  30  Nat.  Corp.  Rep.  194. 

As  in  the  principal  case  the  proceeding  was  at  most  a  vote  of  censure, 
in  no  way  affecting  the  rights  of  the  parties,  the  writ  which,  for  review,  lies 
only  after  the  final  determination  of  a  cause,  was  properly  denied.  Rail- 
road v.  Whipple  (1859)  22  111.  105;  People  v.  County  Judge  (1871)  40  Cal. 
479;  Lynde  v.  Noble  (1822)  20  Johns.  80.  However,  the  writ  is  not  restricted 
to  cases  involving  property  rights,  it  being  used  to  review  removals  from 
office,  Mayor  v.  Shaw  (1854)  16  Ga.  172  People\.  French  (1890)  1 19 N.  Y. 
493;  and  see  Corn's  v.  Griffin  (1890)  134  111.  330,  341;  the  right  to  which  is 
not  a  property  right.  State  v.  Auditor  (1838)  2  111.  537;  Connor  v.  Mayor 
(1851)  5  N.  Y.  285,  301;  State  v.  Douglas  (1870)  26  Wis.  428. 

Pleading  and  Practice— Directing  a  Verdict.  The  defendant 
moved  the  court  to  direct  a  verdict,  on  the  ground  that  the  plaintiff's  evi- 
dence did  not  sustain  his  alleged  cause  of  action.  Held,  the  evidence  should 
go  to  the  jury  unless  the  court  would  feel  compelled  to  set  aside  a  verdict 
for  the  plaintiff.  Cobb  v.  Glenn  Boom  Lumber  Co.  (W.  Va.  1905)  49  S.  E. 
1005. 

While  the  rule  governing  such  cases  has  been  variously  stated,  Ryder 
v.  Wombell  (1868)  L.  R.  4  Exch.  32;  Ewing  v.  Goode  (1897)  78  Fed.  442; 
Laidlaw  v.  Sage  (1899)  158  N.  Y.  73;  its  best  expression  is,  that  unless  the 
court  is  willing  to  say  that  no  twelve  reasonable  men  could  decide  other 
than  one  way,  the  evidence  should  go  to  the  jury.  Bridges  v.  Directors 
(1874)  L.  R.  7  H.  L.  213.  This  may  be  determined  when  the  plaintiff 
closes,  on  the  theory  that  the  alleged  cause  of  action  has  not  been  proved, 
Gilderslceve  v.  Atkinson  (1 891 )  6  N.  M.  250;  or  when  the  defendant  rests, 
a  valid  defence  being  proved.  Giermann  v.  Railroad  Co.  (1889)  42  Minn.  5. 
But  if  the  credibility  of  witnesses  is  involved,  the  evidence  must  go  to  the 
jury.  Dinan  v.  Mut.  Benefit  Ass.  (Pa.  1904)  60  Atl.  10;  Walters  v.  Rail- 
road Co.  (1904)  178  N.  Y.  50. 

Pleading  and  Practice— Evidence— Taking  Depositions  to  the 
Jury  Room.  The  court  upon  motion  of  the  defendant,  the  plaintiff  object- 
ing, sent  to  the  jury  room  depositions  introduced  by  the  defendant  to  im- 
peach the  plaintiff's  oral  testimony.  Held,  error,  and  new  trial  granted,  the 
written  evidence  tending  unduly  to  influence  the  jury.  Sheddon  v.  Stiles 
(Ga.  1905)  49  S.  E.  719. 
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At  common  law,  jurors  should  not  take  from  the  bar  any  writings  not 
under  seal,  except  by  permission  of  both  parties;  but  to  do  so  would  not 
avoid  their  verdict.  Co.  Litt.  227;  12  Mod.  520;  Cro.  Eliz.  411;  Rex  v. 
Burdett  (1697)  1  Ld.  Rymnd.  148.  This  rule  is  still  followed,  Howland  v. 
Willetls  {1853)  9  N.  Y.  170;  Hansbrongh  v.  Stinnett  (Va.1874)  25  Grat.  495; 
but  see,  U.  S.  v.  Clarke  (1818)  2  Cranch  C.  C.  152;  Negroes  Jerry  et  at. 
v.  Townshcnd  (1856)  9  Md.  145.  But  the  jury  should  not  take  depositions 
not  given  in  evidence  at  all,  Whitney  \.  Whitman  (1809)  5  Mass.  405;  but 
see  Rex  v.  Burdett,  supra;  or  containing  unerased  excluded  matters.  Raw- 
son  v.  Curtis  (1858)  19  111.  455;  Shepherds.  Thompson  (1827)  4N.  H.  213. 
The  reason  for  excluding  given  in  the  principal  case,  followed  in  Welch  v. 
Ins.  Co.  (1883)  23  W.  Va.  286,  ceases  if  the  evidence  is  all  in  writing.  Hair- 
grove  v.  Millington  (1871)  8  Kan.  480.  Where  not  settled  by  statute, 
Thompson,  Trials  §2595,  the  question  is  usually  discretionary  with  the 
court.  Whitehead  v.  Keys  (Mass.  1862)  3  Allen  495,  Sfience  v.  Spence 
(Pa.  1835)  4  Watts  165. 

Pleading  and  Practice — Jurisdiction  of  Municipal  Court— In- 
terest on  Unliquidated  Damages.  The  plaintiff  brought  an  action 
in  the  Municipal  Court  for  breach  of  a  contract  to  build  a  house,  asking  a 
judgment  for  $500  with  interest.  By  statute  the  jurisdiction  of  the  court 
was  confined  to  sums  of  $500  and  less.  Held,  as  interest  was  demanded 
on  unliquidated  damages,  the  court  had  jurisdiction.  Hamburger  v.  Hell- 
man  (1905)  102  App.  Div. 

If  the  damages  are  liquidated,  interest  follows  as  a  matter  of  right, 
Waldenv.  Sherburne  (181 8)  15  Johns.  409;  Little  v.  Banks  (1881)  85  N. 
Y.  258  ;  but  generally  interest  will  not  be  given  on  unliquidated  damages 
for  breach  of  contract,  Mansfield  v.  Railroad  Co.  (1889)  114  N.  Y.  33^ ; 
except  where  the  party  charged  may  easily  ascertain  the  sum  owed,  as  by 
reference  to  market  values.  Sloan  v.  Baird  (1900)  162  N.  Y.  327  ;  Gray  v. 
Railroad  Co.  (1899)  157  N.  Y.  483.  In  the  principal  case,  the  plaintiff 's 
damages  being  unliquidated  and  not  entitling  him  to  interest,  as  such,  Gas 
Co.  v.  Richards  (1889)  130  Pa.  St.  37;  Hale  on  Damages  §364;  the  demand 
for  them  could  be  regarded  as  surplusage,  thus  leaving  the  amount  claimed 
within  the  limitations  of  the  Municipal  Court's  jurisdiction. 

Pleading  and  Practice— Powers  of  the  Court  to  Act  on  Its 
Own  Motion— New  Trials.  A  party  in  a  civil  action  having  failed 
to  take  exception  to  an  erroneous  instruction  of  the  court,  was  disqualified 
to  move  for  a  new  trial.  Held,  the  court  had  power,  irrespective  of  stat- 
ute, to  grant  a  new  trial  on  its  own  motion.  Nulton  v.  Croskey  (Mo.  1905) 
85  S.  W.  644.     See  Notes,  p.  467. 

Quasi  Contracts— Recovery  for  Services  under  a  Parol  Con- 
tract— MEASURE  of  Damages.  Defendant's  testator  promised  to  devise 
land  to  the  plaintiff  in  consideration  of  her  services,  but  failed  so  to  do,  and 
the  plaintiff  sues  the  executor  upon  a  quantum  meruit.  Held,  the  contract 
value  of  the  land  is  conclusive  as  to  the  measure  of  damages.  Walters  v. 
Cline  (Ky.  1905)  85  S.  W.  209. 

The  decisions  are  in  conflict  as  to  the  measure  of  damages.  When  the 
contract  is  unenforceable  because  of  the  Statute  of  Frauds  the  contract 
price  is  conclusive  ;  La  Du-King  Mf'g  Co.  v.  La  Du  (1887)  36  Minn.  473  ; 
contra,  Emery  v.  Smith  (1865)  46  N.  H.  151  ;  Steel  Co.  v.  Atkins  (1873) 
68  U.  S.  421  ;  but  under  the  latter  cases  such  a  contract  may  be  received  in 
evidence.  Frazer  v.  Howe  (1883)  106  U.  S.  563,  574.  A  distinction  has 
been  taken  between  land  and  an  agreed  fixed  price  as  consideration.  Mc- 
Elvoyv.  Ludlum  (1880)  32  N.  J.  Eq.  828,  837.  As  in  either  case  the  aim 
of  the  plaintiff's  suit  is  the  restitution  of  benefits  actually  conferred,  and  the 
contract  is  shown  as  an  admission  of  the  value  of  the  services,  Keener  on 
Quasi-Contracts  290,  it  appears  immaterial  whether  the  consideration  is 
land  or    money. 
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Real  Property— Water  Boundaries.  The  state  of  Texas  granted 
to  the  United  States  shore  lands  which  were  added  to  by  accretion  during 
some  fifty  years  following.  Held,  the  newly  made  lands  belonged  to  the 
state  of  Texas.     State  v.  Jadwin  (Texas  1904)  85  S.  W.  490. 

The  Ohio  river  formed  the  boundary  between  two  Kentucky  counties. 
By  a  sudden  shift,  the  river  found  a  new  channel,  thus  cutting  off  a  part  of 
one  county  and  making  it  contiguous  to  the  other.  Held,  the  boundary 
was  not  affected.      Witt  v.  Willis  (Ky.  1905)  85  S.  W.  233. 

The  grantee  of  shore  lands,  2  Columbia  Law  Review  422,  or 
riparian  lands,  Jeffries  v.  Land  Co.  (1890)  134  U.  S.  178,  takes  them  sub- 
ject to  a  shifting  boundary.  .He  loses  title  to  the  land  gradually  encroached 
upon,  Wilson  v.  Shiveley  (1884)  1 1  Or.  211;  but,  as  compensation  for  this 
burden,  Morgan  v.  Livingston  (La.  1819)6  Martin  19,  234 ;  he  is  given  addi- 
tions by  accretions,  Banks  v.  Ogden  (1864)  2  Wall.  57  ;  or  reliction.  War- 
ren v.  Chambers  (1867)  25  Ark.  120.  State  v.  Jadwin,  supra,  is  opposed  to 
an  overwhelming  line  of  authorities.  Gould  on  Waters  3rd  Ed.  307,  n.  1. 
However,  when  these  changes,  whether  on  the  sea,  Muley  v.  Norton  (1885) 
100  N.  Y.  424;  or  a  lake,  Warren  v.  Chambers  (1867)  25  Ark.  120;  or  a 
stream,  Henning  v.  Bennett  (1892)  63  Hun  592;  are  sudden  or  violent, 
neither  the  boundaries  nor  the  titles  of  the  adjoining  lands  are  affected 
thereby. 

Real  Property— Fixtures — Rails  of  a  Street  Railway.  Rails 
bought  under  a  conditional  sale  were  laid;  the  railway  was  then  sold;  in 
trover  brought  by  the  conditional  vendor  against  the  purchaser  of  the  road 
without  notice,  held,  the  action  could  be  maintained,  the  rails  not  having 
become  part  of  the  realty.  Lorain  Steel  Co.  v.  Street  Railway  Co.  (Mass. 
1905)  73  N.  E.  646. 

Rails  when  part  of  a  railway  track  are  usually  regarded  as  realty,  Van 
Keuren  v.  Railroad  Co.  (1875)  38  N.  J.  L.  165;  and  the  title  of  a  condi- 
tional vendor  is  defeated  by  a  subsequent  purchase  or  mortgage  without 
notice.  Hunt  v.  Iron  Co.  (1867)  97  Mass.  279.  But  under  the  rule  that 
manifested  intention  determines  the  nature  of  fixtures,  2  Columbia  Law 
Review  407,  the  rails  put  down  by  a  bare  licensee  remain  personalty. 
Northern  Central  Railroad  Co.  v.  Canton  Co.  (1868)  30  Md.  347.  Pro- 
ceeding upon  this  principle,  the  court  in  the  principal  case  would  seem  to 
have  been  correct  in  its  conclusion,  as  the  street  railway  had  no  interest  in 
land  of  which  the  rails  could  form  a  part.  Attorney  Gen  I  v.  Railroad  Co. 
(1878)  125  Mass.  515. 

Real  Property— Vendor's  Lien  Reserved  in  Deed.  The  plaintiff, 
assignee  of  properly  renewed  purchase  money  notes,  given  for  a  deed 
which  expressly  retained  a  vendor's  lien,  obtained  from  the  vendor's  heirs 
a  quit  claim  deed,  and  sued  to  recover  the  land,  or  for  judgment  on  the 
notes  with  foreclosure  of  the  equitable  lien.  Held,  the  plaintiff  had  the 
legal  title.  But  as  to  rescind  the  contract  would  be  inequitable,  judgment 
was  given  on  the  notes,  with  foreclosure.  McCord  v.  Haines  (Tex.  1905)  85 
S.  W.  504. 

A  deed  retaining  a  vendor's  lien,  gives  the  vendee  legal  title,  and  the 
vendor  an  tquitable  claim,  which  follows  the  purchase  money  notes  for 
their  value.  Gordon  v.  Rixey  (1882)  76  Va.  694,  700;  Moore  v.  Lackey 
(1876)  53  Miss.  85.  In  Texas,  until  payment,  the  situation  as  to  title  is 
reversed.  Peters  v.  Clements  (1876)  46  Tex.  114,  123.  The  vendor  has 
also  an  equitable  lien,  which  follows  the  notes.  Elmendorf  v.  Beirne 
(1893)  4  Tex.  Civ.  App.  188.  The  vendor's  legal  title  passes  only  by  ex- 
press conveyance.  Hamblen  v.  Foils  &*°  Walsh  (1888)  70  Tex.  132  ;  but 
may  not  be  disposed  of  to  defeat  the  lien  of  the  assigned  note.  Russell  &* 
Seisfeld  v.  Kii kbride  (1884)  62  Tex.  455.  Though  a  barred  note  extin- 
guishes the  lien,  Hale  v.  Baker  &*  Rice  (1883)  60  Tex.  217,  the  legal  rights 
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remain.  Burgess  v.  Millican  (1878)  50  Tex.  397;  White  v.  Cole  (1895)  87 
Tex.  500.  If  the  legal  title  and  equitable  lien  vest  in  the  same  person,  he 
may  sue  on  the  note  and  foreclose,  or  rescind  the  contract  and  recover  pos- 
session of  the  land.  Hale  v.  Baker  &=  Rice,  supra ;  Stephens  v.  Mathews' 
Heirs  (1887)  69  Tex.  341,  344.  But  rescission  is  not  not  granted  if  inequi- 
table to  the  vendee.     Hamblen  v.  Folts  &»  Walsh,  supra. 

Taxation. — Liability  of  a  Foreign  Corporation.  A  corporation 
was  organized  in  New  Jersey  to  take  title  to  land  in  New  York  City, 
occupied  by  an  office  building,  and  owned  by  tenants  in  common. 
The  comptroller  taxed  the  corporation  as  for  a  license  and  franchise 
tax  under  §§181,  182  of  the  tax  law,  which  makes  every  foreign 
corporation  carrying  on  its  business  within  the  state  liable  to  a  tax 
computed  upon  the  basis  of  the  capital  employed  by  it  within  the 
state.  Held,  the  holding  and  operating  of  such  property  was  the  employ- 
ment of  capital  within  the  statute.     People  ex  rel.  the  Realty  Co.  v.  Miller 

(April  25,  1905)  181  N.  Y. 

Capital  may  be  invested  without  being  employed  within  the  statute. 
People  ex  rel.  Fort  George  Realty  Co.  v.  Miller  (1904)  179  N.  Y.  49; 
People  ex  rel.  Hydraulic  Co.  v.  Roberts  (1898)  157  N.  Y.  49;  aff.  30  App. 
Div.  80.  The  sole  purpose  of  the  relators  in  each  case  was  the  holding 
of  property,  but  the  court  distinguishes  the  principal  case  as  an  active 
employment,  and  the  other  as  a  passive  use  of  capital,  although  in  the 
Fort  George  case  there  was  a  small  rent.  The  distinction  seems  to  be 
one  of  degree,  not  of  kind,  depending  on  the  amount  of  income  received. 
It  must  be  a  question  in  each  case  for  the  court's  discretion. 

Torts.— Exemplary  Damages.— Operation  by  Surgeon  against 
Consent.  The  plaintiff  submitted  to  a  minor  surgical  operation,  but 
expressly  withheld  consent  to  a  major  one  which  the  operating  surgeon, 
contrary  to  his  promise,  performed  while  she  was  under  the  influence  of 
the  anaesthetic  for  the  minor  operation.  The  surgeon  acted  believing  it  was 
for  the  plaintiff's  good,  and  there  were  no  charges  of  negligence  or  lack  of 
skill.  Held,  the  defendant's  act  was  wilful,  malicious,  violent,  oppressive, 
wanton,  and  reckless,  and  exemplary  damages  awarded.  Pratt  v.  Davis 
(111.  1905)  37  Chicago  Legal  News  213.     See  NOTES,  p.  464. 

Trusts. — Contract  Liability  of  a  Trustee  for  Appropriation 
of  the  Trust  Funds.  A  cestui  sued  her  trustee  for  conversion  of  the 
trust  funds.  Held,  that  the  right  of  action  was  founded  on  the  implied 
promise  of  the  defendant  to  pay  over  the  stock,  which  he  had  agreed  to  hold 
in  trust,  and  while  the  action  sounded  in  tort,  it  rested  in  contract.  Mar- 
tin v.  Gunnison  (1903)  27  Ohio  C.  C.  113;  aff.  (1904)  71  Ohio  St.  480. 

Some  early  cases  allow,  for  a  breach  of  trust,  an  action  in  case,  Me- 
god's  Case  (1585)  4  Leonard  225;  Butler  v.  Butler  (1657)  2  Sid.  21;  Jevon 
v.  Bush  (1685)  1  Vern.  342,  344  ;  or  in  assumpsit.   Smith  v.  Jameson  (1794) 

5  T.  R.  601,  603.  But  the  rule  found  in  Forde  v.  Hoskins  (161 5)  1  Rolle 
125;  Turner  v.  Sterling  (1671)  Freeman  15;  Bonardiston  v.  Soame  (167 1) 

6  How.  St.  Trials  1063,  1098;  Sturt  v.  Mellish  (1743)  2  Atk.  610,  612;  that 
a  cestui's  remedy  for  breach  of  trust  lies  solely  in  equity,  is  now  well  settled. 
Holland  v.  Holland  (1869)  L.  R.  4  Ch.  App.  449,  451;  Johnson  v.  Johnson 
(1876)  120  Mass.  465;  except  where  an  account  has  been  stated  by  the 
trustee.  Roper  v.  Holland  (1835)  3  A.  &  E.  99.  But  where,  as  in  the 
principal  case,  the  trust  has  terminated  except  for  the  payment  of  an  ascer- 
tained sum,  the  cestui  may,  in  the  United  States  generally,  sue  in  assump- 
sit. Underhill  v.  Morgan  (1865)  33  Conn.  105,  109;  Chase  v.  Perley  (1889) 
148  Mass.  289,  294;  Lyndev.  Davenport  (1885)  57  Vt.  597. 
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A  Practical  Treatise  on  the  Law  of  Receivers,  as  Appli- 
cable to  Individuals,  Partnerships  and  Corporations.  By  Wil- 
liam A.  Alderson.  New  York  :  Baker,  Voorhis  &  Co.  1905.  pp. 
lxxi.,  956. 

The  author  of  this  treatise  is  the  reviser  of  Beach  on  Receivers. 
Accordingly,  he  brought  to  the  performance  of  his  present  task  an 
amount  of  preparation,  which  does  not  always  characterize  the  legal 
writer,  in  this  era  of  rapidly  multiplying  books.  It  is  not  surprising, 
therefore,  that  his  publishers  confidently  declare  that  "this  work  con- 
stitutes an  exhaustive  presentation  of  every  feature  of  the  Law  of 
Receivers  and  contains  more  matter,  more  cases,  and  a  greater  num- 
ber of  topics,  than  any  other  book  on  the  subject ".  Our  examin- 
ation of  the  volume  convinces  us  that  this  claim  is  well-grounded. 
Whether  it  contains  any  unnecessary  topics  and  any  superfluous  mat- 
ter, is  quite  another  question.  A  comparison  of  the  chapter,  on  Re- 
ceivers in  Bankruptcy,  with  the  corresponding  sections  in  the  last 
edition  of  Collier  on  Bankruptcy,  will  show  the  fullness  with  which 
Mr.  Alderson  discusses  even  the  minor  topics  of  his  theme.  Cap- 
tious readers  may  think  that  it  also  shows  a  superfluity  of  matter,  in 
the  three  or  four  pages  devoted  to  the  consideration  of  the  question, 
whether  the  appointment  of  a  receiver  in  a  State  Court  is  an  act  of 
bankruptcy.  There  can  be  no  doubt,  however,  that  his  discussion  of 
"The  Effect  of  Bankruptcy  Proceedings  on  Receivership  Proceed- 
ings in  State  Courts,"  is  excellent. 

"  Receivers  of  Railroads"  is  a  topic  which  naturally  lends  itself  to 
extended  consideration,  from  several  points  of  view  ;  and  the  author 
has  spared  neither  himself  nor  his  readers,  in  this  part  of  his  work. 
Not  only  has  he  collated  the  cases  exhaustively,  but  he  has  indulged 
himself  in  trenchant  criticism  of  what  he  believes  to  be  evil  tenden- 
cies and  bad  practices.  He  bastes  "friendly  receivers"  and  their 
advocates  most  vigorously,  quoting  freely  from  eminent  judges,  the 
while.  Most  of  the  chapter  on  "  Receivers  of  Partnership  Property" 
is  admirable  ;  but  the  section  headed,  "  Right  to  Share  in  Profits  as  a 
Test  of  the  Partnership  ",  is  rather  disappointing.  The  author  seems 
to  have  had  in  mind,  here,  the  rule  that  a  receiver  may  be  appointed 
in  actions  between  joint  owners  of  profits,  whether  they  are  partners 
or  not. 

We  have  no  doubt  that  the  volume  will  be  found  very  useful  to 
the  practitioner.  It  is  certainly  a  fine  specimen  of  the  bookmaker's 
art ;  and,  probably,  the  publishers  are  justified  in  claiming  that  it  "is 
not  only  the  latest,  but  the  most  extensive  and  satisfactory  work  on 
the  subject ". 

A  Brief  Survey  of  Equity  Jurisdiction.  By  C.  C.  Langdell. 
Cambridge  :  The  Harvard  Law  Review  Association.      1905,  p.  303. 

The  series  of  articles  appearing  in  the  Harvard  Law  Review  from 
time  to  time  under  this  title  demonstrated,  if  any  further  proof  of  the 
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fact  were  required,  that  Professor  Langdell  was  a  master  of  the  art  of 
legal  exposition.  In  these  articles  he  brought  to  bear  his  great 
powers  of  critical  analysis  and  historical  research  upon  a  subject 
involved,  so  far  as  text  writers  were  concerned,  in  such  doubt,  con- 
fusion and  indefiniteness  as  to  justify  in  some  measure  the  observation 
of  Selden  that  the  rules  of  equity  varied  as  the  chancellor's  foot.  The 
result  of  his  investigation  was,  that  fundamental  principles  governing 
the  exercise  of  equity  jurisdiction  were  traced  to  their  sources,  their 
true  scope  and  meaning  ascertained,  and  what  had  hitherto  been 
regarded  as  a  heterogeneous  collection  of  rules  and  maxims  was 
reduced  to  an  orderly  and  comprehensive  system  expressed  in  a  style 
which  is  marvellously  clear  and  concise,  and  at  the  same  time  com- 
prehensive and  illuminating. 

Such  a  stimulating  source  for  discussion  and  investigation  could 
not  fail  to  give  rise  to  much  critical  examination  of  the  author's 
theories,  and  to  occasional  differences  of  opinion  on  the  part  of 
teachers  and  writers,  as  is  notably  the  case  with  the  views  expressed 
by  Professor  Langdell  upon  the  subject  of  "equitable  conversion  "  (p. 
65)  and  specific  performance  of  negative  contracts. 

The  well  thumbed  volumes  of  the  Harvard  Law  Review  to  be 
found  upon  the  shelves  of  every  library  of  significance,  bear  witness, 
however,  to  the  extent  to  which  these  articles  have  been  a  constant 
source  of  inspiration  to  students  and  teachers  alike,  to  say  nothing  of 
the  occasional  assistance  which  they  afford  to  practitioners  having 
some  intricate  problem  of  equity  jurisprudence  to  solve.  The  repub- 
lication of  these  articles,  therefore,  in  some  convenient  form  rendering 
them  more  accessible  to  the  constantly  increasing  number  of  their 
readers,  was  much  to  be  desired. 

The  present  volume  is  strictly  a  reprint.  Very  little  will  be  found 
in  it  which  did  not  appear  in  the  original  articles  as  published  in  the 
Harvard  Law  Review.  Not  even  a  table  of  cases  or  an  index  is  added 
to  assist  the  reader  who  may  wish  to  locate  some  special  topic  or 
trace  some  particular  doctrine.  The  practical  value  of  the  book 
might  also  have  been  greatly  enhanced  by  the  judicious  selection  and 
addition  of  modern  decisions,  in  which  it  is  to  be  regretted  many 
judges  have  not  consistently  followed  the  results  reached  by  the 
author.  It  is  believed  these  articles,  carefully  annotated  by  a  com- 
petent authority  in  the  manner  indicated,  would  be  unrivalled  as  an 
authoritative  text  and  work  of  reference  on  the  subject  of  equity  juris- 
diction, viewed  both  upon  a  theoretical  and  practical  standpoint.  It 
is  earnestly  to  be  desired  that  some  one  properly  qualified  by  training, 
experience  and  native  ability  may  be  induced  to  undertake  this  work 
for  some  future  edition,  and  that  in  any  event  future  purchasers  of  the 
book  may  not  be  deprived  of  the  mechanical  aid  of  an  index  and  a 
table  of  cases. 

A  Treatise  on  the  Law  of  Wills.  John  R.  Rood.  Chicago,  111. : 
Callaghan  &  Co.      1904.     pp.  lxvi,  635. 

An  attempt  to  summarize  all  the  law  of  the  passing  of  property 
from  the  dead  to  the  living  is  made  in  a  treatise  on  wills,  including 
gifts  causa  mortis,  with  a  summary  of  the  law  of  descent,  distribution 
and  administration,  by  John  R.  Rood.  An  effort  to  explain  thor- 
oughly the  essentials  of  all  of  these  topics,  in  a  single  volume  of  less 
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than  six  hundred  pages,  is  an  ambitious  enterprise.  Yet  the  author 
has  attained  to  no  small  degree  of  success,  and  has  produced  a  book 
with  many  excellent  features. 

The  style  is  clear,  forcible  and  pleasing.  Many  of  the  pages  are 
adorned  with  a  dry  humor,  which  lightens  up  the  subject.  A  striking 
illustration  of  this  is  in  the  following  explanation  of  why  none  but 
natural  persons  make  wills.  "Only  creditors  attend  the  obsequies  of 
corporations,  they  never  leave  orphans  or  widows  to  mourn  at  their 
funerals,  and  the  Orphans'  Courts  have  no  jurisdiction  to  administer 
their  estates."  If  any  difficulty  were  to  be  noted  in  regard  to  the  lit- 
erary merits  of  the  book,  it  would  be  found  in  an  occasional  ambi- 
guity caused  by  the  effort  to  condense  much  substance  into  small 
compass. 

The  black-letter  summaries  of  the  topics  to  be  discussed  are  very 
accurate  and  evince  great  care  in  their  preparation.  They  are  so  ar- 
ranged as  to  give  material  aid  to  the  student  in  understanding  the 
scheme  of  the  book.  In  addition  to  these,  the  "forecasts'"  and 
"  retrospects, "  at  the  beginning  of  the  chapters,  are  admirable  for 
keeping  the  thought  of  the  reader  fully  abreast  of  the  discussion.  The 
foot-note  references  to  monographic  notes  in  the  various  "reporter" 
systems  must  also  prove  of  great  service  to  any  diligent  student. 

One  especially  valuable  feature  of  the  book  is  in  the  unbiased  dis- 
cussion of  the  reasons  upon  which  are  founded  the  rules  and  princi- 
ples explained.  Sometimes  the  reader  wishes  that  these  might  have 
been  more  extended  ;  but  they  are  generally  clear  and  exact,  and  uni- 
formly full  of  good  suggestions.  These  are  carefully  and  adequately 
sustained,  as  a  rule,  by  apt  citations  of  cases,  and  the  careful  and 
successful  grouping  of  the  statutory  law  of  the  different  states.  The 
latter  feature  is  pleasingly  noticeable  throughout  the  book.  In  the 
author's  distinction  between  a  will  and  a  contract,  his  explanation  of 
wills  made  for  valuable  consideration,  his  summary  of  the  develop- 
ment of  modern  wills,  his  explanation  of  the  fact  that  a  will  must  dis- 
pose of  property,  and  his  form  of  will  and  description  of  its  proper 
parts,  he  has  shown  particular  care  and  precision. 

The  one  feature  of  the  work,  which  may  impress  some  careful 
readers  adversely,  is  its  terseness, — amounting  in  some  instances  almost 
to  epigram, — which  one  wishes  could  have  been  avoided  by  making  the 
volume  somewhat  larger.  This  feature  is  particularly  noticeable  in 
the  discussions  of  testamentary  capacity  of  mind  and  restraints  on  tes- 
tamentary freedom  of  will.  Less  than  twelve  pages  are  devoted  to  the 
former  topic;  and  its  treatment  is  thus  made  disproportionately  short. 
If  more  space  could  have  been  given  to  these  very  important  subjects, 
even  though  it  were  at  the  expense  of  some  minor  matters,  it  would 
have  improved  greatly  the  value  of  the  treatise  for  both  students  and 
practitioners.  A  little  more  explanation  at  many  points  would  mate- 
rially aid  the  learner. 

The  volume,  as  a  whole,  is  to  be  commended  as  a  valuable  contri- 
bution to  the  legal  literature  of  wills,  intestacies,  gifts  causa  mortis 
and  administration  of  decedents'  estates. 

The  Okga.niza.tion  and  Management  of  Business  Corpora- 
tions. By  Walter  C.  Clephane,  LL.M.,  St.  Paul,  Minn.:  West 
Publishing  Co.      1905.      pp.  xxvi.,  246. 


BOOK    REVIEWS.  483 

This  book  is  a  compilation  of  lectures  designed  to  inform  students, 
already  familiar  wiih  theoretic  corporation  law,  "exactly  how  to 
apply  the  principles  they  had  learned."  The  author,  however,  in 
many  places  forgets  his  thesis.  He  discusses  at  length  such  subjects 
as  the  liability  of  the  registrar  of  stocks  for  an  illegal  issue  (Section 
181  et  seq.),  the  legality  of  voting  trusts  (Section  213  and  sub- 
divisions), the  liability  of  the  transfer  agent  for  an  illegal  transfer 
(Sections  190-199).  He  fails  to  discuss  promoters'  options  on  prop- 
erty, underwriting  agreements  and  corporate  moitgages  ;  all  subjects 
of  great  practical  importance.  The  method  of  qualilying  to  do  busi- 
ness in  a  foreign  jurisdiction   is  treated   much  too  briefly.     (Section 

153)- 

Nothing  can  be  more  vital  to  counsel  in  starting  a  corporation 
than  to  see  that  its  stock  when  issued  becomes  fully  paid  stock  Mr. 
Clephane  suggests  what  we  believe  to  be  the  discredited  method  of 
issuing  the  entire  capital  stock  to  the  promoters  in  payment  for  prop- 
erty, the  promoters  agreeing  at  the  same  time  to  return  (say)  one- 
quarter  thereof  to  the  corporation  to  be  sold  by  it  at  less  than  par  to 
procure  working  capital  (Sections  116,  157,  170,  227a,  229,  230, 
232,  234,  246).  If  the  directors  issue  $ioo,coo  of  stock  for  property 
plus  a  promise  to  return  $25,000  thereof,  it  is  hard  to  understand 
how  the  property  alone  can  be  considered  as  full  payment  for  the 
entire  $100,000  of  stock.  It  is  true  that  some  juries  have  found  no 
deliberate  overvaluation  in  a  transaction  of  this  kind,  but  it  is  equally 
true  that  it  is  a  jury  question  which  might  well  be  found  the  other  way. 
It  is  utterly  contrary  to  business  principles  to  suppose  that  if  the 
property  were  worth  the  amount  of  stock  originally  issued,  the 
recipient  would  agree  to  give  up  one-quarter  of  such  stock. 

The  author's  idea  of  the  respective  powers  of  the  stockholders  and 
the  directors  does  not  fit  New  York  conditions.  In  New  York  there 
is  no  "first  meeting  of  incorporators,"  but  the  directors  are,  by 
virtue  of  the  statute  and  the  certificate  of  incorporation,  invested  with 
the  complete  management  of  the  affairs  of  the  corporation.  It  may 
be  that  in  matters  seriously  affecting  the  corporation,  the  board  of 
directors  may  wish  to  refer  the  question  to  the  stockholders,  just  as  in 
certain  cases  the  legislature  may  choose  to  refer  specific  questions  to 
the  people  at  large,  but  it  seems  highly  improper,  in  New  York  at 
least,  to  have  the  body  of  stockholders  legislate  for  the  corporation 
in  matters  of  detail  so  minute  as,  for  instance,  the  form  of  the  cor- 
porate seal  and  of  the  stock  certificates  (Sections  120,  121). 

Certain  other  provisions  are  inapplicable  to  New  York.  We  do 
not  agree  that  "it  is  contrary  to  the  general  practice  to  confer  the 
right  to  make  and  amend  By-Laws  upon  the  directors  "  (Section  75). 
It  is  certainly  untrue  that  in  New  York  the  board  of  directors  may 
authorize  the  creation  of  a  mortgage  without  any  authorization  by 
the  stockholders  (Section  217).  Section  2  of  the  Stock  Corporation 
Law  requires  a  two-thirds  consent  of  stockholders,  and  we  have  seen 
many  certificates  of  New  Jersey  corporations  inserting  this  requirement, 
much  in  favor  with  the  investing  public. 

The  form  of  bond  recommended  by  Mr.  Clephane  (Sections  217b 
and  c)  curiously  calls  for  a  description  of  the  property  mortgaged  to 
be  inserted  in  the  body  of  the  bond.     It  should  be  remembered  that 
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in  the  m  idern  corporate  mortgage  the  description  of  the  property 
mortgaged  may  extend  over  one  hundred  printed  pages,  and  to  insert 
all  this  in  an  engraved  bond  would  be  a  most  startling  innovation. 
We  believe  that  it  is  customary  to  insert  in  the  bond  (as  well  as  m  the 
mortgage  securing  the  same)  that  in  case  of  a  default  the  principal 
of  the  bond  may  be  declared  due.  Mr.  Clephane's  form  omits  this 
provision. 

In  our  opinion  the  book  is  not  carefully  planned  ;  lacks  origi- 
nality ;  contains  needless  repetition  ;  and  its  forms  are  incomplete  in 
number  and  verbose  in  substance. 

A  Treatise  on  Special  Subjects  of  the  Law  of  Real  Prop- 
erty. By  Alfred  G.  Reeves.  Boston  :  Little,  Brown  &  Co.  1904. 
pp.  lxv,  913. 

Decidedly  the  law  of  real  property  is  having  its  innings.  The 
seed  sown  by  Digby,  Maitland  and  Gray  has  not  all  fallen  on  stony 
ground,  and  we  are  beginning,  in  increasing  measure,  to  reap  the  fruits 
of  their  labors.  Within  a  decade  we  have  had  Jenks'  admirable  sum- 
mary of  the  Modern  Law  of  Real  Property,  Tiffany's  lucid  exposition 
of  the  same  theme  from  the  American  point  of  view,  new  editions  of 
Edwards'  Compendium  and  of  Williams'  and  Washburn's  standard 
treatises,  with  abundant  discussion  of  perpetuities,  contingent  remain- 
ders, determinable  fees,  and  the  like  in  the  legal  periodicals.  Not  the 
least  interesting  and  valuable  of  these  recent  contributions  to  our  un- 
derstanding of  property  law  is  Professor  Reeves'  learned  treatise.  A 
new  and  original  form  of  exposition  lends  itself  easily — perhaps  too 
easily — to  criticism.  It  is  at  least  open  to  question  whether  the  com- 
bination of  "outline"  and  "elaborate  treatment "  of  special  topics 
provides  a  form  suited  either  to  the  student  for  whom  the  former  is  de- 
signed or  to  the  lawyer  who  will  find  his  chief  account  in  the  latter. 
But  the  problem  of  furnishing  a  text-book  for  the  beginner  and  a  hand- 
book for  the  expert  in  our  science  in  one  and  the  same  work  is  prob- 
ably insoluble,  and  Professor  Reeves'  device  for  meeting  it  is  not 
without  merits  of  its  own.  Perhaps  a  fuller  outline  of  the  common 
law  system  as  modified  by  equity  followed  immediately  by  the  author's 
admirable  exposition  of  the  Feudal  System  (Book  II — Holdings  of 
Real  Property,  pp.  333-396),  with  the  detailed  study  of  fixtures  and 
incorporeal  hereditaments  postponed  to  a  more  convenient  season, 
would  have  rendered  the  book  more  useful  to  the  student  without  de- 
tracting from  its  utility  for  the  profession  at  large.  But  all  qualifica- 
tions aside,  the  work  is  one  of  unusual  excellence.  Not  the  least  of 
its  merits  is  the  fact  that  in  it  our  law  of  real  property  once  more  be- 
comes a  living,  breathing  reality.  Trie  whole  of  it,  from  its  obscure 
Anglo-Saxon  beginnings  through  the  artificialities  of  its  feudal  develop- 
ment, down  to  its  latest  expression  in  recent  American  statutes  and 
decisions,  is  welded  together  into  a  coherent  and  intelligible  s\stem. 
In  the  second  place  the  form  of  statement  adopted  is  clear  and  inter- 
esting, free  from  unnecessary  technicalities  and  with  the  unavoidable 
obscurities  brought  into  the  light  of  modern  understanding.  And, 
lastly,  it  is  in  the  main  an  accurate  presentation  of  the  law,  ancient 
and  modern.  The  author  has  mastered  the  abundant  literature  of  the 
subject  as  well  as  the  leading  cases,  and  he  has  read    the  cases  him- 
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self,  with  judgment  and  discrimination.  Incomplete  as  it  is  (the  vol- 
ume in  hand,  consisting  of  an  outline  of  all  property  law.  and  of  full 
treatment  of  special  topics,  is  to  be  followed  by  a  second  volume  de- 
voted to  estates  and  acquisition  of  title)  the  work  is  to  be  welcomed 
as  a  substantial  contribution  to  the  literature  of  the  law  of  Real 
Property.  The  faults  of  the  book  are  the  defects  of  its  qualities. 
An  original  mind — such  as  is  too  seldom  attracted  to  the  study  of 
property  law — yields  insensibly  to  the  temptation  to  recast  the  termin- 
ology of  its  subject,  to  affix  definite  and  precise  meaning  to  terms 
and  phrases  which  have  come  to  be  used  in  a  confusing  variety  of 
significations,  to  classify  and  arrange — in  a  word,  to  bring  order  out 
of  chaos.  It  is  hardly  necessary  to  say  that  this  is  in  many  respects 
the  most  important  service  which  the  law  writer  can  perform,  nor 
that  he  who  undertakes  it  must  be  prepared  to  justify  every  such  inno- 
vation as  a  necessary  improvement  on  the  existing  terminology  or 
classification.  For,  if  not  necessary,  the  innovation  but  adds  another 
element  of  unceitainty  and  makes  confusion  worse  confounded.  No 
exception  can  be  taken  to  the  adoption  of  the  phrase  '■  qualified 
estate"  to  describe  the  various  forms  of  conditional  and  determinable 
estate,  as  fees  tail,  estates  on  condition,  estates  on  (collateral)  limita- 
tion, and  estates  on  conditional  limitation,  and  the  elimination  of 
the  double  faced  base  fee  from  our  legal  vocabulary  is  to  be  com- 
mended. The  restriction  of  the  phrase  estate  or  fee  "  on  limitation  " 
to  the  estate  on  "collateral"  or  "special'*  limitation  is  of  doubtful 
utility  as  involving  confusion  of  the  popular  with  the  technical  sense 
of  the  term  limitation.  To  limit  an  estate  does  not  in  the  law  of  real 
property  mean  to  restrict  or  qualify  it.  Every  fee,  whether  absolute 
or  qualified,  is  an  "estate  on  limitation,"  and  it  would  have  been 
better  to  employ  the  more  usual  phrase,  collateral  limitation,  to  de- 
scribe the  estate  under  consideration.  The  bold  assumption  in  the 
text  (p.  599)  of  the  general  validity  of  fees  of  this  character  is  not 
justified  nor  properly  qualified  by  the  reference  in  a  foot  note  (p. 601) 
to  Prof.  Gray's  discussion  of  the  question  in  his  work  on  Perpetuities. 
Other  instances  may  be  observed  of  the  author's  freedom  in  deal- 
ing with  ancient  landmarks  of  the  law.  It  is  not  easy  to  see  what  is 
gained  by  adopting  a  novel  definition  of  the  term  fixtures  in  prefer- 
ence to  the  one  "most  commonly"  employed  by  "courts  and  text 
book  writers";  nor  why,  if  the  good  old  term  "servitude"  was  to  be 
rescued  from  oblivion  and  pressed  into  the  service  of  the  modern 
lawyer  it  should  have  been  perverted  from  its  original  signification, 
comprehending  all  manner  of  rights  in  alieno  solo,  to  a  restricted  de- 
scription of  the  various  kinds  of  quasi-easements,  such  as  customary 
and  public  rights,  natural  rights,  etc.,  to  the  exclusion  of  rents, 
profits,  and  easements  proper.  The  reviewer  is  at  a  loss  whether  to 
assign  the  same  penchant  for  improvement  of  our  legal  terminology 
the  author's  curious  identification  of  the  modern  contract-rent  with 
the  feudal  rent-service  (pp.  120-132).  The  confusion  which  this  in- 
volves for  the  student  of  our  legal  history  is  not  compensated  by  any 
advantage  flowing  to  the  practicing  lawyer  from  such  a  misreading  of 
the  authorities.  The  repeated  description  of  feudal  villeins  as  slaves 
and  the  conception  of  rent-service  as  derived  from  the  menial  services 
rendered  by  the  emancipated  slaves  for  the  land  parcelled  out  to  them 
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(p,  122)  is  a  singular  aberration  in  a  work  so  learned  and  generally 
so  sound  and  accurate.  Among  minor  errors  are  to  be  noted  the 
statement  that  the  tenant's  estoppel  in  American  law  of  real  property 
is  based  on  the  existence  of  a  rent  (p.  123)  and  the  classification  of 
an  absolute  conveyance  made  for  security  as  an  equitable  mortgage 
(p.  620).  "Tenorial  "  rent  (p.  117)  is  of  course  a  misprint  for  ter- 
morial. 

It  is  one  of  the  inevitable  vices  of  a  careful  review  that  the  errors 
to  which  attention  is  called  shall  loom  so  large  as  to  obscure  the  com- 
mendation which  it  accords.  But  the  reviewer  is  at  fault  if  he  has  not 
left  upon  the  reader  the  impression  that  the  work  under  consideration 
is,  with  all  its  blemishes,  a  singularly  valuable  and  interesting  contri- 
bution to  the  literature  of  its  subject.  The  second  and  concluding 
volume  of  Prof.  Reeves'  treatise  will  be  eagerly  awaited. 
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EXEMPTION    OF    PRIVATE    PROPERTY    AT 
SEA  FROM  CAPTURE. 

Among  the  wishes  recorded  in  the  Acte  Final  of  the 
Peace  Conference,  which  assembled  at  The  Hague  in  1899, 
are  the  following:  that  the  question  of  the  rights  and  the 
duties  of  neutrals  be  entered  on  the  programme  of  a  near 
future  conference ;  that  the  proposal  which  contemplates 
the  declaration  of  the  inviolability  of  private  property  in 
war  upon  the  sea  be  referred  {renvoyee)  to  a  subsequent  con- 
ference for  examination  ;  and  that  the  proposal  to  settle  the 
question  of  the  bombardment  of  open  towns  by  naval  forces 
be  referred  to  a  subsequent  conference  for  examination. 
Although  these  wishes  found  no  contractual  obligation  on 
the  part  of  the  signatories  of  the  several  Hague  conventions, 
the  three  subjects  thus  remitted  are  well  entitled  to  priv- 
ileged consideration  in  formulating  the  programme  of  the 
second  conference  whose  call  at  an  early  date  seems  now  to 
be  assured.  Events  of  the  recent  war  have  so  sufficiently 
shown  the  need  of  general  agreement  on  many  questions 
of  the  rights  and  the  duties  of  neutrals  (so  fully  and  ably 
set  forth  by  Professor  Holland  in  his  paper  read  before 
the  British  Academy  in  April  last)  as  to  leave  less  doubt  of 
their  consideration,  than  of  the  broad  principle  of  the  in- 
violability of  private  property  at  sea. 

As  early  as  May  7,  1784,  the  United  States  resolved  in 
favor  of  this  principle.  In  instructions  of  this  date  to  the 
American  commissioners  in  Paris,  the  Congress,  enjoying 
the  full  treaty-making  power  of  the  Confederation,  author- 
ized the  insertion  in  the  treaties  to  be  concluded  with  the 
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states  of  Europe,  a  provision  declaring  that,  in  case  of  war 
between  the  contracting  parties,  all  merchants  and  traders 
exchanging  products,  and  thereby  rendering  the  necessaries, 
conveniencies,  and  comforts  of  human  life  more  easy  to 
obtain  and  more  general,  should  "  be  allowed  to  pass  free  and 
unmolested,"  and  that  neither  party  should  issue  commis- 
sions to  private  armed  vessels  empowering  them  to  take  such 
trading  ships  or  interrupt  such  commerce. 1  Such  was  one 
of  the  liberal  principles  upon  which  the  Congress  proposed 
to  establish  a  general  system  of  European  treaties.  Nego- 
tiations were  opened  at  Paris  with  the  representatives  of 
nearly  every  power  of  Europe,  but  with  Prussia  alone  were 
they  brought  to  a  successful  conclusion.  In  article  XXIII 
of  the  treaty  concluded  with  this  power  in  1785  was  in- 
serted, with  few  verbal  changes,  the  instructions  to  the 
American  commissioners  on  the  immunity  of  private  prop- 
erty at  sea. 

The  declaration  by  the  French  government  in  1823  of 
its  intention  not  to  molest,  in  the  otherwise  ominous  war 
with  Spain,  the  commerce  either  of  Spain  or  of  neutrals, 
except  in  case  of  an  attempt  to  break  a  blockade,  afforded 
the  United  States  a  favorable  opportunity  of  again  bring- 
ing the  subject  to  the  attention  of  European  powers.  It 
was  doubtless  with  a  peculiar  interest  that  John  Quincy 
Adams,  Secretary  of  State,  recollective  of  the  instructions 
under  which  as  minister  to  Prussia  he  had  negotiated  the 
treaty  of  1799,  now  inserted  in  the  projet  of  a  treaty,  which 
should  serve  as  a  basis  of  the  negotiations,  the  provisions  of 
article  XXIII  of  the  first  treaty  with  Prussia.  Richard 
Rush,  our  minister  at  London,  was  the  first  to  be  instructed. 
Said  the  Secretary  of  State  in  instructions  of  July  28, 1823 : 
"  We  make  the  first  proposal  to  Great  Britain  as  to  the 
power  most  competent  to  secure  its  ultimate  success,  and 
to  the  nation  which  we  sincerely  believe  would  finally  de- 
rive the  greatest  share  of  the  blessing  which  its  universal 
establishment  would  bestow  upon  the  family  of  man."2 
Questions  of  commerce,  fisheries,  boundaries,  slave-trade, 
general  maritime  law  and  impressment  of  seamen,  and  the 
greater  problem  of  future  policy  as  to  the  new  American 

1  Secret  Journals,  III.,  486. 

2  American  State  Papers,  Foreign  Relations,  V,  533. 
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republics,  likewise  demanded  the  attention  of  the  able 
American  minister.  Early  in  his  negotiations,  he  had  de- 
clared an  unwillingness  to  enter  into  any  agreement  with 
regard  to  maritime  questions,  except  in  conjunction  with  a 
stipulation  on  the  question  of  impressment,— a  question 
which  the  British  plenipotentiaries  pointedly  refused  to  re- 
open. When,  then,  an  attempt  was  made  to  introduce  as  a 
separate  proposition  the  subject  of  exemption  of  private 
property  at  sea  from  capture,  the  reply  was  made  that,  un- 
der the  circumstances  which  had  prevented  a  discussion  of 
the  question  of  maritime  law,  there  would  be  manifest  in- 
convenience in  going  into  a  question  of  the  same  class, 
which,  besides  being  totally  new  as  an  object  of  discussion, 
involved  a  most  extensive  change  in  the  principles  and 
practice  of  maritime  war.1  The  inextricable  connection 
of  questions  of  maritime  law  and  of  impressment  thus  pre- 
vented a  consideration  of  the  American  proposal.  "  But  it 
is  proper  for  me  to  remark,"  said  Mr.  Rush,  in  reporting, 
on  August  12,  1824,  the  result  to  the  Secretary  of  State, 
"  that  no  sentiment  dropped  from  the  British  plenipoten- 
tiaries authorizing  the  belief  that  they  would  have  concurred 
in  the  object  if  we  had  proceeded  to  the  consideration  of  it. 
My  own  opinion,  unequivocally,  is  that  Great  Britain  is  not 
prepared  to  accede,  under  any  circumstances,  to  the  prop- 
osition for  abolishing  private  war  upon  the  ocean."2  Both 
the  Russian  and  French  governments,  to  whom  the  pro- 
posal was  likewise  communicated  expressed  their  hearty 
approval  of  the  principle,  but  urged  the  expediency  of  its 
universal  adoption. 

At  the  outbreak  of  the  Crimean  War,  it  was  feared  by 
the  Allies  that  Americans  might  accept  commissions  from 
the  Emperor  of  Russia  to  cruize  as  privateers.  Proposi- 
tions were  made  to  the  United  States  to  enter  into  engage- 
ments for  the  abolition  of  privateering.  In  reporting,  on 
March  24,  1854,  a  conversation  with  Lord  Clarendon  on  the 
subject,  Mr.  Buchanan,  minister  at  London,  said:  "  In  an- 
swer, I  admitted  that  the  practice  of  privateering  was  sub- 
ject to  great  abuses ;  but  it  did  not  seem  to  me  possible, 
under  existing  circumstances,  for  the  United  States  to  agree 
to  its  suppression,  unless  the  great  naval  powers  would  go 

1  American  State  Papers,  Foreign  Relations,  V.  564.        2Id.  V,  551. 
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one  step  further,  and  consent  that  war  against  private  prop- 
erty should  be  abolished  altogether  upon  the  ocean  as  it 
had  already  been  upon  the  land."1  President  Pierce,  in  his 
annual  message  of  December  following,  declared  that  the 
United  States  could  entertain  no  proposition  to  enter  into 
engagements  by  which  private  property  would  be  exempt 
from  capture  by  her  volunteer  fleet  and  yet  remain  liable 
to  seizure  by  national  ships  of  war;  but  he  added,  "  Should 
the  leading  powers  of  Europe  concur  in  proposing  as  a  rule 
of  international  law  to  exempt  private  property  upon  the 
ocean  from  seizure  by  public  armed  cruisers  as  well  as  by 
privateers,  the  United  States  will  readily  meet  them  upon 
that  broad  ground."2  In  1856  came  the  famous  Declaration 
of  Paris,  with  its  four  rules  on  maritime  law  inseparably 
joined.  They  are  (1)  That  privateering  is  and  remains 
abolished  ;  (2)  That  the  neutral  flag  covers  an  enemy's 
goods,  with  the  exception  of  contraband  of  war ;  (3)  That 
neutral  goods,  with  the  exception  of  contraband  of  war,  are 
not  liable  to  capture  under  the  enemy's  flag;  and  (4)  That 
blockades  to  be  binding  must  be  effective.  Consistently 
with  the  policy  clearly  announced  in  his  annual  message  a 
year  and  a  half  earlier,  President  Pierce,  through  his  Sec- 
retary of  State,  Mr.  Marcy,  refused  to  accept  the  rule  abol- 
ishing privateering  until  an  amendment  had  been  made  for 
the  exemption  of  private  property  from  capture  by  public 
armed  vessels.  Mr.  Mason,  minister  at  Paris,  was  imme- 
diately instructed  to  propose  to  the  French  government  an 
arrangement  to  this  end.3  Negotiations  were  instituted  by 
France  with  the  other  signatories.  Russia,  Prussia,  Italy 
and  the  smaller  states  of  Europe,  with  general  unanimity, 
expressed  their  approval,  and  gave  assurances  of  support 
should  the  proposed  amendment  become  the  subject  of  a 
collective  deliberation.  Said  Prince  Gortschakoff,  in  instruc- 
tions to  the  Russian  minister  at  Paris :  "  By  order  of  the 
Emperor  you  are  invited  to  entertain  this  idea  before  the 
minister  of  foreign  affairs,  and  to  apprise  him  forthwith 
that  should  the  American  proposition   become  the  subject 

1  House  Ex.  Doc.  No.  103,  p.  10,  33rd  Cong.,  1st  Sess. 

2  Messages,  V,  275. 

3  Mr.  Marcy  to  the  Count  de  Sartiges,  July  28,  1856;  Mr.  Marcy  to 
Mr.  Mason,  July  29,  1856. 
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of  common  deliberation  among  the  powers,  it  would  receive 
a  most  decided  support  at  the  hands  of  the  representative 
of  His  Imperial  Majesty.  You  are  even  authorized  to  de- 
clare that  our  august  master  would  be  disposed  to  take  the 
initiative  of  this  question."  The  Russian  minister  at  Lon- 
don was  likewise  fully  informed  of  the  Emperor's  decided 
approval  of  the  measure.  In  reporting  to  the  Department 
of  State,  March  18,  1857,  Mr.  Mason  observed,  "  I  have  no 
doubt  that  the  delay  in  consummation  of  the  proposed  mod- 
ification of  the  Declaration  of  the  Congress  of  Paris,  pro- 
ceeds from  hesitation  on  the  part  of  England  to  give  that 
consent  without  which  the  French  government  does  not 
feel  at  liberty  to  enter  into  an  arrangement,  modifying  in 
any  respect  the  Declaration.''1  Under  instructions  of  April 
3,  1857,  Mr.  Buchanan  having  become  President,  all  nego- 
tiations on  the  subject  were  suspended  for  the  purpose  of 
examining  the  questions  involved.2  On  reviving  in  1861 
negotiations  for  the  accession  of  the  United  States  to  the 
Declaration,  Mr.  Seward,  in  circular  instructions  to  our 
ministers  in  Europe,  under  date  of  April  24,  declared 
that  the  President,  whilst  desirous  of  the  amendment  ex- 
empting private  property  at  sea  from  capture,  was  per- 
suaded that,  under  the  then  existing  circumstances,  it  was 
wise  to  secure  "  the  lesser  good  offered  by  the  Paris  Con- 
gress, without  waiting  indefinitely  in  hope  to  obtain  the 
greater  one."3  Authority  was  accordingly  given  to  sign 
conventions  embodying  the  four  rules.  The  negotiations, 
however,  came  to  naught,  for,  the  Southern  States  having 
declared  their  intention  to  grant  letters  of  marque,  it  was 
apprehended  by  Great  Britain  and  France  that  the  ac- 
ceptance by  the  United  States  of  the  provisions  declaring 
privateering  to  be  abolished  might  involve  them  in  the 
question  of  the  right  of  the  United  States  to  bind  the 
revolting  section.4 

In  his  annual  message  to  Congress,  December  5,  1898, 
President  McKinley,  with  an  appreciation  of  the  needless 
waste  of  war,  declared  it  to  be  the  desire  of  this  nation  to  re- 

1  Mss.  Dispatches,  France,  vol.  xl;  Wheaton,  International  Law  (Law- 
rence's ed.),  p.  640. 

2  Mss.  Instructions,  Great  Britain,  vol.  xvii. 
'Diplomatic  Correspondence,  1861,  p.  34.        4  Id.  p.  146. 
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duce  to  the  lowest  possible  point  the  damage  sustained  in 
time  of  war  by  peaceful  trade  and  commerce.  '•'  This  pur- 
pose," he  said,  "can  probably  best  be  accomplished  by  an 
international  agreement  to  regard  all  private  property  at  sea 
as  exempt  from  capture  or  destruction  by  the  forces  of  bel- 
ligerent powers.  The  United  States  Government  has  for 
many  years  advocated  this  humane  and  beneficent  prin- 
ciple, and  is  now  in  position  to  recommend  it  to  other 
powers  without  the  imputation  of  selfish  motives.  I  there- 
fore suggest  for  your  consideration  that  the  Executive 
be  authorized  to  correspond  with  the  governments  of  the 
principal  maritime  powers,  with  a  view  of  incorporating 
into  the  permanent  law  of  civilized  nations  the  principle 
of  the  exemption  of  all  private  property  at  sea,  not  con- 
traband of  war,  from  capture  or  destruction  by  belligerent 
powers."1  Prior  to  the  date  of  this  message,  the  Russian 
government  had  been  informed  of  the  cordial  sympathy  of 
the  United  States  with  the  principle  involved  in  the  Czar's 
proposal  of  a  general  reduction  of  military  establishments, 
and  the  readiness  of  the  United  States  to  take  part  in  the 
proposed  conference.  In  the  Russian  circular  of  January 
ii,  1899,  capture  at  sea  was  not,  it  is  true,  among  the 
enumerated  topics ;  but  in  the  invitation  of  the  Nether- 
lands government  there  were  indicated  as  questions  to  be 
discussed  at  the  proposed  conference  as  well  those  men- 
tioned in  the  Russian  circular  as  all  others,  not  affecting 
the  political  or  conventional  relations  of  the  powers,  "  con- 
nected with  the  ideas  "  set  forth  in  the  Russian  tentative 
invitation  of  August  24.2  With  the  ideas  of  the  heavy  bur- 
den of  armaments  and  the  waste  of  war,  the  American  gov- 
ernment associated  the  capture  and  destruction  of  private 
property  at  sea.  As  brought  to  the  attention  of  the  con- 
ference, the  American  proposition  declared  that,  with 
respect  to  the  signatory  parties,  private  property  should 
be  exempt  from  capture  or  seizure  on  the  high  seas  or  else- 
where by  armed  vessels  or  military  forces, — contraband  of 
war  and  vessels  with  their  cargoes  attempting  to  break  a 
blockade,  excepted.  The  wish  to  confine  the  deliberations 
of  the  conference  to  the  Mouravieff  programme  prevailed ; 

1  Foreign  Relations,  1898,  p.  lxxxv. 

2  Parliamentary  Papers,  Mis.  No.  1,  (1899),  pp.  3,  8,  27. 
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but  the  committee,  to  which  the  proposition  was  referred  by 
the  president  of  the  conference,  reporting  July  5,  through 
Professor  de  Martens,  that  it  did  not  think  that  it  was 
possible  for  it  to  enter  into  an  examination  of  the  question, 
expressed  a  wish  that  the  proposition  be  placed  in  the  pro- 
gramme of  a  future  conference.  To  this  disposition  of  the 
subject,  the  conference  (the  delegations  of  Great  Britain 
and  France,  who,  in  the  absence  of  instruction,  were  not 
prepared  for  the  introduction  of  the  subject,  abstaining) 
agreed.1  The  present  American  Executive,  in  his  annual 
message  of  December  7,  1903,  and  the  last  Congress,  in  a 
joint  resolution  approved  April  28,  1904,  have  declared  in 
favor  of  the  incorporation  of  the  principle  of  immunity 
into  the  permanent  law  of  civilized  nations. 

Of  foreign  powers,  Italy  so  early  as  1865  made  provision 
in  her  marine  code  for  abolishing,  on  condition  of  reci- 
procity, capture  and  seizure  of  the  merchant  vessels  of  an 
enemy  engaged  in  innocent  commerce.  Article  XII  of 
the  treaty  concluded  February  26,  1871,  with  the  United 
States,  establishes  as  between  the  contracting  parties  the 
immunity  of  private  property  at  sea.  In  the  Russian  regu- 
lations on  maritime  prizes  confirmed  by  the  Emperor 
March  27,  1895,  the  right  to  admit,  on  a  basis  of  reci- 
procity, the  exemption  from  confiscation  of  all  or  certain 
kinds  of  enemy  vessels  and  cargoes  is  reserved.  Austria, 
Prussia  and  Italy,  in  the  war  of  1866,  exempted  private 
property  at  sea  from  capture  in  decrees  dated,  respect- 
ively, May  13,  May  19,  and  June  20. 2  Although  in 
the  war  with  Denmark  two  years  earlier  both  Austria 
and  Prussia,  by  their  regulations  of  March  3  and  12, 
1864,  respectively,  retaliatory  of  the  Danish  regula- 
tions of  February  16,  authorized  the  capture  of  enemy 
ships  and  cargoes,  provision  was  made  in  the  treaty  of 
peace  signed  at  Vienna  October  30,  1864,  for  the  mutual 
restitution  of  such  captures.3  In  April  1868,  the  diet  of 
the  North  German  Confederation  adopted,  by  a  practically 
unanimous  vote,  a  resolution  inviting  the  federal  chancellor 

1  Id.  p.  164;  Conference  Internationale  de  la  Paix,  pp.  43,  46;  Holls, 
Peace  Conference  at  The  Hague,  p.  311. 

2  British  and  Foreign  State  Papers,  LVIII,  306,  310. 

3  Id.  LIV,  525,  549,  552,  556. 
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to  institute  negotiations  with  a  view  to  establish  by  con- 
ventions the  freedom  of  private  property  at  sea.1  At  the 
outbreak  of  the  Franco-Prussian  war,  the  Prussian  govern- 
ment, by  a  decree  oi  July  18,  1870,  extended  to  French 
merchant  vessels  at  sea  the  immunity  from  capture  enjoyed 
by  neutral  vessels.  Of  the  Prussian  announcement,  Mr. 
Fish,  the  American  Secretary  of  State,  said  :  "  This  gives 
reason  to  hope  that  the  government  and  people  of  the 
United  States  may  soon  be  gratified  by  seeing  it  univers- 
ally recognized  as  another  restraining  and  humanizing  in- 
fluence imposed  by  modern  civilization  upon  the  art  of 
war."2  France,  with  her  superior  navy,  failed  to  forego 
the  right  of  capture,  and  the  Prussian  decree  was,  near  the 
close  of  the  war,  revoked.  Said  M.  de  Chaudordy,  in  de- 
fending the  action  of  the  French  government,  in  his  note 
of  October  28,  1870,  "The  principles  that  the  Prussian 
government  advance  and  would  have  prevail  may  perhaps 
be  more  in  accord,  than  the  old  customs,  with  the  actual 
state  of  civilization,  and  it  is  possible  that  the  progress  of 
ideas  may  some  day  induce  the  powers  to  conclude  conven- 
tions having  for  their  object  the  moderation  of  the  evils  of 
war,  as  happened  in  1856.  France  will  be  the  first  to  join 
in  such  agreement;  but,  so  long  as  these  conventions  have 
not  been  generally  adopted,  we  are  within  our  right  in  hold- 
ing in  our  operations  on  the  sea  to  customs  established  by 
the  constant  usage  of  all  the  maritime  powers."3  At  the 
commencement  of  the  Chino-Japanese  war  both  belliger- 
ents declared  a  willingness  reciprocally  to  exempt  merchant 
ships  from  capture  ;  but  the  negotiations  with  this  in  view, 
conducted  through  the  American  ministers  at  Peking  and 
Tokio,  came  to  naught,  owing  to  the  refusal  of  the  Chinese 
government  to  withdraw  a  prior  inconsistent  decree.4 

Great  Britain,  peculiarly  maritime,  has  been  averse  to 
restrictions  on  belligerent  activity  at  sea,  and  accordingly 
opposed  to  entrusting  to  international  congresses,  composed 
largely  of  delegates  from  continental  powers,  the  formula- 
tion of  rules  of  naval  warfare.     Only  after  assurances  from 

1  Boeck,  De  la  Propriete  Privee  Ennemie  Sous  Pavilion  Ennemie, 
p.  127. 

2  Foreign  Relations,  1870,  pp.  216,  217.        3  Boeck,  p.  137. 
*  Foreign  Relations,  1894,  pp.  169,  174. 
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the  various  powers  invited  to  attend  the  Brussells  Confer- 
ence in  1874  that  their  delegates  should  not  entertain 
directly  or  indirectly  any  proposition  relating  to  maritime 
operations  and  naval  warfare,  did  she  decide  to  send  a 
delegate.1  Despite  historic  prejudice,  there  are  not  want- 
ing, however,  those  who  see  advantages,  under  the  rules  of 
international  maritime  law  as  accepted  at  the  present  time, 
to  a  nation  essentially  commercial  in  the  establishment  of 
the  freedom  of  private  property  at  sea.  Prior  to  the 
Crimean  War,  the  right  to  seize  the  property  of  enemy 
subjects  on  board  a  neutral,  as  well  as  an  enemy,  vessel* was 
claimed  by  Great  Britain.  France,  on  the  other  hand,  had 
entered  into  numerous  agreements  establishing  the  rule  of 
"  free  ships  free  goods,"  and  had  favored  the  doctrine  that 
the  liability  to  capture  should  be  determined  by  the  flag 
covering  the  cargo.  The  alliance  of  these  two  powers  re- 
sulted in  a  provisional  waiver  by  great  Britain  of  the  right 
of  seizing  enemy's  property  on  board  a  neutral  vessel  con- 
traband of  war  excepted.2  The  rule  thus  provisionally 
accepted  was  at  the  close  of  the  war  incorporated  in  the 
Declaration  signed  at  Paris  April  16,  1856,  to  which  all  the 
principal  powers  of  the  world,  except  the  United  States, 
Spain,  Mexico  and  Venezuela,  readily  acceded.  The  fail- 
ure of  these  four  states  was  in  no  sense  a  repudiation  of  the 
second,  third  and  fourth  rules  of  that  Declaration.  Spain 
and  Mexico,  in  communicating  to  the  French  government 
their  refusals,  expressed  their  willingness  to  approve  the 
Declaration  were  it  not  for  the  provision  abolishing  priva- 
teering.3 Venezuela  declared  an  intention  to  accede  only  in 
case  of  the  adoption  of  the  proposed  American  amendment.4 
The  United  States,  through  the  executive  branch  of  the 
government,  has  sought  the  universal  adoption  of  the  rule 
that  a  neutral's  flag  covers  enemy's  goods.  Both  Spain  and 
the  United  States  acted  on  it  in  the  war  of  1898;  and  it 
may  be  observed  that  the  latter  power,  in  its  instructions 
to  diplomatic  representatives  abroad,  April  22,  1898,  re* 
ferred  to  the  second,  third  and  fourth  rules  of  the  Declara- 

1  Supplement  to  London  Gazette,  Oct.  24, 1874. 

2  House  Ex.  Doc.  103,  p.  2.     33d  Cong.  1st  Sess. 

3  British  and  Foreign  State  Papers,  XLVIII,  133. 

*  Despatches,  France,  Mr.  Mason  to  Mr.  Marcy,  Nov.  3,  1856. 
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tion  of  Paris  as  "  recognized  rules  of  international  law."1 
Such  then  is  the  sanction  of  the  principle  that  property  of 
enemy  subjects  at  sea,  not  contraband  of  war,  is  free  from 
capture  in  neutral  bottoms. 

But  why  halt  at  this  point  ?  In  a  report  to  the  House 
of  Commons  just  four  years  after  the  signing  of  the  Dec- 
laration of  Paris,  a  select  committee  on  merchant  shipping 
said  :  "  Your  committee  are  aware  that  grave  objections 
have  been  urged  by  high  authorities  against  any  further 
step  in  advance ;  but  they  cannot  close  this  brief  comment 
on  so  important  a  question  without  expressing  a  hope  that 
Your  Honourable  House  will  agree  with  them  in  the 
opinion  that,  in  the  progress  of  civilization  and  in  the 
cause  of  humanity,  the  time  has  arrived  when  all  private 
property,  not  contraband  of  war,  should  be  exempt  from 
capture  at  sea.  Your  committee  are  of  opinion  that  Great 
Britain  is  deeply  interested  in  the  adoption  of  this  course."8 
The  committee  urged  that  in  the  event  of  hostilities 
involving  Great  Britain  her  carrying  trade  would,  under 
the  Declaration,  inevitably  be  transferred  to  American 
and  other  neutral  bottoms.  Even  a  recent  rumor  of 
war  in  Europe  in  which  there  was  a  possibility  that 
Great  Britain  might  be  involved  had,  it  was  observed, 
the  effect  of  giving  to  neutral  ships  a  decided  prefer- 
ence in  being  selected  to  carry  produce  from  distant 
parts  to  European  ports.  Proof  of  the  effect  on  merchant 
shipping  of  a  prolonged  contest  was  immediately  to  be  fur- 
nished in  the  American  Civil  War.  For  the  year  ending 
June  30,  i860,  the  value  of  imports  into  the  United  States 
carried  in  American  vessels  was  $228,164,855,  in  foreign 
vessels  $134,001,399;  the  value  of  exports  in  American  ves- 
sels $279,082,902,  in  foreign  vessels  $121,039,394.  Four 
years  later  the  value  of  imports  in  American  vessels  had 
fallen  to  $81,212,077,  while  the  value  of  imports  in  foreign 
vessels  had  risen  to  $248,350,818;  the  value  of  exports  in 
American  vessels  had  decreased  to  $102,849,409,  while  the 
value  of  exports  in  foreign  vessels  had  increased  to  $237,- 
442,730.     In  other  words,  in  i860  American  vessels  carried 

1  Moore,  Naval  War  College,  Situations  with  Solutions  and  Notes, 
(I90i)p.i52. 

2  Parliamentary  Papers  i860  XIII.  (530),  p.  xiv. 
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in  value  66j4  per  cent,  of  the  imports  and  exports  of  the 
United  States,  while  in  1864  they  carried  barely  27  }4  per 
cent.  It  is  true  that  a  large  number  of  merchant  vessels 
under  American  registry  were  either  chartered  or  pur- 
chased by  the  Government  for  the  use  of  the  army  and 
navy,  yet,  during  the  four  years  of  the  war,  there  were  sold 
to  foreigners,  vessels  aggregating  774,652  tons  as  compared 
with  671,377  tons  during  the  preceding  forty  years — a 
period  embracing  our  highest  prosperity  in  ship-building 
(1855).1  This  was  the  result  even  though  the  naval  pre- 
domination  of  the  North  over  the  South  was  never  in 
doubt.  In  a  speech  in  the  House  of  Commons,  August  5, 
1867,  J.  Stuart  Mill,  logician  and  economist,  said:  "Sup- 
pose that  we  were  at  war  with  any  power  which  is  a  party 
to  the  Declaration  of  Paris.  If  our  cargoes  would  be  safe 
in  neutral  bottoms  but  unsafe  in  our  own,  then,  if  the  war 
was  of  any  duration,  our  whole  import  and  export  trade 
would  pass  to  the  neutral  flags  ;  most  of  our  merchant  ship- 
ping would  be  thrown  out  of  employment,  and  would  be 
sold  to  neutral  countries,  as  happened  to  so  much  of  the 
shipping  of  the  United  States  from  the  pressure  of  two  or 
three,  it  might  almost  be  said  of  a  single  cruiser."3 

The  British  case  has  been  succinctly  stated  by  the  emi- 
nent jurist,  W.  E.  Hall,  who,  in  his  treatise  on  international 
law,  contends  most  earnestly  for  the  juristic  right  to  capture 
private  property  at  sea.  In  the  "  Contemporary  Review  " 
for  October,  1875,  he  says  :  "  We  have  more  ships  now  than 
our  adversaries  would  have,  and  we  can  add  more  rapidly 
to  their  number.  But  it  does  not  matter.  It  is  not  merely 
a  question  of  destroying  the  commerce  of  our  enemies,  it  is 
one  of  protecting  our  own.  Paucity  or  relative  weakness 
of  vessels  is  of  far  less  importance  for  attack  than  for  de- 
fense. The  aggressor  has  choice  of  time,  place,  and  object 
of  attack ;  and  the  power  of  making  this  choice  has  become 
more  valuable  in  proportion  to  the  means  which  steam  has 
given  of  striking  rapid  and  unexpected  blows.  *  *  # 
Trade  cannot  be  safe  now,  as  it  was  seventy  years  ago, 
unless  our  cruisers  swarm,  as  they  swarmed  then,  in  every 
water  where  our  merchant  flag  is  seen.    *   *   *    Commerce 

1  House  Ex.  Doc.  No.  1 11,  41st  Cong.  2nd  Sess,  p.  9. 

2  Hansard's  Debates,  vol.  189,  p,  881. 
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is  sensitive.  English  commerce  is  more  sensitive,  because 
more  essential  to  the  life  of  the  people,  than  that  of  any  other 
country  ;  and  uncertainty  may  injure  it  as  fatally  as  actual 
loss.  *  *  *  With  the  exception  of  England,  the  great 
powers,  taken  as  a  whole,  are  countries  which  import  com- 
modities the  use  of  which  they  can  forego  for  a  time,  which 
raise  for  themselves  the  necessaries  of  life,  and  which,  at  a 
pinch,  can  obtain  what  they  require  by  land  transport.  Eng- 
land alone  draws  from  abroad  raw  material,  on  which  most  of 
its  wealth  and  part  of  its  subsistence  depend  ;  it  alone,  desti- 
tute of  a  land  frontier,  is  a  slave  to  the  freedom  of  the  seas. 
*  *  *  Merchandize  would  be  liable  to  capture,  markets  to 
panic  and  the  distress  which  restricted  production,  conse- 
quent upon  high  prices,  would  impose  upon  the  working 
classes,  would  be  intensified  by  the  dearness,  and  perhaps 
by  a  scarcity  of  provisions.  In  face  of  these  facts,  it  may  be 
permitted  to  doubt  whether  the  belief  that  England  has  any 
interest  in  maintaining  belligerent  privilege  at  sea  is  not  a 
mere  superstition,  and  whether  Mr.  Cobden  was  not  right 
in  saying  that  '  Englishmen  have,  above  all  other  people  in 
the  world,  an  interest  in  extending  the  Declaration  of  Paris 
so  as  to  include  the  exemption  of  private  property  from 
capture  by  government  vessels.'  Shall  we  bring  our  wars 
to  triumphant  issues  by  depriving  ourselves  of  bread,  and 
our  enemies  of  wine  ?"  The  learned  writer  adverting  at  a 
later  date  to  his  article  in  the  "Contemporary  Review," 
declared  that  the  reasons  there  set  forth  for  doubting  the 
expediency  of  England's  adhering  to  the  right  of  capture 
had  grown  stronger  with  each  successive  year.1. 

The  advocates  of  the  principle  of  the  inviolability  of 
private  property  at  sea,  championed,  it  is  true,  a  century 
and  a  half  ago  by  Mably,  are  now  numerous.  A  large 
proportion  of  the  Italian  and  German  jurists  may  be  so 
classed,— including,  says  Bonfils,  of  Italian  writers,  Azuni, 
Fiore,  Galiani,  Lucchesi-Palli,  Mancini,  Paternostro,  Pier- 
antoni,  Vidari ;  of  German,  Bluntschli,  Bulmerincq,  VefiF- 
cken,  Gessner,  Holtzendorf,  de  Neumann,  and  Perels.8 
The  Institute  of  International  Law  in  its  sessions  at  The 
Hague  in  1875,  and  Zurich  in  1877,  declared  in  favor  of 

1  International  Law  (1895  ed.)  p.  448. 

2  Manuel  de  Droit  International  Public,  sec.  1 300. 
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the  principle.  Likewise  in  its  project  on  international 
prize  regulations  voted  at  Turin  in  September  1882,  a 
clause  was  inserted  declaring  for  the  inviolability  of  private 
property  at  sea,  on  condition  of  reciprocity.1 

In  times  not  far  remote,  it  was  not  unusual  for  a  state 
(overlooking,  it  may  be,  an  implied  promise)  to  levy,  in  an- 
ticipation of  war,  an  embargo  on  the  merchant  vessels  then 
in  port  of  a  prospective  enemy.  Yet  on  the  outbreak  of 
the  Crimean  War  a  period  of  six  weeks  for  loading  and 
departing  was  allowed  to  Russian  vessels  by  Great  Britain 
and  France.  Russia  reciprocated.  In  1870  France  allowed 
thirty  days.  In  1877  both  belligerents  gave  days  of  grace, 
On  the  outbreak  of  the  Spanish-American  war  the  United 
States  allowed  a  period  of  thirty  days  from  the  date  of 
the  existence  of  war;  Spain  limited  the  period  to  five  days 
from  the  publication  of  the  decree.  By  the  Japanese  im- 
perial ordinance,  issued  February  9,  1904,  Russian  vessels 
in  port  might  load  or  discharge  their  cargoes  not  later 
than  February  16.  Russia  limited  the  period  to  forty-eight 
hours  from  the  time  of  the  publication  of  the  notice  by 
the  local  authorities.  A  full  century  has  passed  since  the 
First  Consul,  at  the  commencement  of  a  war  with  Great 
Britain,  declared  prisoners  of  war  all  British  subjects 
within  the  limits  of  France.  It  is  true  a  more  recent  in- 
stance of  a  partial  retention  after  the  outbreak  of  hostilities 
of  enemy  subjects  can  be  found.  So  also  the  past  half 
century  has  furnished  two  important  cases  of  limited  ex- 
pulsion, a  case  of  an  attempted  general  confiscation  of  private 
property,  and  a  case  of  an  excessive  levy  by  an  invader  of 
requisitions  and  contributions.  Yet  to  enumerate  with  a 
knowledge  of  former  custom  these  exceptional  instances  is 
to  strengthen  the  belief  that  the  certain  tendency  in  the 
practice  oi  nations  has  been  to  extend  immunities  to  the 
person  and  property  of  the  individual  innocently  engaged. 

Samuel  B.  Crandall. 

1  Annuaire  for    1877,  pp.    114,  138;  for  1878,    p.   152;  and  for  1882 
pp.  185,  213. 
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Is  Congress  competent  to  regulate  the  conduct  of  insurance 
business  by  corporations  in  States  other  than  the  State  of  incor- 
poration?    Is  such  business  interstate  commerce? 

If  Congress  is  competent  to  do  this,  is  it  competent  also  to  se- 
cure to  the  corporations  the  right  to  do  business  in  the  several 
States  regardless  of  State  laws? 

If  so,  can  Congress  limit  the  powers  of  the  States  in  matters 
of  taxation,  deposits,  examinations,  etc.? 

It  being  conceded  that  great  hardships  exist  at  present  from 
the  fact  that  the  laws  of  certain  States  are  burdensome  and  vex- 
atious, what  advantages  due  to  the  supersession  of  state  control 
in  whole  or  in  part  could  be  expected  under  federal  control,  and 
what  evils  might  be  generated  ? 

These  questions  are  prompted  by  the  movement  for 
federal  supervision  of  insurance  inaugurated  by  important 
insurance  companies,  strengthened  by  the  advocates  of 
federal  control  of  all  business  of  national  interest,  and  gain- 
ing momentum  from  a  widespread  feeling  that  Congress 
alone  is  able  to  regulate  properly  the  great  life  companies. 
The  questions  do  not  disclose  either  hostility  or  approval. 
They  are  animated  solely  by  the  spirit  of  inquiry.  Is  the 
grave  constitutional  question  likely  to  be  resolved  in  favor 
of  federal  jurisdiction  ?  If  so,  how  will  the  new  order  affect 
the  insurance  business  generally  ? 

A  few  great  life  companies  are  the  most  prominent  di- 
rectors of  the  movement,  and  it  may  appear  that  life  com- 
panies of  enormous  size  seeking  business  throughout  the 
world  would  find  in  a  federal  system  advantages  not  enur- 
ing in  kind  or  in  degree  to  companies  of  lesser  ambition,  or 
of  different  business. 

If  a  detailed  plan  for  federal  supervision  shall  be  pre- 
sented it  is  probable  that  among  the  several  classes  of  in- 
surance interests  this  one  and  that  will  suggest  modifications 
and  additions  to  meet  peculiarities  of  its  business,  and  even 
companies  in  the  same  general  class  may  differ  in  their 

1  This  article  is  an  opinion  given  by  the  writer,  September,  1905,  as 
counsel  consulted  in  behalf  of  several  insurance  companies. 
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views.  At  present,  however,  we  need  not  take  private 
diversities  and  conflicts  into  account.  It  will  be  sufficient 
to  consider  the  broad  meaning  ol  federal  supervision.  To 
this  end  we  must  first  define  insurance  and  outline  the  sys- 
tem under  which  it  is  now  conducted,  and  then  discuss  the 
legality  and  the  probable  effect  of  the  proposed  system. 

Insurance  is  always  a  contract  in  respect  of  a  loss  of  un- 
certain happening  or  of  uncertain  date,  and  we  are  not  here 
concerned  with  the  distinction  between  fire  and  marine  in- 
surance on  the  one  hand  where  the  contract  is  purely  of 
indemnity,1  and  life  insurance  on  the  other,  where  there  is 
also  an  obligation  to  pay  a  specific  sum  op  an  event  which 
is  sure  to  happen  sometime.8 

Insurance  originally  dealt  with  perils  of  the  sea,  and  for 
centuries  was  substantially  confined  to  marine  risks.  To-day 
we  insure  against  numerous  losses — for  example,  the  cer- 
tainty of  death,  the  hazard  of  fire  and  various  happenings 
covered  by  the  broad  term  casualty  insurance.  Not  only 
has  insurance  widened  its  range  of  subjects.  New  incidents 
have  been  added, — for  example,  the  income  and  investment 
features  of  life  insurance ;  and  the  utilization  of  policies  in 
various  transactions  is  a  notable  factor  in  modern  business. 
But  however  the  scope  and  utility  of  insurance  has  ex- 
panded, its  essence  is  unchanged.  It  is  always  a  provision 
against  loss  and  no  additional  feature  or  incidental  use  will 
outweigh  this  primary  characteristic. 

The  business  of  insurance  so  commonly  calls  for  associated 
responsibility  that  it  is  not  material  to  determine  whether 
it  is  really  one  of  those  avocations  which  individuals  have 
a  constitutional  right  to  engage  in,  or  whether  the  state  may 
confine  it  to  corporations.8  At  all  events  insurance  is 
classed  in  this  country  among  those  fiduciary  enterprises 
over  which  the  government  exercises  a  peculiar  supervision. 

Association  insurance  may  be  roughly  divided  into  two 
grand  classes :  Co-operative  associations  of  insurants  who 
contribute  tor  mutual  aid,  generally  in  the  event  of  death  or 
illness,  and  business  associations  offering  insurance  of  vari- 
ous kinds  tor  gain. 

1  Imp.  Fire  Ins.  Co.  v.  Coos  County  (1894)  151  U.  S.  452,  462. 
8  Washington  Central  Bank  v.  Hume,  (1888)  128  U.  S.  195,  205. 
8  See  Commonwealth  v.  Vroman  (1894)  164  Pa.  St.  306. 
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In  the  first  class  are  the  numerous  friendly  and  benevolent 
societies.  These  may  well  be  interested  in  the  proposal  for 
federal  supervision,  though  they  are  not  included  in  the 
present  scheme.  While  they  are  largely  differentiated  in 
statute  law  from  business  associations  they  are  nevertheless 
corporations  engaged  in  insurance,  and  could  be  regulated 
under  a  federal  system. 

In  the  second  class  are  all  associations  organized  for 
profit.  These  are  so  generally  incorporated  that  we  shall 
consider  insurance  as  a  corporate  business.  In  both  stock 
and  mutual  companies  there  is  the  expectation  of  reward  in 
the  shape  of  salaries,  commissions,  etc.  In  stock  companies 
there  is  also  an  expectation  of  dividends  on  the  capital  in- 
vested. 

The  insurance  policies  in  force  in  the  United  States, 
written  by  business  associations,  are  reckoned  in  billions  of 
dollars.  By  far  the  greater  part  is  written  in  the  States  by 
foreign  companies,  that  is  to  say,  by  companies  organized 
in  another  State  or  another  country,  and  it  is  this  foreign 
business  which  it  is  proposed  to  bring  under  federal  juris- 
diction, leaving,  perforce,  each  State  to  regulate  the  local 
business  of  its  own  companies.  In  theory  of  law  all  this 
foreign  insurance  could  have  been  written  in  a  single  State, 
for  the  Supreme  Court* has  held  that  a  State  cannot  forbid 
its  citizens  to  make  a  contract  beyond  the  jurisdiction  for 
the  insurance  of  risks  within  it.1 

Now  in  certain  lines  of  insurance  much  business  is  done 
by  a  direct  contract  between  the  insured  and  a  foreign  cor- 
poration without  the  intervention  of  a  local  agent.  For  ex- 
ample, the  marine  insurance  contract  in  the  Allgeyer  case 
was  made  in  New  York  between  a  resident  of  Louisiana 
and  a  New  York  corporation,  and  covered  merchandise  in 
transit  from  New  Orleans  to  foreign  parts.  The  bulk  of  in- 
surance in  foreign  companies  is,  however,  more  conveniently 
obtained  by  dealing  with  local  agents,  who  in  their  turn 
enable  the  company  to  do  a  far  larger  business  than  would 
be  possible  by  waiting  at  home  for  applications.  This 
natural  desire  for  expansion  leads  insurance  companies  to 
establish  agencies  in  other  States  and  countries,  and  we  will 
now  survey  the  status  and  obligations  of  alien  companies 

1  Allgeyer  v.  Louisiana  (1897)  165  U.  S.  578. 
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seeking  business  in  the  United  States  and  of  State  compa- 
nies seeking  business  in  other  States. 

The  United  States  may  exclude  alien  corporations  from 
every  part  of  the  republic,  in  virtue  of  their  broad  jurisdic- 
tion over  all  foreign  relations,  and,  be  it  noted,  without  ref- 
erence to  the  power  to  regulate  commerce  with  foreign 
nations.  By  the  same  token  the  United  States  can  expel 
alien  corporations  though  these  have  been  formally  admit- 
ted to  particular  States.  As  the  power  to  exclude  and  ex- 
pel must  include  the  power  to  admit,  it  follows  that  the 
United  States  can  admit  a  foreign  corporation  to  do  busi- 
ness throughout  the  republic  without  regard  to  the  regula- 
tions of  the  States.  In  short,  as  the  United  States  have 
jurisdiction  over  the  coming  and  going  of  alien  individuals, 
they  must  have  equal  power  in  respect  of  alien  corpora- 
tions, and  it  is  not  necessary  to  discuss  here  how  far  this 
power  can  be  executed  by  treaty  without  the  support  of 
the  House  of  Representatives  evidenced  by  an  act  of  Con- 
gress. 

While  the  Constitution  confers  upon  the  United  States  a 
far-reaching  power  in  respect  of  alien  corporations  the 
federal  statutes  and  treaties  rarely  display  its  exercise. 
Actually  our  relations  with  alien  corporations  are  deter- 
mined by  the  several  States  each  acting  in  its  own  behalf 
and  in  accordance  with  its  own  views.  A  corporation  gains 
admission  to  a  certain  State  in  compliance  with  its  laws  and 
establishes  therein  its  head  office  for  American  business. 
As  an  alien  corporation  domiciled  in  a  particular  place  it 
thereafter  seeks  admission  to  other  States  whose  laws  en- 
courage its  access.1 

Permissive  local  jurisdiction  over  alien  insurance  corpo- 
rations is  so  fully  recognized  that  the  Executive  Depart- 
ment has  declined  to  entertain  a  complaint  of  unjust  dis- 
crimination preferred  against  a  State,  replying  that  in  the 
absence  of  treaty  stipulations  it  had  no  jurisdiction  of  the 
subject,  and  expressing  the  opinion  that  the  representa- 
tives of  the  States  would  not  consent  to  have  these  corpora- 
tions regulated  by  a  federal  treaty.3 

1  See  Nutting  v.  Mass.  (1902)  183  U.  S.  553  ;  Emp.  Liability  Co.  v. 
Ins.  Comm.  (1887)  64  Mich.  614. 

2  Foreign  Relations,  Great  Britain,  1899,  p.  345. 
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Domestic  corporations  are  organized  under  the  laws  of 
a  State,  a  Territory,  or  the  District  of  Columbia,  and  obtain 
a  charter  right  to  do  business  within  the  jurisdiction,  but 
they  are  not  classed  with  the  citizens  of  a  State,  who  are  en- 
titled by  the  Constitution  "  to  all  privileges  and  immunities 
of  citizens  in  the  several  States.''  Hence,  a  sister  State  may 
deny  admission  to  these  artificial  beings,  or  admit  them 
upon  condition  j1  and  though  an  association  of  individuals 
is  not  called  a  corporation  in  its  home,  a  State  may  treat  it 
as  such  where  it  really  comes  within  the  local  definition 
of  a  corporate  body.2  As  the  agents  of  a  corporation  are 
a  part  of  it  a  State  may  treat  them  accordingly.  A  foreign 
insurance  company  may  be  required  to  employ  resident 
agents,  though  the  effect  is  to  bar  citizens  of  other  States 
from  engaging  in  a  particular  business  open  to  its  own 
citizens.8 

Occasionally  insurance  companies  benefit  by  the  rule  of 
comity  under  which  a  corporation  of  one  State  is  enabled 
to  do  business  in  another  in  the  absence  of  adverse  legisla- 
tion,4 but,  generally  speaking,  the  insurance  laws  of  the 
several  States  in  regard  to  foreign  companies  are  so  com- 
prehensive as  to  leave  little  room  for  the  play  of  comity. 

An  insurance  company  seeks  admission  to  a  State  for 
the  purpose  of  doing  business  therein.  Usually  this  means 
the  establishing  of  agencies  for  insuring  local  risks,  but  a 
company  maintaining  an  agency  for  insuring  foreign  risks 
is  also  doing  business  in  the  State  subject  to  its  license  and 
control.6  Until  a  company  has  complied  with  the  pre- 
liminary requirements  it  has,  generally  speaking,  acquired 
no  standing  whatever  in  the  State.  It  is  a  mere  outsider 
negotiating  for  entrance,  and  is  evidently  incompetent  to 
question  the  propriety  or  the  legality  of  the  State's  condi- 
tions. 

Be  it  noted  that  an  admitted  company   seeking  a  re- 

1  Bank  of  Augusta  v.  Earle  (1839)  13  Pet.  519. 

;  ee  Liverpool  Insurance  Co.  v.  Mass.  (1870)  10  Wall.  566;  State  v 
Ackerman  (1894)  51  Ohio  St.  163. 

8  Cook  v.  Howland  (1902)  74  Vt.  393. 

*See  U.  S.  Fidelity,  &c,  Co.  v.  Lineham  (N.  H.,  1904)  58  At.  956 ; 
State  v.  iEtna  Life  Ins.  Co.  (1904)  69  Ohio  St.  317. 

6  North  Am.  Ins.  Co.  v.  Yates  (1905)  214  111.  272;  Commonwealth  v. 
Roswell   (1899)  173  Mass.  119. 
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newal  of  license  is  in  no  better  position.  A  Pennsylvania 
company  doing  business  in  New  York  under  yearly 
license  contended  that  a  demand  for  three  per  cent,  of  the 
current  year's  premiums  as  a  license  fee  for  the  coming 
year  was  unlawful  inasmuch  as  the  statute  did  not  fix  the 
fee  but  made  it  depend  upon  legislation  in  other  States. 
The  Court  denied  the  company's  standing  on  the  ground 
that  until  it  had  paid  the  fee  it  was  not  within  the  juris- 
diction.1 The  logic  of  this  opinion  is  impregnable.  Un- 
derstanding that  withdrawal  from  a  State  will  not  legally 
affect  any  existing  contracts,  we  must  concede  the  State's 
right  to  compel  the  company  to  choose  between  discon- 
tinuing business  and  submitting  to  new  exactions. 

An  insurance  company  applying  for  permission  to  enter 
a  State  must  show  that  its  capital  and  objects  satisfy  the 
requirements  of  the  local  law,  file  a  copy  of  its  charter, 
designate  a  resident  representative,  and  generally  comply 
with  all  preliminary  conditions.  An  insurance  company 
organized  in  a  State  is  usually  required  to  deposit  a  certain 
sum  in  cash  or  approved  securities,  and  where  it  seeks  ad- 
mission to  a  State  from  whose  own  companies  a  larger  de- 
posit is  exacted,  the  latter  may  reasonably  demand  a  local 
deposit  of  the  difference,  unless  this  is  made  up  by  a  deposit 
in  a  third  locality.  An  alien  corporation  may  reasonably 
be  required  to  show  somewhere  in  the  United  States  a  de- 
posit equivalent  to  that  exacted  from  home  corporations  in 
case  the  alien  government  requires  no  deposit  or  one  of  less 
amount. 

In  the  above  cases  the  State  simply  places  foreign  cor- 
porations on  a  par  with  its  own,  but  the  demand  made  by  a 
few  States  for  extraordinary  deposits  from  corporations  of 
other  States  is  conspicuously  unreasonable.  If  original  de- 
posits were  calculated  to  secure  the  payment  of  losses,  each 
company  would  be  obliged  to  put  up  a  sum  bearing  a  sub- 
stantial relation  to  its  risks,  and  each  State  would  properly 
demand  deposits  in  proportion  to  local  risks.  Fortunately 
deposits  need  not  be  thus  graded,  for  the  locking  up  of 
such  enormous  capital  would  make  the  cost  of  insurance 
prohibitive.  They  are  fixed  amounts  for  each  company 
engaged  in  a  particular  branch  of  business.  In  view  of  the 
1  Phila.  Fire  Ins.  Co.  v.  N.  Y.  (1886)  119  U.  S.  no. 
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relative  insignificance  of  deposits  to  the  volume  of  risks 
assumed,  it  is  perceived  that  they  are  really  evidences  of 
good  faith  rather  than  of  solvency.  Where  a  company  has 
proved  its  good  faith  by  a  satisfactory  deposit  in  the  place 
of  incorporation,  the  exaction  of  extraordinary  deposits  by 
a  few  States  denotes  a  stupid  and  selfish  policy  which,  if 
general,  would  narrow  the  field  of  insurance  everywhere  by 
greatly  increasing  the  cost.  At  first  blush  the  refusal  of  a 
State  to  admit  an  alien  company  until  it  has  made  therein 
or  in  some  other  State  a  deposit  larger  than  is  required  from 
domestic  companies  may  seem  a  prudent  exaction  from  an 
alien  body,  but  bearing  in  mind  the  real  theory  of  deposits, 
the  discrimination  appears  unreasonable. 

Where  an  applying  company  truly  conforms  to  the  en- 
trance conditions  it  is  the  duty  of  the  insurance  commis- 
sioner to  issue  a  proper  license,  and  he  may  be  compelled  to 
do  so.1 

A  licensed  insurance  company  is  ready  for  business,  and 
during  the  term  of  the  license  is  a  domiciled  person,  subject 
to  the  State's  laws,  and  entitled  to  whatever  protection  the 
constitutional  guarantees  confer. 

Insurance  legislation  in  the  United  States  includes  forty- 
six  sets  of  State  statutes,  and  every  company  doing  an  ex- 
tensive business  subjects  itself  to  many,  some  companies  to 
all  of  them.  It  is  not  necessary  to  review  this  large  body 
of  statute  law.  It  will  be  sufficient  to  call  attention  to  the 
heavy  pecuniary  requisitions  made  by  the  combined  States, 
and  to  indicate  the  embarrassments  which  the  discrimina- 
tions and  diversities  of  this  multiple  code  and  the  enforce- 
ment of  its  rules  inflict  upon  the  foreign  insurance  com- 
panies. 

The  business  of  insurance  is  taxed  by  the  States  in 
various  ways  and  at  various  rates,  and,  without  discussing 
the  broad  question  whether  insurance  is  a  proper  subject  of 
taxation,  it  is  evident  that  in  certain  States  the  taxes  are 
conspicuously  burdensome.  Besides  taxes,  insurance  com- 
panies pay  to  the  States  annually  a  large  sum  on  account  of 
supervision,  but  when  the  cost  of  supervision  is  deducted 

'People  v.  Van  Cleve  (1899)  183  111.  330;  Mutual  Life  Ins.  Co.  v. 
Boyle  (1897)  82  Fed.  705;  Bankers  Life  Ins.  Co.  v.  Howland  (1900)  73 
Vt.  1. 
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there  remains  a  great  revenue,  estimated  for  1899  at  over 
$4.000,000. * 

So  far  as  a  State  imposes  identical  rules  upon  domestic 
and  foreign  insurance  interests,  the  foreign  company  has  no 
peculiar  legal  reasons  for  complaint.  Nor  can  it  enjoin 
that  plausible  but  frequently  unintelligent  discrimination 
widely  illustrated  in  retaliatory  and  reciprocity  laws 
whereby  a  State  regulates  its  attitude  towards  the  com- 
panies of  its  neighbors  by  the  treatment  which  these  accord 
to  its  own. 

Invidious  discrimination  is  altogether  indefensible  in  any 
form,  and  is  especially  obnoxious  in  the  shape  of  extra  de- 
posits, fees  and  taxes.  The  real  extent  of  invidious  discrim- 
ination against  foreign  companies  is  not  measured  by  the 
statutory  texts.  In  most  States  local  insurance  enterprises 
are  for  one  reason  or  another  wholly  inadequate  to  meet 
local  needs.  Hence  the  insurance  laws  of  these  States  in 
fact  affect  foreign  companies  largely,  in  some  cases  almost 
entirely.  For  this  reason  they  are  too  often  disfigured  by 
drastic  and  whimsical  regulations  less  likely  to  be  adopted 
were  important  local  companies  concerned. 

The  principles  of  insurance  should  be  identical  in  all  the 
States,  yet  we  find  diversities  touching  the  very  heart  of  the 
contract.  There  is  no  good  reason  why  insurance  admin- 
istration should  not  be  substantially  uniform,  yet  we  find  a 
great  variety  of  requirements  in  matters  of  form  and  routine, 
compelling  companies  to  conduct  and  report  their  business 
in  various  ways  in  order  to  conform  to  what  are  often  trivial 
differences. 

In  the  actual  supervision  of  insurance  the  legislature  on 
rare  occasions  exercises  its  powers  of  inquisition.  Occa- 
sionally the  courts  are  invoked  to  discipline  a  delinquent 
company.  Usually,  however,  the  supervision  of  the  com- 
panies and  the  enforcement  of  the  laws  are  performed  by 
forty-six  State  insurance  commissioners.  While  there  are 
matters  which  a  legislature  cannot  delegate  to  an  adminis- 
trative officer — for  example,  the  making  of  a  standard 
policy,2  the  courts,  mindful  that  legislatures  cannot  actually 

1  See  Spectator,  Nov.  1,  1900 

2  Anderson  v.  Manchester  Fire  Ins.  Co.  (1894)  59  Minn.  182  ;  O'Neil 
v.  Ins.  Co.    1895)  166  Pa.  72. 
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regulate  the  conduct  of  corporations,  justify  them  in  promul- 
gating broad  principles  of  conduct  and  investing  officials 
with  large  discretionary  powers  in  the  matter  of  application. 

In  addition  to  making  stated  reports,  an  insurance  com- 
pany is  subject  to  examination  by  the  commissioner  at  his 
will  and  its  expense.  A  commissioner  is  frequently  author- 
ized to  revoke  the  license  of  a  company  for  failure  to  comply 
with  his  orders  or  requirements.  This  means  expulsion 
from  the  State  so  far  as  getting  new  business  is  concerned, 
though  of  course  the  existing  contracts  of  an  expelled  com- 
pany are  not  disturbed,  and  until  these  are  terminated  the 
local  relations  of  the  company  are  not  completely  severed. 
An  order  of  revocation  is  generally  subject  to  judicial  re- 
view, and,  occasionally,  is  adjudged  illegal,  but  the  proce- 
dure is  usually  valid  and  imports  a  large  personal  control 
over  the  foreign  corporation.  The  power  of  a  commissioner 
to  compel  compliance  with  his  orders  under  threat  of  expul- 
sion is  one  of  vast  influence,  and,  as  a  rule,  submission  to  all 
but  the  most  conspicuously  unreasonable  exactions  seems  to 
be  preferred  to  a  contest.  The  large  measure  of  discretion 
generally  conferred  upon  these  officials  makes  the  adminis- 
tration of  the  office  depend  upon  the  personality  of  the 
incumbent  and  too  often  subjects  the  business  to  an  objec- 
tionable control. 

We  have  seen  that  until  an  insurance  company  is  ad- 
mitted to  a  State  it  cannot  question  the  constitutionality  of 
the  State's  regulations,  though  it  must  be  understood  that 
where  the  company  really  conforms  to  the  statutory  con- 
ditions a  commissioner  cannot  deny  admission. 

A  company  admitted  is  clearly  in  a  position  to  demand 
its  constitutional  rights.  Indeed  it  is  not  bound  by  accept- 
ing entrance  conditions  purporting  to  abridge  them.  Thus 
a  foreign  company  may  remove  a  suit  from  a  state  to  a 
federal  court,  though  it  had  been  admitted  upon  the  con. 
dition  that  it  would  not  remove.1  But  it  has  been  held 
that  where  a  company  exercises  its  right  of  removal  the 
State  may  expel  it  for  breach  of  agreement.2  The  ruling  in 
the  Doyle  case  provoked  a  strong  dissenting  opinion,  and 

1  Ins.  Co.  v.  Morse  (1874)  20  Wall.  445.  See  also  So.  Pac.  Co.,  v. 
Denton  (1892)  146  U.  S.  202,  207. 

2  Doyle  v.  Ins.  Co.  (1876)  94  U.  S.  535. 
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there  is  some  reason  to  expect  its  modification.1  It  is  at 
odds  with  the  principle  that  a  State  cannot  discipline  a  per- 
son  for  exercising  a  right  guaranteed  by  the  Constitution  of 
the  United  States.2 

Ordinarily  a  license  is  not  a  contract  and  its  conditions 
can  be  varied  without  a  breach  of  the  Fifth  Amendment.1 

The  equal  protection  of  the  laws  guaranteed  by  the 
Fourteenth  Amendment  does  not  require  like  rules  for  all 
branches  of  insurance.4  Hence  a  State  may  impose  twelve 
per  cent,  damages  and  attorney's  fees  upon  life  and  health 
companies  failing  to  pay  losses  within  a  specified  time, 
without  placing  like  burdens  upon  fire  and  marine  com- 
panies or  on  lodges  and  benevolent  associations.6 

Anti-trust  legislation  has,  in  several  States,  raised  con- 
stitutional questions  of  interest  to  certain  insurance  com- 
panies. While  these  companies  have  profited  by  decisions 
invalidating  anti-trust  statutes  for  exempting  a  particular 
class  from  their  operations,8  their  rate  agreements  have 
been  condemned  here  and  there  under  valid  laws. 

Reviewing  the  constitutional  status  of  foreign  insurance 
companies  we  find  that  whatever  property  they  acquire  is 
protected  by  all  the  property  guarantees.  But  their  prop- 
erty interest  is  comparatively  small.  Their  main  in- 
terest is  in  carrying  on  a  business  which  needs  little 
property  to  conduct  it  and  creates  none  in  its  working,  a 
business  including  few  vested  rights  of  value.  Admitted 
to  a  State  by  grace,  accorded  a  term  brief  in  time  and 
somewhat  precarious  in  tenure,  an  insurance  company  is 
seldom  able  to  better  its  foreign  business  by  invoking  con- 
stitutional guarantees. 

I  have  briefly  reviewed  the  present  system  of  insurance 
regulation  and  I  find  that  in  certain  States  legitimate  busi- 
ness is  penalized  by  the  enormous  requisitions  on  account 

1  See  Cable  v.  U.  S.  Life  Ins.  Co.  (1903)  191  U.  S.  288. 

8  See  Barron  v.  Burnside  (1887)  121  U.  S.  186,  194;  Blake  v.  Mc- 
Clung  (1898)  172  U.  S.  239,  255. 

3  Home  Ins.  Co.  v.  Augusta  (1876)  93  U.  S.  116;  Conn.  Mutual  Life 
Ins.  Co.  v.  Spratley  (1899).  172  U.  S.  602. 

*  Orient  Ins.  Co.  v.  Daggs  (1869)  172  U.  S.  557. 

8  Fidelity  Ins.  Co.  v.  Mettler  (1902)  185  U.  S.  308.  See  also  Farmers 
Ins.  Co.  v.  Dobney  (1903)  189  U.  S.  301. 

*  Niagara  Fire  Ins.  Co.  v.  Cornell  (1901)  no  Fed.  816. 
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of  supervision,  by  unjust  discriminations  against  foreign 
companies  in  the  shape  of  extra  deposits,  taxes  and  fees, 
and  by  subjection  to  a  variegated  assortment  of  officials. 
And  1  find  that  the  very  system  of  multiple  State  control 
begets  a  diversity  of  principles  and  methods,  a  duplication 
of  requirements  and  a  multiplication  of  dealings  with 
officials  which  embarrass  the  conduct  of  business  gen- 
erally. 

In  some  States  these  conditions  deprive  the  communities 
of  insurance  facilities  commensurate  with  their  real  needs. 
Generally,  they  operate  to  increase  the  cost  of  doing  busi- 
ness, and  a  substantial  part  of  this  increase  is  written  into 
the  insurance  rates.  Insurance  companies  have  a  strong 
prima  facie  reason  for  wishing  to  substitute  for  the  complex 
state  system,  the  simpler  system  of  federal  regulation,  but 
they  are  bound  to  inquire  whether  this  can  be  lawfully 
accomplished,  and,  if  so,  whether  the  new  conditions  will 
on  the  whole  be  more  advantageous  than  the  old. 

Is  Congress  competent  to  regulate  the  business  of  in- 
surance as  conducted  by  alien  companies  throughout  the 
Union,  and  by  domestic  companies  beyond  the  boundaries 
of  the  incorporating  State  ? 

The  Federal  Government  might,  as  I  have  pointed  out, 
regulate  alien  insurance  companies  in  virtue  of  its  broad 
jurisdiction  over  all  foreign  regulations.  But  the  present 
plan  involves  the  regulation  of  both  alien  and  domestic 
companies  and  needs  the  backing  of  a  federal  power  equally 
applicable  to  each  class. 

Federal  jurisdiction  over  national  banks  will  not  cover 
insurance.  These  institutions  are  not  founded  upon  a 
general  power  to  create  corporations,  or  upon  the  com- 
merce clause.  They  are  creatures  of  the  fiscal  power.1 
They  are  government  instrumentalities2  confided  to  private 
parties,  who  are  further  encouraged  to  organize  them  by 
the  permission  to  add  certain  profitable  incidents  of  ordi- 
nary banking  business. 

Warrant  for  federal  regulation  of  insurance  must  be 
sought  in  the  clause  empowering  Congress  to  regulate 
"commerce  among  the  several  States,''  and  if  this  be  found, 

1  See  McCulloch  v.  Maryland  (1819)  4  Wheat.  316,  422. 
'See  Farmers  Nat.  Bank  v.  Dearing  (1875)  91  U.  S.  29,  33. 
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the  clause  will  cover  also  insurance  "  with  foreign  nations.'* 
Here  we  are  confronted  by  opinions  of  the  Supreme  Court 
that  insurance  is  not  interstate  commerce.  Since  the  pres- 
ent movement  for  federal  supervision  requires  the  reversal 
of  these  opinions  we  must  examine  them  carefully. 

In  the  leading  case  of  Paul  v.  Virginia  (1868)1  the 
Supreme  Court  upheld  a  Virginia  law  which  forbade  any 
person  to  act  as  agent  for  a  foreign  insurance  company  fail- 
ing to  make  a  deposit  in  the  State,  and  therefore  lacking  a 
license  to  do  business  therein.  Insurance  interests  have 
twice  invoked  the  Court  to  reverse  the  principle  of  Paul  v. 
Virginia,2  and  have  never  ceased  from  criticising  this  pas- 
sage in  the  opinion: 

"These  [insurance]  contracts  are  not  articles  of  commerce  in  any  sense 
of  the  word.  They  are  not  subjects  of  sale  and  barter,  offered  in  the 
market  as  something  having  an  existence  and  value  independent  of  the 
parties  to  them.  They  are  not  commodities  to  be  shipped  or  forwarded 
from  one  State  to  another,  and  then  put  up  for  sale.  They  are  like  other 
personal  contracts  between  parties  which  are  completed  by  their  signature 
and  the  transfer  of  the  consideration.  Such  contracts  are  not  interstate 
transactions  though  the  parties  may  be  domiciled  in  different  States."3 

Mr.  Justice  Field,  who  delivered  the  unanimous  opinion 
of  the  Court,  is  charged  with  obtruding  partisan  views  of 
State  rights  in  a  dictum.  As  to  his  political  views  it  is  only 
necessary  to  say  that  here  they  were  shared  by  the  entire 
Court.  The  passage  is  not  a  dictum.  It  contains  the  very 
gist  of  the  decision,  for  if  the  insurance  transaction  in  ques- 
tion were  inter- state  commerce,  the  State  could  not  have 
required  the  company  to  obtain  a  license.  Furthermore 
the  passage  has  served  as  the  basis  for  two  later  decisions.4 
In  the  Cravens  case  the  Court  said,  referring  to  the  Hooper 
case: 

"  We  *  *  *  will  only  repeat,  'the  business  of  insurance  is  not  com- 
merce. The  control  of  insurance  is  not  commerce.  The  making  of  such 
a  contract  is  a  mere  incident  of  commercial  intercourse,  and  in  this  respect 

1  8  Wall.  168. 

2Hooper  v.  California  (1895)  155  U.  S.  648;  N.  Y.  Life  Ins.  Co.  v. 
Cravens  (1900)  178  U.  S.  389. 

3  8  Wall.  183. 

4  Hooper  v.  California  (1895)  155  U.  S.  648;  N.  Y.  Life  Ins.  Co.  v. 
Cravens  (1900)  178  U.  S.  389.  See  also  Nutting  v.  Mass.  (1902)  183  U. 
S.  553:  Phila.  Fire  Ins.  Co.  v.  N.  Y.  (1886)  119  U.  S.  no,  119;  Williams 
v.  Fears  (1900)  179  U.  S.  270,  277. 
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there  is  no  difference  whatever  between  insurance  against  fire  and  in- 
surance against  perils  of  the  sea.'  And  we  add,  against  the  uncertainties  of 
man's  mortality." 

A  view  of  these  insurance  cases  highly  favored  by  lay 
advocates  of  federal  supervision,  and  I  regret  to  say  not 
lacking  a  certain  toleration  among  lawyers  pressing  the 
new  proposal,  is  that  the  Supreme  Court  will  see  a  new 
light  if  Congress  shall  expressly  assert  jurisdiction  over  the 
insurance  business.  Laymen  bluntly  declare  that  if  Congress 
shall  assert  jurisdiction  it  is  not  for  the  Court  to  deny  it. 

Lawyers  insinuate  that  as  the  decisions  were  based  upon 
State  laws  they  operate  to  delimit  the  jurisdiction  of  Con- 
gress by  indirection,  whereas  this  jurisdiction  should  be 
deemed  definitely  passed  upon  only  in  cases  where  it  is  af- 
firmatively claimed.  Recalling  that  the  body  of  State 
rights  thus  far  affirmed  by  the  Supreme  Court  has  been 
largely  defined  in  cases  involving  State  laws  we  perceive 
that  the  insinuation  not  Only  tends  to  unsettle  the  founda- 
tions of  State  jurisdiction,  but  strikes  at  the  authority  of  the 
Court  by  its  implication  that  whenever  Congress  speaks  the 
Court  must  bow. 

This  implication  is  suggested  in  the  Dryden  Bill  wherein 
Congress  would  assume  to  regulate  "interstate  commerce 
insurance"  as  if  to  challenge  the  Court  to  set  aside  its  defi- 
nition. If  the  Court  should  be  confronted  by  an  act  impos- 
ing an  "indirect  income  tax"  must  it  ignore  its  decision 
that  an  income  tax  is  a  direct  tax  within  the  meaning  of  the 
Constitution?  In  the  same  vein  the  Dryden  Bill  recites 
that  "  policies  of  insurance  are  hereby  deemed  to  be  articles 
of  commerce  and  instrumentalities  thereof  "  relying  per- 
haps upon  declarations  of  the  Supreme  Court  -that  it  will 
not  deny  commercial  qualities  to  commodities  recognized 
by  Congress  as  possessing  them.1  These  declarations 
merely  suggest  that  the  Court  will  not  affirm  a  State's  right 
to  outlaw  commodities  which  Congress  deals  with  as  con- 
ventional subjects  of  trade — for  example,  liquor  and  oleo- 
margarine. They  do  not  imply  a  right  in  Congress  to  force 
a  legal  definition  of  commodities  upon  the  Court. 

Every  act  of  Congress  is  entitled  to  the  most  respectful 

1  See  Leisy  v.  Hardin  (1890)  135  U.  S.  100,  125;  Schollenberger  v. 
Pa.  (1898)  171  U.  S.  1,  8. 
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consideration,  and  a  series  of  unchallenged  acts  goes  far  to 
affirm  a  jurisdiction  which  the  Court  will  rarely  deny;  but 
it  has  never  accepted  a  claim  of  Congress  as  conclusive 
evidence  of  federal  power;  and  it  has  declined  to  accept  a 
State  legislature's  definition  of  its  own  powers.1  I  am  well 
persuaded  that  the  Court  will  not  take  its  definitions  of  con- 
stitutional law  from  federal  statutes,  or  reverse  its  opinions 
at  the  demand  of  Congress. 

The  twice  affirmed  rule  in  Paul  v.  Virginia  ranks  on  its 
face  among  the  well  settled  doctrines  of  constitutional  law 
announced  by  the  Supreme  Court.  The  rule  is  only  im- 
peachable by  proof  of  radical  defect  in  reasoning.  The 
only  objections  worth  considering  are  those  that  attack  its 
foundations. 

It  is  contended  that  Paul  v.  Virginia  was  decided  under 
a  misconception  of  the  real  nature  of  the  modern  insurance 
business.  We  are  told  that  whatever  insurance  may  have 
been  in  the  past  it  has  developed  into  an  integral  part  of 
commerce.  This  is  misinformation, — almost  misrepresen- 
tation. No  modern  development  of  the  business  is  so 
intimately  connected  with  commerce  as  marine  under- 
writing, the  most  ancient  of  all  insurance.  If  the  Court  has 
failed  to  perceive  the  true  relation  of  insurance  to  com. 
merce,  persistent  and  inexcusable  ignorance  must  be  attrib- 
uted to  most  of  the  judges  on  the  bench  between  1869  and 
1902,  in  order  to  account  for  its  successive  decisions. 

Has  the  Court  really  so  mistaken  the  nature  of  insur- 
ance as  to  render  these  decisions  unstable? 

Insurance  is  a  contract.  "  Commerce  "  among  the  States 
is,  in  the  broadest  sense,  "intercourse.''  Intercourse  here 
means  the  movement  of  somebody  or  something — as  tan- 
gible as  lumber,  as  intangible  as  a  wireless  message.  A 
contract  cannot  in  itself  be  commerce  in  this  sense.  It  is 
essentially  an  agreement.  To  say  that  an  agreement  is 
made  "among"  the  States  would  be  nonsense.  Every  con- 
tract is  assumed  to  have  been  made  in  a  certain  place,  and 
parties  have  a  very  large  liberty  in  choosing  the  place  of 
personal  contracts.  While  there  is  often  a  question 
whether  an  agreement  is  made  in  one  State   or  another,  or 

xSee  People  v.  Compagnie  Generate  Transatlantique  ( 1 882)  107  U.  S. 
59- 
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in  one  country  or  another,  it  cannot  be  made  among  two 
States  or  countries.  These  general  principles  are  amply  il- 
lustrated in  insurance  contracts. 

Although  a  contract  is  not  interstate  commerce  in  itself, 
it  may  involve  this  commerce  where  movement  from  State 
to  State  enters  into  the  consideration,1  but,  generally,  the 
movement  of  persons  or  things  from  one  State  to  another  is 
no  part  of  the  consideration  of  an  insurance  contract.  In- 
surance on  a  life,  or  a  house,  or  a  boiler,  is  not  taken  or  as- 
sumed for  any  purpose  of  interstate  commerce. 

There  is,  however,  a  large  amount  of  what  may  be  called 
"  ambulatory  insurance  ''  essential  to  the  interstate  move- 
ment of  property,  and  illustrated  by  insurance  on  vessels 
and  goods  passing  from  State  to  State.  Without  attempt- 
ing to  distinguish  the  contract  here  from  other  insurance 
contracts  by  calling  it  an  instrumentality  of  interstate  com- 
merce within  the  purview  of  federal  regulation,  it  is  not 
unreasonable  to  argue  that  the  insurance  of  vessels  and 
goods  is  so  necessary  to  interstate  transportation  as  to 
render  State  regulations  distinctly  hampering  it  unlawful 
restraints  on  commerce.  Perhaps  the  Supreme  Court  had 
this  possible  case  in  mind  when  it  said  in  Nutting  v.  Massa- 
chusetts : 

"  A  State  has  the  undoubted  power  to  prohibit  foreign  insurance 
companies  from  making  contracts  of  insurance,  marine  or  other,  within 
its  limits,  except  on  such  conditions  as  the  State  may  prescribe,  not 
interfering  with  interstate  commerce."2 

It  is  frequently  argued  that  the  national  importance  of 
insurance,  various  functions  performed  by  insurance,  vari- 
ous undertakings  of  insurance  companies  and  transactions 
incident  to  the  making  and  performance  of  the  contract 
draw  the  business  within  the  jurisdiction  of  Congress.  In- 
surance is  unquestionably  of  the  broadest  social  interest, 
but  this  does  not  suffice  to  bring  it  within  the  scope  of  na- 
tional regulation,  else  marriage  and  all  family  relations 
would  long  since  have  been  regulated  by  Congress.  Insur- 
ance bears  a  most  important  relation  to  the  general  business 
of  the  country,  but  the  Supreme  Court  has  repeatedly  de- 

'See  Addyston  Pipe  Co.  v.  U.  S.  (1899)  175  U.  S.  211. 
2(I902)  183  U.  S.  556. 
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clared  that  interstate  commerce  does  not  comprise  transac- 
tions incidentally  relating-  to  intercourse  among  the  States.1 

When  great  life  insurance  companies  point  to  their  pe- 
culiar contracts,  their  varied  affiliations  and  the  far  reach- 
ing influence  of  their  vast  accumulations  as  evidence  of 
their  activity  in  the  commerce  of  the  country  they  first 
provoke  the  reply  that  the  actual  position  of  a  few  life  com- 
panies cannot  affect  the  legal  status  of  all  insurance  inter- 
ests, and  then  draw  attention  to  the  irrelevancy  of  their 
claims.  An  insurance  company  is  not  an  investment  con- 
cern because  it  issues  bonds,  annuities  and  deferred  divi- 
dend policies  ;  not  a  savings  bank  because  it  gathers  in  sav- 
ings;  not  a  national  bank  or  a  trust,  railroad  or  industrial 
company  because  of  its  financial  relations  to  these  enter- 
prises. Whatever  engagements  are  made  beyond  the  con- 
tract of  insurance,  whatever  relations  with  other  business 
accrue  through  necessity  or  policy  are  incidents.  This  or 
that  incident  may  in  itself  be  of  federal  concern,  but  none 
will  draw  the  main  business  within  federal  jurisdiction. 
The  company  remains  in  the  eye  of  the  law  an  insurance 
corporation. 

Where  the  parties  to  an  insurance  contract  reside  in  dif- 
ferent States  there  is  usually  an  interstate  transmission  of 
documents,  money,  etc.  Here,  if  anywhere,  will  be  found 
the  conditions  that  go  to  make  a  transaction  interstate  com- 
merce in  the  constitutional  sense.  Where  a  risk  in  Wiscon- 
sin is  assumed  by  the  agent  of  a  New  York  company  the 
policy  may  be  forwarded  from  New  York;  premiums  paid 
in  Wisconsin  find  their  way  to  New  York;  in  case  of  loss 
the  indemnity  moves  from  New  York  to  Wisconsin.  Each 
of  these  acts  involves  interstate  communication.  No  State 
can  prevent  them.  Indeed,  they  are  largely  performed 
through  the  United  States  mail.  To  this  extent  they  are 
protected  by  federal  law,  but  the  question  remains  whether 
the  combination  of  acts  or  any  act  alone  serves  to  bring  the 
insurance  business  within  the  regulative  power  of  Congress, 
and  this  seems  to  be  generally  narrowed  down  to  the  trans- 
mission of  the  policy  of  insurance.  At  any  rate  this  action 
will  serve  as  a  test. 

'See  Nathan  v.  Louisiana  (1850)  8  How.  73;  Hopkins  v.  U.  S.  (1898) 
171  U.  S.  578 ;  Anderson  v.  U.  S.  (1898)  171  U.  S.  604  ;  Williams  v.  Fears 
(1900)  179  U.  S.  270. 
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The  Supreme  Couft  holds  that  interstate  commerce  in- 
cludes the  purchase,  sale  and  exchange  of  commodities;1 
and  it  has  lately  defined  lottery  tickets  as  articles  of  com- 
merce, and  decided  that  the  forwarding  of  these  from  one 
State  to  another  is  a  transaction  within  federal  jurisdic- 
tion.3 

The  reasoning  of  the  Court  in  the  lottery  case  is  said  to 
apply  equally  to  lottery  tickets  and  insurance  policies,  and 
therefore  to  open  the  way  to  reconsideration  of  Paul  v.  Vir- 
ginia. The  dissenting  judges  in  the  Lottery  case  found,  in- 
deed, a  sufficient  resemblance  between  a  ticket  and  a  policy 
to  bring  the  former  within  the  rule  of  Paul  v.  Virginia, 
saying : 

"  The  lottery  ticket  purports  to  create  contractual  relations  and  to  fur- 
nish the  means  of  enforcing  a  contract  right.  This  is  true  of  insurance 
policies  and  both  are  contingent  in  their  nature."3 

But  while  the  Court  did  not  refer  to  the  insurance  cases 
its  definition  of  a  ticket  differs  essentially  from  its  defini- 
tion of  a  policy  in  those  cases.  It  says  the  lottery  tickets 
"  were  the  subject  of  traffic;  they  could  have  been  sold; 
and  the  holder  was  assured  that  the  Company  would  pay 
to  him  the  amount  of  the  prize  drawn  .  .  .  Even 
if  a  holder  did  not  draw  a  prize,  the  tickets,  before  the 
drawing,  had  a  money  value  in  the  market  among  those 
who  chose  to  sell  or  buy  lottery  tickets.  .  .  .  We 
are  of  opinion  that  lottery  tickets  are  subjects  of  traffic 
and  therefore  are  subjects  of  commerce."4  In  Paul  v. 
Virginia  the  Court  said  : 

"  These  [insurance]  contracts  are  not  articles  of  commerce  in  any 
sense  of  the  word.  They  are  not  subjects  of  sale  and  barter,  offered  in 
the  market  as  something  having  an  existence  and  value  independent  of 
the  parties  to  them.  They  are  not  commodities  to  be  shipped  or  for- 
warded from  one  State  to  another,  and  then  put  up  for  sale.  They  are 
like  other  personal  contracts  between  parties  which  are  completed  by 
their  signature  and  the  transfer  of  the  consideration.  Such  contracts 
are  not  interstate  transactions,  though  the  parties  may  be  domiciled  in 
different  States."5 

^ddyston  Pipe  Co.  v.  U.  S.  (1899)  175  U.  S.  211  ;  Swift  v.  U.S. 
(1905)  196  U.  S.  375. 

2Champion  v.  Ames  (1903)  188  U.  S.  321.         3(i9°3)  188  U.  S.,  367. 
'(1903)  188  U.  S.  353-4.  5(i868)  8  Wall.  183. 
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The  range  of  the  lottery  decision  has  been  much  dis- 
cussed. In  my  opinion  both  its  definition  of  commerce 
and  its  doctrine  of  prohibition  are  of  little  or  no  general 
value.  The  delicate  mechanism  of  the  majority  opinion  is 
devised  to  suppress  an  unwholesome  game.  Would  not 
the  majority  judges  resent  the  imputation  that  in  affirming 
the  right  of  Congress  to  stop  a  lottery  ticket  they  had 
denied  the  right  of  the  States  to  regulate  a  vast  business 
hitherto  within  their  jurisdiction?  And  in  defining  tickets 
as  articles  of  commerce  have  they  impliedly  affirmed  the 
right  of  Congress  to  supervise  the  lottery  business  and 
force  the  tickets  upon  unwilling  States? 

There  is  no  merit  in  the  suggestion  that  the  Court  has 
expanded  the  definition  of  articles  of  commerce  in  Paul  v. 
Virginia  so  as  to  include  such  intangibles  as  telegraph  and 
telephone  messages,  and,  therefore,  cannot  logically  ex- 
clude insurance  matter  from  this  category.  The  message 
is  not  an  article  in  transit.  It  is  commerce  itself.  Its  very 
purpose  is  interstate  communication;  but  this  is  not  the 
purpose  of  an  insurance  transaction. 

A  ruling  that  foreign  insurance  can  be  regulated  by 
Congress  because  it  involves  incidental  communication  be- 
tween States  could  hardly  fail  to  warrant  federal  regulation 
of  all  the  large  business  of  the  country,  and  the  multitude  of 
small  transactions  between  citizens  of  different  States. 

This  ruling  would  obliterate  a  line  between  the  com- 
mercial jurisdictions  of  the  United  States  and  the  States 
which  the  Supreme  Court  has  always  endeavored  to  main- 
tain. In  Hooper  v.  California1  the  Court  marks  "the  dif- 
ference between  interstate  commerce  or  an  instrumen- 
tality thereof  on  one  side  and  the  mere  incidents  which 
may  attend  the  carrying  on  of  such  commerce  on  the 
'  other.''     And  it  says  : 

"  This  distinction  has  always  been  carefully  observed,  and  is  clearly 
defined  by  the  authorities  cited.  If  the  power  to  regulate  interstate 
commerce  applied  to  all  the  incidents  to  which  said  commerce  might  give 
rise  and  to  all  contracts  which  might  be  made  in  the  course  of  its 
transaction,  that  power  would  embrace  the  entire  sphere  of  mercantile 
activity  in  any  way  connected  with  trade  between  the  States ;  and  would 


'(1895)  155  U.S.  655. 
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exclude   State  control    over    many   contracts   purely    domestic   in   their 
nature." 

I  am  strongly  of  the  opinion  that  the  Supreme  Court 
will  sustain  the  rule  in  Paul  v.  Virginia ;  yet  there  is  a  pos- 
sibility of  reversal  and  the  proposal  for  federal  supervision 
is  sufficiently  advanced  to  warrant  consideration  on  the 
merits. 

First,  however,  I  would  commend  a  change  in  strategy. 
Congress  should  not  be  pressed  to  enact  insurance  regula- 
tions until  the  Supreme  Court  shall  have  affirmed  its  juris- 
diction. Even  if  an  act  could  be  passed  I  am  sure  it  would 
add  no  weight  to  an  argument  before  the  court ;  and  I  think 
congressmen  are  not  likely  to  demand  a  reconstruction  of 
constitutional  law  that  will  deprive  their  communities  of 
revenue  rights  of  enormous  value.  Moreover  a  federal 
statute  purporting  to  supersede  the  State  laws  now  govern- 
ing foreign  insurance,  yet  presumptively  invalid  because  in 
present  contempt  of  judicial  decisions,  might  beget  conflicts 
of  authority  and  uncertainties  in  business  during  the  period 
which  must  elapse  before  the  Supreme  Court  could  de- 
termine whether  contempt  should  be  cast  upon  the  new 
statute  or  upon  the  old  decisions. 

While  a  comprehensive  bill  might  properly  be  prepared 
in  order  to  discover  the  full  bearings  of  federal  supervision, 
the  question  of  jurisdiction  should  be  determined  in  a  suit 
by  a  State  against  a  foreign  company  refusing  to  submit  to 
its  regulations. 

Assuming  that  jurisdiction  of  insurance  is  attributed  to 
Congress,  let  us  consider  first  the  legal  consequences  of  the 
change  of  base  irrespective  of  new  federal  legislation. 

The  change  of  base  would  automatically  subject  insur- 
ance to  whatever  federal  statutes  apply  to  interstate  com- 
merce generally.  The  Anti-Trust  Act  seems  to  be  the  one 
of  special  concern,  and  this  only  to  insurance  interests 
working  under  rate  agreements  or  understandings.  Non- 
competitive rate  making  is  attacked  and  defended  by 
familiar  arguments  not  necessary  to  recite,  and  while  cer- 
tain States  have  enacted  prohibitory  laws  of  more  or  less 
efficiency,  the  practice  seems  to  be  widely  maintained. 
Under  the  Anti-Trust  Act  this  practice  will   be  outlawed 
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everywhere,  and  judicial  interpretations  of  the  act  indicate 
a  very  broad  condemnation  of  non-competitive  conditions 
even  where  no  actual  agreement  is  proved.1 

The  change  of  base  would  automatically  free  the -in- 
surance business  from  many  burdensome  State  regula- 
tions. The  rule  forbidding  States  to  hamper  interstate 
commerce  would  paralyze  the  whole  body  of  State  laws 
relating  to  the  admission  and  expulsion  of  foreign  insur- 
ance companies,  and  all  laws  expressly  discriminating  against 
them. 

If  the  Supreme  Court  should  declare  insurance  to  be 
interstate  commerce  before  Congress  had  passed  a  regu- 
lating act  certain  State  regulations,  not  restrictive,  would 
probably  remain  in  force  under  the  familiar  rule  permit- 
ting States  to  legislate  on  interstate  commerce  matters  not 
essentially  national  until  Congress  shall  take  jurisdiction. 
But  as  Congress  would  quickly  cover  the  field  we  need  not 
consider  the  range  of  State  activity  during  the  interval. 

A  very  important  question  is  whether  or  how  far  the 
States  could  continue  to  collect  from  foreign  companies  the 
millions  of  dollars  now  received  yearly  in  the  shape  of  su- 
pervision charges,  fees  and  taxes. 

The  withdrawal  of  State  supervision  will,  of  course,  with- 
draw these  charges ;  and  all  license  fees  will  fail,  for  inter- 
state commerce  cannot  be  subjected  to  a  privilege  tax.2  A 
State  will  retain  power  to  tax  a  company's  real  and  per- 
sonal property  within  its  jurisdiction  at  equal  rates  with 
like  property,3  but  this  tax  is  comparatively  unimportant. 

The  chief  interest  centers  upon  taxes  on  the  business  of 
insurance,  commonly  imposed  on  the  premium  receipts. 
How  will  these  premium  taxes  fare  under  the  broad  rules 
laid  down  by  the  Supreme  Court?  Where  a  corporation  is 
engaged  in  both  interstate  and  local  business,  as  is  the  case 
with  railroad,  express  and  telegraph  companies,  a  State  is 
entitled  to  segregate  and  tax  the  latter.4  But  "  where  by 
way  of  duties  laid  on  the  transportation  of  the  subjects  of 

1  See  Northern  Securities  Case  (1904)  193  U.  S.  197;  Swift  v.  U.  S. 
(1905)  196  U.  S.  375. 

2  See  Brennan  v.  Titusville  (1894)  153  U.  S.  289. 

3  See  Cleveland,  &c,  Ry.  v.  Backus  (1894)  154  U.  S.  439,  445  ;  Atlan- 
tic Tel.  Co.  v.  Phila.  (1903)   190  U.  S.  160. 

*  See  Osborne  v.  Fla.  (1897)  164  U.  S.  650. 
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interstate  commerce,  or  on  the  receipts  derived  therefrom, 
or  on  the  occupation  or  business  of  carrying  it  on,  a  tax  is 
levied  by  a  State  on  interstate  commerce,  such  taxation 
amounts  to  a  regulation  of  such  commerce  and  cannot  be 
sustained."  1  For  example,  a  State  cannot  tax  fares  and 
freights  received  for  interstate  transportation.2 

A  prominent  advocate  of  federal  supervision  seems  to 
concede  a  State's  right,  under  the  new  system,  to  tax  the 
local  receipts  of  foreign  insurance  companies  at  equal  rates 
with  those  of  local  companies,  but  as  the  whole  theory  of 
supervision  is  based  upon  the  definition  of  foreign  insurance 
business  as  interstate  commerce,  I  cannot  reconcile  the  con- 
cession with  the  broad  rulings  of  the  Supreme  Court. 
When  railway  receipts  from  interstate  business  are  exempt, 
how  can  insurance  receipts  be  taxed?  Possibly  ingenuity 
may  devise  a  valid  scheme  for  extracting  State  revenue 
from  foreign  insurance  under  the  new  system,  but  I  see  no 
room  for  a  State  right  to  tax  premium  receipts. 

Surveying  State  budgets  under  the  new  system,  it  seems 
that  a  very  large  part  of  the  revenue  from  foreign  insurance 
will  be  cut  off  to  the  immediate  gain  of  the  companies. 
Whether,  or  how  far  the  gain  will  be  maintained  depends 
on  the  incidence  of  federal  taxes,  and  on  the  possibility  of 
State  taxation  by  leave  of  Congress.  The  anticipated  cur- 
tailment of  State  revenues  may  prove  an  additional  obstacle 
to  the  reversal  of  Paul  v.  Virginia  and  sequent  decisions. 
The  doctrine  of  stare  decisis  derives  great  strength  here 
from  the  fact  that  many  State  revenue  systems  are  partly 
based  on  these  repeated  opinions  of  the  Supreme  Court. 
To  reverse  them  would  unsettle  systems  long  maintained 
in  reliance  upon  their  stability. 

While  the  principal  relations  between  the  States  and 
foreign  companies  will  be  broken,  minor  relations  will  re- 
main. The  companies  will  continue  to  own  property  in 
the  States,  and,  though  their  business  be  primarily  interstate 
commerce,  its  conduct  will  constantly  involve  local  dealings 
subject  to  local  regulation.  In  all  these  matters  the  com- 
panies will  be  entitled  to  a  State's  protection,  and  must  in 
return  obey  its  rules. 

1  Postal  Tel.  Co.  v.  Adams  (1895)  155  U.  S.  688,  695. 

2  Fargo  v.  Michigan  (1887)  121  U.  S.  230;  Phila.  S.  S.  Co.  v.  Pa. 
(1887)  122  U.  S.  326,  336. 
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Federal  supervision  would  immediately  deplete  the 
States  of  such  large  powers  that  it  is  worth  while  to  in- 
quire whether  or  how  far  their  representatives  in  Congress 
could  expressly  confer  upon  them,  by  way  of  privilege,  a 
jurisdiction  which  they  could  no  longer  exercise  of  right. 

The  States  could  not  plausibly  request  jurisdiction  that 
would  impair  the  cardinal  virtues  of  simplicity  and  unifor- 
mity which  so  commend  federal  supervision.  But  we  must 
anticipate  a  strong  effort  to  retain  a  substantial  portion  of 
the  revenues  now  derived  from  insurance.  If  Congress 
shall  not  tax  insurance  the  States,  will  contend  that  it  should 
not  be  exempt  altogether.  If  federal  taxes  are  imposed, 
they  will  complain  that  revenues  are  transferred  from  state 
to  federal  account. 

Advocates  of  federal  control  of  corporations  generally, 
realizing  the  consequent  shrinkage  of  State  incomes,  have 
suggested  that  Congress  make  good  the  loss  by  collecting 
revenue  for  distribution  among  the  States,  but  I  mention 
this  suggestion  only  to  discredit  it.  Any  fair  and  practi- 
cable method  of  maintaining  State  insurance  revenues  under 
the  new  system  must  be  operated  by  the  States  themselves 
acting  under  a  federal  concession.  Whether  this  can  be 
lawfully  granted  presents  a  novel  and  delicate  question. 

It  goes  without  saying  that  Congress  cannot  transfer  to 
the  States  its  commercial,  or  any  other  powers.  But  the 
Supreme  Court  has  affirmed  its  powers  to  concede  to  the 
States  special,  and  of  course  repealable,  privileges  to  regu- 
late certain  interstate  commerce  matters  normally  beyond 
their  jurisdiction. 

In  Rahrer's  Case1  the  Court  upheld  an  act  of  Congress 
permitting  a  State  to  forbid  the  sale  of  imported  packages 
of  liquor,  a  transaction  formerly  beyond  its  prohibitive 
power.2  Here  is  a  clear  example  of  State  legislation  vali- 
dated by  the  grace  of  Congress. 

In  Rahrer's  Case  a  State  was  allowed  to  forbid  an  inter- 
state commerce  transaction  altogether.  If  under  the  new 
system  Congress  should  waive  objections  to  the  levy  of  a 
uniform  and  limited  State  tax  on  foreign  insurance,  would 
this  be  inconsistent  with  the  principle  of  Rahrer's  Case? 

1(i89i)  140  U.  S.  545.  See  also  Schollenberger  v.  Pa.  (1898)  171  U- 
S.  1. 

2See  Leisy  v.  Hardin  (1890)  135  U.  S.  100. 
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While  the  States  have  no  constitutional  right  to  tax  na- 
tional banks,1  Congress  has  expressly  conceded  certain 
privileges  in  this  regard,2  and  this  practice  is  likely  to  be 
urged  as  a  precedent  for  federal  concession  in  the  matter  of 
insurance  taxes. 

I  am  inclined  to  think  a  way  might  be  found  to  allow 
State  taxation  of  foreign  insurance.  Certainly  there  is  a 
possibility  to  be  reckoned  with.  The  imposition  of  insur- 
ance taxes  by  Congress  will  be  no  legal  impediment.  Double 
taxation  is  not  forbidden  by  our  constitutional  law.  And 
the  imposition  of  federal  and  state  taxes  on  the  same  subject 
is  by  no  means  unknown.  "  Under  our  constitutional  sys- 
tem," says  the  Supreme  Court,  "  both  the  National  and 
State  governments,  moving  in  their  respective  orbits,  have 
a  common  authority  to  tax  many  and  diverse  objects,  but 
this  does  not  cause  the  exercise  of  its  lawful  attributes  by 
one  to  be  a  curtailment  of  the  powers  of  government  of  the 
other,  for  if  it  did  there  would  practically  be  an  end  of  the 
dual  system  of  government  which  the  Constitution  estab- 
lished."3 

Still  assuming  that  Congress  will  take  jurisdiction  of 
foreign  insurance  we  proceed  to  inquire  into  the  method  of 
regulation.  The  most  prominent  scheme  of  federal  super- 
vision is  contained  in  a  bill  introduced  by  Senator  Dryden 
in  the  last  session  of  Congress.  This  bill  defines  policies  of 
insurance  as  "articles  of  commerce  and  instrumentalities 
thereof "  and  "  such  contracts  of  insurance  and  transactions 
thereunder  as  may  be  made  or  carried  out  by  a  corporation 
with  the  insured  in  a  State,  District,  Territory  or  foreign 
nation  other  than  that  of  the  locality  of  the  insured,"  as 
"interstate  commerce  insurance." 

It  creates  a  division  of  insurance  in  the  Bureau  of  Cor- 
porations. Every  state  company  wishing  to  do  business 
elsewhere  must  file  with  the  superintendent  of  insurance 
copies  of  its  charter  and  by-laws,  a  statement  of  its  financial 
condition,  etc.,  and  shall  deposit  $100,000  security  unless  the 
superintendent  shall  accept  a  certificate  that  $100,000  has 

1  McCulloch  v.  Maryland  ( 1 8 1 9)  4  Wheat.  316. 

2  See  Owensborough  Nat.  Bank  v.  Owensborough  (1899)  173  U.  S. 
664,  668. 

3  Knowlton  v.  Moore  (1900)  178  U.  S.  41,  60. 
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been  deposited  in  the  State  of  incorporation.  Every  alien 
company  shall  deposit  at  least  a  like  amount,  and  if  its  gov- 
ernment exacts  a  larger  amount  from  American  companies 
this  shall  be  required  here. 

If  the  superintendent  shall  be  satisfied  of  the  company's 
solvency  he  shall  issue  a  license  enabling  it  to  do  business 
throughout  the  United  States,  excepting,  of  course,  the 
home  territory  of  a  state  company.  The  licensed  company 
is  required  to  make  reports  to  the  Bureau  and  submit  to  its 
examinations. 

As  the  Dryden  bill  was  introduced  to  launch  a  novel 
project  for  discussion,  rather  than  to  commend  a  matured 
and  comprehensive  working  plan  it  would  be  unfair  to  sub- 
ject it  to  a  critical  examination,  and  I  shall  consider  the 
principles  and  practice  of  federal  supervision  in  a  general 
way. 

In  point  of  law  a  federal  insurance  act  will  impose  no 
legal  duty  upon  State  companies.  Each  will  retain  its 
charter  and  its  home  field  of  operations.  The  act  will  be 
simply  proffered  for  acceptance.  But  in  fact  the  pressure 
for  acceptance  will  be  imperative  upon  most  companies  of 
extensive  business,  since  the  penalty  for  rejection  is  confine- 
ment to  the  home  field,  and  we  may  expect  large  alterations 
in  state  charters  to  align  them  with  federal  requirements. 

At  present  a  State  corporation  cannot  do  business  in  an- 
other State  without  the  latter's  license.  The  cardinal  feature 
of  the  proposed  insurance  system  is  that  no  State  company 
can  do  business  beyond  its  home  without  a  federal  license, 
and  this  will  enable  it  to  do  business  anywhere  in  the 
republic. 

The  present  system  rests  upon  a  well-established  basis. 
The  proposed  system  involves  a  most  serious  question  of 
constitutional  law — whether  the  power  of  Congress  to  reg- 
ulate commerce  among  the  States  includes  the  right  to  pro- 
hibit it.  The  bald  question  is  whether  Congress  can  forbid 
a  State  corporation,  and  if  a  corporation  also  an  individual, 
to  hold  business  intercourse  with  another  State.  The  Lot- 
tery Case1  is  cited  in  support  of  this  prohibition,  but  as  I 
found  its  definition  of  a  lottery  ticket  as  an  article  of  com- 
merce inapplicable  to  an  insurance  policy,  so  I  find  its  at- 

1  (1903)  188  U.  S.  321. 
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tribution  of  prohibitive  power  over  the  lottery  game  equally 
inapplicable  to  the  insurance  business. 

However,  as  I  did  not  clip  this  inquiry  with  my  personal 
opinion  that  insurance  will  not  be  called  interstate  com- 
merce, I  will  not  end  it  at  this  stage  with  my  opinion  that 
Congress  is  powerless  to  prescribe  the  federal  license 
which  is  the  basis  of  the  proposed  system.  I  shall  assume 
the  validity  of  the  license  in  order  to  continue  my  exam- 
ination of  the  new  system  on  its  merits. 

Federal  insurance  legislation  will  be  a  regulation  of  com- 
merce within  the  rule  of  uniformity.  This  requires  a  com- 
merce law  to  be  operative  throughout  the  Union,  but  it 
does  not  necessarily  forbid  Congress  to  make  a  reasonable 
classification  of  subjects.  Certain  classes  may  be  entirely 
exempted  from  the  operation  of  a  law,  and  reasonably  dif- 
ferent rules  may  be  prescribed  for  those  included. 

Applying  the  principle  of  classification  to  our  subject 
we  find  that  Congress  will  not  be  legally  bound  to  regulate 
all  branches  of  insurance.  Yet  the  actual  regulation  of  all 
must  be  expected,  for  if  Congress  should  enact  a  law  for  a 
single  branch — say  life  insurance — the  validation  of  its 
principle  as  a  regulation  of  interstate  commerce  would  bring 
large  lines  of  fire,  marine  and  casualty  insurance  within  the 
definition  of  this  commerce,  and  immediately  free  them  from 
the  greater  part  of  state  regulation  without  substituting  a 
corresponding  federal  control.  Whether  supervision  would 
be  extended  to  fraternal  societies  of  national  activity  remains 
to  be  seen. 

Upon  the  whole,  the  rule  of  uniformity  will  not  seriously 
embarrass  the  preparation  of  a  comprehensive  scheme  of 
federal  supervision,  according  due  consideration  to  each 
branch  of  insurance,  though  here  and  there  it  may  work 
hardship. 

Congress  may  be  expected  to  deal  with  the  form  and 
effect  of  insurance  contracts,  including  standard  policies  ; 
with  the  deposit  of  funds;  with  reports  and  examinations  ; 
and  to  establish  corporate  and  financial  standards  for  all 
organizations  doing  business  within  the  federal  jurisdiction, 
etc.,  etc.  In  fine,  it  will  enact  an  insurance  code,  and  create 
a  department  for  supervising  the  conduct  of  business.  Con- 
gress   will  not  impose  direct   taxes   on    insurance,  for,  as 
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these  must  be  apportioned  among  the  States  according  to 
their  respective  populations,  none  is  levied.  Indirect  taxa- 
tion is  the  ruling  method  of  raising  federal  revenues. 

An  insurance  revenue  law  may  contain  several  items, 
but  a  license  fee  might  prove  to  be  so  flexible  and  adequate 
as  to  exclude  other  exactions.  The  imposition  of  a  license 
fee  might  raise  the  question  whether  it  is  to  be  treated  as  a 
regular  tax,  or  as  simply  a  condition  precedent  to  engaging 
in  interstate  commerce,  and  therefore  a  mere  regulation 
thereof.  If  the  fee  is  simply  a  regulation  of  commerce  the 
governing  rule  of  uniformity  is  derived  by  implication,  and 
is,  perhaps,  more  flexible  than  if  it  were  expressly  prescribed 
by  the  Constitution.  If,  however,  the  fee  is  a  tax,  it  is  one 
of  those  taxes  which  by  the  very  words  of  the  Constitution 
"  shall  be  uniform  throughout  the  United  States."  Yet  even 
this  express  rule  permits  reasonable  exemptions  and  classi- 
fications.1 

Applying  the  principle  of  classification  to  the  license  fees 
of  insurance  companies,  we  may  fairly  contemplate  the 
graduation  of  fees  according  to  the  kind  of  insurance,  the 
nature  of  the  companies,  and  even  according  to  the  volume 
of  business,  thus  making  it  possible  to  discourage  the  over- 
growth of  corporations  by  progressive  taxes.  Whether 
the  new  system  would  increase  or  diminish  the  incidence  of 
insurance  taxes  remains  to  be  seen,  but  the  companies 
should  by  no  means  take  for  granted  the  lightening  of  their 
burdens.  Federal  expenditures  are  increasing  enormously. 
Congress  is  handicapped  by  its  inability  to  levy  direct 
taxes,  including  income  taxes.  Corporations  are  the  most 
popular  subjects  of  taxation,  whatever  their  business. 

Perhaps  the  companies  pressing  for  federal  control  hope 
that  the  States  assembled  will  adopt  a  more  liberal  policy 
than  is  generally  followed  by  the  States  separately.  Per- 
haps the  hope  may  be  realized.  It  cannot  be  taken  for 
granted,  however,  that  Congress  will  fail  to  utilize  a  new 
source  of  revenue. 

Federal  supervision  would  abolish  immediately  State 
rights  of  admission,  expulsion  and  discrimination,  a  multi- 
ple code  of  laws,  State  deposits,  supervision  charges,  and, 
apparently,  taxes  on  business.     Federal  supervision  would 

See  Knowlton  v.  Moore  (1900)  170  U.  S.  41. 
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establish  a  single  code  and  a  single  control.  It  should  be 
remarked  that  while  there  would  still  be  opportunity  for 
invidious  discrimination  against  alien  companies,  the  bring- 
ing of  these  within  the  normal  sphere  of  international  rela- 
tions would  give  their  governments  opportunity  to  protest 
against  injustice.  Furthermore,  instead  of  obtaining  a  dom- 
icile in  a  certain  State  by  its  leave  and  then  seeking  admis- 
sion to  other  States,  they  would  enter  the  republic  by 
federal  consent,  and  be  subject  to  but  one  set  of  regulations. 

Turning  from  these  notable  benefits  to  the  other  side  of 
the  account  we  find  no  inevitable  disadvantage,  except  to 
those  insurance  interests  whose  rate  arrangements  would 
be  condemned  by  the  Anti-Trust  Act.  But  taking  proba- 
bilities and  even  possibilities  into  account,  as  we  must,  the 
new  system  does  not  promise  so  large  a  balance  in  favor  of 
all  insurance  interests  as  to  make  a  judicial  declaration  of 
its  illegality,  which  I  anticipate,  an  unmixed  misfortune. 

In  the  first  place  there  will  be  federal  taxes  without 
assurance  of  immunity  from  State  exactions,  and  it  is  im- 
possible to  prefigure  the  incidence  of  the  double  burden. 
In  the  second  place  the  spirit  of  federal  supervision  is  quite 
as  uncertain  as  are  its  details. 

There  is  an  impression  that  the  national  body  politic 
represented  in  Congress  is  superior  to  the  local  bodies  rep- 
resented in  State  legislatures.  But  if  a  comparison  be- 
tween Congress  and  State  legislatures  seems  to  suggest 
that  the  whole  is  better  than  the  parts,  is  this  not  due 
largely  to  the  comparative  freedom  of  Congress  from  in- 
fluences to  which  the  new  system  would  subject  it,  and  to 
lack  of  opportunities  which  the  new  system  would  confer? 
If  the  regulation  of  great  corporations  be  largely  trans- 
ferred to  Washington,  and,  I  repeat,  federal  supervision  of 
insurance  is  likely  to  stand  or  fall  with  the  proposal  to  cen- 
tralize the  control  of  all  business  of  national  importance, 
might  not  the  Federal  Government  suffer  from  that  close 
contact  with  business  which  disfigures  too  many  of  our 
State  legislatures,  here  leading  to  corrupt  influence,  there 
to  unwarrantable  interference? 

At  present  the  insurance  companies  do  an  enormous 
business,  subject  to  peculiar  hardships,  it  is  true,  yet,  on  the 
whole,  fairly  profitable.     Seriously  embarrassed  in  certain 
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States,  others  afford  them  enough  hospitality  to  create  a 
large  field  for  business.  Paul  v.  Virginia  cannot  be  said  to 
have  stifled  a  business  which  has  grown  to  such  vast  pro- 
portions since  1869.  The  companies  now  are  able  at  least 
to  seek  business  beyond  their  incorporating  States,  and  find 
enough  to  encourage  their  excursions.  Under  the  new  sys- 
tem no  company  could  leave  its  State  without  the  permis- 
sion of  Congress,  and  subject  to  such  conditions  as  Con- 
gress might  choose  to  impose. 

1  believe  Congress  is  incompetent  to  regulate  insurance; 
I  question  whether  all  insurance  interests  would  be 
greatly  promoted  under  national  control.  But  the  present 
working  of  multiple  State  control  breeds  evils  so  serious  that 
even  their  mitigation  will  amply  repay  a  concerted  effort  by 
insurance  interests,  for  which  the  time  seems  opportune. 
The  propaganda  tor  federal  supervision  has  at  least  drawn 
a  widespread  attention  to  remediable  defects  in  the  present 
system. 

I  suggest  a  plan  of  campaign  directed  to  the  betterment 
of  the  present  system.  Let  the  leading  insurance  interests 
state  their  common  and  their  peculiar  grievances.  Such  a 
statement  should  gain  the  approval  of  the  great  body  of 
insurants,  whose  real  interests  are  prejudiced  by  many  of 
the  current  regulations,  and  their  support  would  advance 
the  movement. 

The  statement  should  preface  a  scheme  of  insurance 
legislation  to  be  submitted  to  Congress,  for  if  Congress  can- 
not lawfully  supervise  the  bulk  of  the  insurance  business  it 
can  at  least  frame  model  regulations  for  the  fraction  within 
its  jurisdiction,  namely,  the  District  of  Columbia  and  all 
other  federal  territory.  Such  regulations,  without  impos- 
ing a  rule  for  the  States,  should  obtain  a  reputation  of  sub- 
stantial value. 

Federal  standards  of  law  could  be  adopted  by  any  State 
without  loss  of  dignity,  and  a  central  bureau  of  insurance 
should  demonstrate  its  superiority  over  the  various  local 
bureaus. 

A  federal  bureau  could  so  exercise  its  powers  as  to  leave 
the  States  without  an  excuse  to  duplicate  important  parts  of 
its  work.  For  example,  when  a  foreign  corporation  had 
fulfilled  strict  requirements  prescribed  for  admission  to  fed- 
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eral  territory,  what  duplicate  or  additional  guarantees  ot 
solvency  and  good  faith  could  a  State  decently  demand? 
When  it  had  passed  a  rigid  federal  examination,  how  rarely 
could  a  State  justify  an  investigation  on  its  own  account? 
In  fine,  a  company  holding  a  federal  certificate  ought  to 
hold  a  passport  to  the  States  relieving  it  from  many  local 
requirements  which  now  vex  the  course  of  business. 

Carman  F.  Randolph. 


THE  LAWLESS  COURT  OF  ESSEX. 

Forty  years  ago,  when  first  introduced  to  the  repellant 
intricacies  of  real-property  law,  I  used  to  find  a  relaxation 
from  them  in  digressing  into  the  cognate  but  eccentric  lore 
of  old  Blount's  Seventeenth  Century  "  Fragmenta  Anti- 
quitatis  :  ancient  tenures  of  land  and  jocular  customs  of 
manors."  There  I  used  to  read  how  "On  King's  Hill,  in 
Rochford  [in  Essex],  on  every  Wednesday  morning  next 
after  Michaelmas  Day,  at  cock's  crowing,  there  is  by  an- 
cient custom  a  court  held  by  the  lord  of  the  Honour  of  Ray- 
leigh,  which  is  vulgarly  called  the  '  Lawless  Court.'  The 
court  is  called  Lawless,  because  held  at  an  unlawful  hour; 
the  title  of  it  runs  so  in  the  court  rolls  to  this  day.  The 
steward  and  the  suitors  whisper  to  each  other;  and  have 
no  candles;  nor  any  pen  and  ink,  but  supply  that  office 
with  a  coal.  He  that  owes  suit  or  service  thereto,  and  ap- 
pears not,  forfeits  to  the  lord  double  his  rent,  every  hour 
he  is  absent.''  When  I  came  to  trace  the  matter  a  little 
further  into  topographical  books  on  Essex  like  those  of  Mr. 
Morant  and  Mr.  Philip  Benton,  I  learned,  however,  that 
what  thus  was  "  vulgarly  "  called  the  Lawless  Court,  was 
in  its  own  formal  records  styled  "  The  King's  Court  of  the 
Manor  of  King's  Hill."  And  I  found  that  in  earlier  days 
the  manor  had  also  kept  a  second  similar  nocturnal  court — 
the  "  Little  Lawless  Court  "—held  half  a  year  earlier,  in  the 
hours  before  the  dawn  of  the  Monday  following  Easter 
Monday.  Their  names  as  courts  of  "the  King,"  and  the 
kindred  name  of  the  "  King's  Hill ''  where  they  were  held, 
must  point  to  some  remote  monarch  of  Saxon  times,  for 
even  so  far  back  as  Edward  the  Confessor's  reign  the  manor 
had  already  become  the  property  of  a  subject.  That  hill 
where  these  courts  were  originally  held,  stands  in  the 
parish  of  Rayleigh — some  half-dozen  miles  from  Rochford, 
where  Blount,  writing  in  1679,  locates  the  court.  But 
about  a  generation  before  he  wrote,  its  then  lord,  the  Earl 
of  Warwick,  transferred  the  court  to  a  new  site,  lying  in 
the  parish  of  Rochford  ;  and  on  this  site  he  accordingly 
conferred  the  necessary  name  of  King's   Hill, — though  its 
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levelness  would  have  made  King's  Plain  a  more  appropri- 
ate designation. 

On  my  first  perusal  of  Blount's  story,  I  at  once  conceived, 
as  probably  most  of  his  readers  do,  a  desire  to  witness  the 
proceedings  of  this  unique  assembly.  But  several  years 
elapsed  before  I  could  gratify  my  wish.  And  when  I  re- 
cently tried  to  repeat  my  visit,  I  found  to  my  regret  that 
the  Lawless  Court  had  been  abolished  a  few  years  before 
the  end  of  the  nineteenth  century.  The  disappearance  of 
this  court,  the  most  extraordinary  of  the  ancient  local 
tribunals  of  England,  leads  me  to  think  that  American  law- 
yers, who  have  recently  done  so  much  to  revive  the  study 
of  English  legal  antiquities,  may  like  to  receive  some  account 
of  its  proceedings  from  a  colleague  who  has  been  present 
at  them. 

It  was  in  1878  that,  on  October  15th  (the  Tuesday  fol- 
lowing Old  Michaelmas-day),  I  went  down  from  London  to 
witness  the  Lawless  Court.  The  railroad  could  only  take 
me  as  far  as  Southend,  a  watering  place  at  the  mouth  of  the 
Thames  in  the  southeastern  corner  of  Essex.  But  even 
there  I  found,  as  the  evening  drew  on,  that  some  mysteri- 
ous excitement  was  abroad.  There  seemed  a  gradual  dis- 
appearance of  the  male  inhabitants  of  the  town  between  the 
ages  of  fifteen  and  fifty  ;  the  streets  grew  silent,  and  the 
public  houses  became  deserted.  I  caught  a  stray  youth 
whom  an  unenterprising  disposition  or  a  maternal  injunc- 
tion had  detained  at  home,  and  asked  him  the  reason  of  this 
sudden  emigration.  "  It  is  Cockcrowing  Night,''  he  replied. 
And  in  every  village  and  hamlet  throughout  the  Hundred 
of  Rochford  that  watchword  had  been  passing  from  boy  to 
boy  all  day  long — "  It  is  Cockcrowing  Night  " 

Out  of  Southend,  a  pleasant  path  through  the  fields 
took  me  in  an  hour's  walk  to  the  quaint  old  town  of  Roch- 
ford. There  was  a  thorough  Essex  landscape  all  the  way, 
as  rich  and  as  dull  as  a  chairman  of  Quarter  Sessions. 
But  when  I  got  into  the  Rochford  market  square,  the  signs 
of  the  times  became  more  unmistakable  than  ever.  "  Cock- 
a-doodle-doo,''  "  Cock-a-doodle  doo,"  rang  shrilly  in  every 
quarter ;  though  the  piercing  utterance  did  not  come  from 
any  gallinaceous  throat,  but  from  well-practiced  human 
mimics. 
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Every  Rochford  townsman  was  willing  to  tell  me  all 
about  the  Lawless  Court ;  and  they  all  told  it  me  in  very 
much  the  same  way  that  their  forefathers  had  told  it,  two 
and  a  half  centuries  before,  to  old  Weever;  who,  in  his 
"  Funeral  Monuments,"  published  in  1631,  first  described 
this  matter  in  print.  Hundreds  of  years  since,  so  their  tra- 
dition ran,  there  had  dwelt  at  Rayleigh  a  sturdy  baron, 
who  was  Lord  of  the  Manor  of  King's  Hill.  One  autumn 
night  as  he  lay  in  bed  he  was  disturbed  from  his  slumbers 
by  the  premature  and  pertinacious  crowing  of  a  barn-door 
cock.  He  rose  and  sallied  out ;  and,  as  he  walked  through 
the  chill  air,  he  overheard  whispers.  He  listened,  and  to 
his  amazement  found  that  he  was  listening  to  a  party  of  the 
vassals  of  his  manor,  arranging  the  details  of  a  plan  to  mur- 
der him.  I  suppose  he  strode  back  to  the  manor  house, 
and  summoned  Jack  and  Giles  and  Roger  and  all  the  other 
knaves  and  varlets  of  the  household  to  his  assistance.  But 
whether  he  was  thus  backed  by  aid,  or  whether  he  was 
single-handed,  matters  little,  for  anyhow  (so  says  the  story) 
he  interrupted  the  conspirators,  convicted  them  of  their 
treason,  and  made  them  tremble  for  their  lives  and 
their  lands.  Then,  of  his  clemency,  the  puissant  lord 
consented  to  a  compromise.  The  crime  should  be  par- 
doned, the  forfeiture  should  be  waived,  the  homage  and 
fealty  of  the  penitent  rebels  should  be  again  accepted.  But, 
to  secure  the  perpetual  remembrance  of  their  crime,  they 
and  their  heirs  were  forever  to  hold  the  restored  lands  by  a 
shameful  service.  Year  after  year  as  the  anniversary  of  the 
detected  plot  returned — the  Wednesday  following  Old 
Michaelmas  Day,  i.  <?.,  following  October  nth — the  tenants 
of  this  Manor  of  King's  Hill  should  assemblers  soon  as  the 
midnight  of  Tuesday  was  past,  in  the  open  air,  with  no  light 
but  such  as  the  sky  might  give,  on  the  spot  where  their 
traitorous  ancestors  whispered  over  their  plans.  There  the 
lord's  steward  should  whisper  out  the  roll  of  their  names 
with  as  low  a  voice  as  possible ;  and  the  tenant  that  answered 
not  when  his  name  was  whispered  should  forfeit  to  the  lord 
double  his  rent  for  every  hour  he  was  absent.  The  steward 
should  have  no  ink  and  pen  to  record  his  minutes;  the 
blackened  end  of  a  piece  of  burned  wood  must  suffice  to 
make  all  the  entries  on  the  roll  of  this  court  of  shame.  Nor 
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must  these  assembled  sons  of  traitors  venture  to  depart 
when  the  business  of  the  court  was  done.  They  were  to 
linger  on  the  hill  through  the  cold  night,  until  the  bird  of 
warning  who  defeated  their  fathers'  crime  should  give  them 
leave  to  go.  From  midnight,  then,  to  the  first  cockcrow, 
must  they  wait  upon  the  King's  Hill ;  at  the  crowing  of  the 
cock  they  were  to  be  free  to  depart. 

And  in  this  manner,  for  unknown  centuries,  was  the  court 
duly  held.  In  something  of  this  manner  was  it  held  even 
when  I  saw  it.  The  tradition  of  the  lawless  act  of  a  gener- 
ation long  ago  dead,  of  their  murderous  whispers,  and  of  the 
well-timed  crowing  that  aroused  their  intended  victim,  con- 
tinued to  be  commemorated  at  the  self-same  time  by  the  court 
which  the  country  people  still  called  by  three  appropriate 
old  names — "The  Whispering  Court,''  "The  Court  of 
Cockcrowing,"  or  (most  commonly)  "  The  Lawless  Court.'' 

The  court  indeed  had  long  lost  all  forensic  importance. 
For  centuries  past,  no  prosecutions  and  no  litigation  had 
taken  place  in  it.  Perhaps,  indeed,  no  prosecutions  ever 
had  ;  for  its  title,  "  Curia  Sine  Lege,"  has  been  conjecturally 
explained  as  "  the  court  without  a  leet-day."  And  it  had 
ceased  to  do  conveyancing  work ;  no  demesne  lands  or 
copyhold  lands  were  controlled  by  it.  It  had  become  a 
mere  settling-day  for  the  payment  of  quit-rents  and  suit- 
fines.  Next,  something  had  come  to  be  conceded  to  the  de- 
generacy of  modern  manners.  Down  to  the  earlier  part  of 
the  eighteenth  century  the  fine  for  non-attendance  was  still 
inflicted.  But  before  1800  the  tenants  had  come  to  have 
more  fear  of  late  hours  and  autumn  damps  than  of  manorial 
penalties.  So  they  became  accustomed  to  pay  their  dues 
in  the  morning  at  the  steward's  comfortable  office  ;  and  to 
leave  King's  Hill  and  its  chilly  starlight  to  the  juveniles  and 
the  antiquaries.  Moreover,  even  in  the  matter  of  the  star- 
light an  innovation  grew  to  be  allowed  ;  and  a  goodly  sup- 
ply of  torches  was  not  only  permitted,  but  actually  provided 
for  the  suitors.  And  in  the  point  of  cockcrowing,  a  perfect 
revolution  gradually  came  about.  First  of  all,  a  legal  fiction 
was  introduced  for  shortening  the  proceedings  ;  a  stout- 
lunged  Rochfordian  being  bribed  to  play  the  part  of  a  cock, 
and  crow  lustily  as  soon  as  the  business  of  the  court  was 
over;  so  as  to  save  the  suitors  from  having  to  wait  two  or 
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three  hours  for  the  notes  of  the  veritable  chanticleer,  and 
having  to  incur  meanwhile  imminent  perils  of  colds  and 
coughs,  "  catarrhs  and  agues,  and  joint-racking  rheums." 
Next,  the  paid  expert  was  dispensed  with  ;  and  the  cock- 
crowing  was  done  on  the  voluntary  system.  And  I  found 
that,  without  any  stimulus  from  manorial  compulsion  or 
manorial  pay,  the  youth  of  Rochford  accepted  with  spon- 
taneous enthusiasm  the  steward's  slightest  hint  that  the 
time  had  come  for  their  services,  and  would  go  on  crowing 
as  long  and  as  loud  as  could  be  desired  by  the  deafest  ten- 
ant or  the  sleepiest  baron. 

Yet,  even  with  these  maimed  rites,  the  court  would  not 
have  survived  till  near  the  end  of  the  nineteenth  century, 
had  it  not  been  for  one  further  venerable  and  admirable 
usage,  of  which  no  mention  is  made  by  any  of  the  reverend 
antiquaries  who  have  described  the  use  and  wont  of  the 
Manor  of  King's  Hill.  The  lords  of  that  ilk  had  for  many 
a  long  year  had  a  good  old  custom, — like  fine  old  English 
gentlemen  of  the  most  olden  time, — of  spending  all  the 
profits  of  the  manor  in  providing  a  good  supper  for  the 
attendants  at  this  Lawless  Court.  So  year  by  year,  when 
Cockcrowing  Night  had  come,  the  lord  called  in  all  his 
antiquarian-minded  neighbours.  And  there,  in  Rochford, 
at  the  good  old  hostelry  of  the  King's  Head,  they  would  sit 
and  sup  ;  as  their  forefathers  had  sat  and  supped  on  the  self- 
same night  in  the  self-same  house,  when  King  Charles  was 
on  the  throne,  and  worshipful  Master  Blount's  informant 
used  to  fill  his  flagon  amongst  them.  A  good  supper  i* 
faith  it  was,  when  I  sat  down  at  it  in  the  year  1878.  It  was 
held  in  the  traditional  room,  with  the  steward  of  the  manor 
presiding  in  the  traditional  chair,  over  the  traditional  joint 
and  the  traditional  apple-pie,  and  ultimately,  with  the  most 
traditional  of  ladles,  dispensing  the  traditional  bowl  of 
punch,  compiled  from  a  traditional  receipt  of  preterhuman 
cunningness.  A  jovial  supper  it  was;  as  we  ate  up  and 
drank  up,  at  our  feudal  seigneur's  bidding,  all  the  proceeds 
of  his  quit-rents,  and  chief  rents,  and  fee  farm  rents,  and 
fines  of  suit,  and  profits  of  rendre  and  prendre.  A  pleasant 
supper  it  was  ;  for  the  scholarly  steward  turned  the  talk 
from  topic  to  topic,  and  the  Essex  men  told  us  all  the  won- 
ders of  their  country—"  the  English  Goshen,  the  fattest  of 
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the  land,''  as  it  used  to  be  called  in  Tudor  times.  We  heard 
of  its  oysters  and  its  wild  geese,  of  the  wide  view  from 
Danbury  Hill,  the  great  Norman  castle  at  Hedingham,  the 
strange  legal  customs  of  the  Sokens,  and  the  glorious  mem- 
ory of  old  King  Cole — whom  they  claimed  as  no  mere 
phantasm  of  Bacchanalian  poetry,  but  a  veritable  flesh  and 
blood  monarch,  the  last  of  the  British  Kings  of  Britain,  the 
grandfather  of  the  Emperor  Constantine,  and  the  godfather 
of  the  good  town  of  Colchester.  Yet  the  conversation  con- 
stantly edged  back  to  the  occasion  of  our  meeting,  and  the 
usages  of  the  Lawless  Court.  One  of  our  party  eulogized 
Michaelmas-tide  weather;  declaring  that  he  had  attended  the 
court  thirty  odd  years,  and  had  never  known  a  wet  night  yet. 
Another  recalled  how  a  well-known  antiquary,  the  late  W. 
H.  Black,  had  been  used  year  by  year  to  come  down  from 
London  to  rejoice  in  the  supper  and  the  court,  and  had 
written  a  song  in  honor  of  the  gathering.  Then  a  third 
added  that  Mr.  Black  had  disbelieved  the  whole  story 
about  the  conspirators  and  their  punishment;  and  had  main- 
tained before  the  Society  of  Antiquaries  that  the  court 
dated  from  Roman  times,  and  was  instituted  in  connection 
with  a  vast  land  survey  of  Britain,  to  keep  alive  the  memory 
of  the  point  at  which  one  of  the  great  bases  of  the  survey 
ended.  "  But,"  Mr.  Black  had  said  one  court-night  when 
he  was  expounding  this  theory,  "if  I  am  right,  there  must 
have  been  a  corresponding  point  at  such-and-such  a  place 
in  Wales  ;  and,  if  so,  there  ought  to  be  some  Roman  land- 
mark there.'*  To  which  one  of  the  visitors  who  were  sup- 
ping with  him  had  answered,  "  That's  the  very  parish  where 
I  live  ;  and  there  is  a  Roman  camp  there,  still  visible."  No 
sooner  had  this  story  been  told  us,  than  one  of  my  fellow  guests 
expressed  an  equal  disbelief  in  the  traditionary  conspiracy  ; 
for  it  would  only  account  for  one  annual  court,  whereas 
originally  there  had  been  two  in  each  year.  But  he  main- 
tained, unlike  Mr.  Black  (for  no  two  sceptics  ever  did  agree 
with  one  another,  nor  ever  will),  that  the  court  was  not  Ro- 
man at  all,  but  an  importation  from  continental  feudalism. 
He  quoted  some  Latin  hexameters  from  the  old  German 
poet  Gunther  to  prove  to  us  that,  in  mediaeval  times,  when 
any  ruler  of  the  Holy  Roman  Empire  crossed  over  from 
Germany  into  Italy  to  receive  his  imperial  crown,  he  had 
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to  encamp  at  Runcalia,  near  Piacenza,  on  the  Po,  and  there 
hang  a  shield  on  a  tree,  and  at  midnight,  with  a  whispering 
voice,  call  his  vassals  around  him.  And  he  reminded  us  of 
Anne  of  Geierstein,  and  the  nocturnal  meetings  of  the 
Secret  Tribunals  of  Westphalia.  But  at  this  point  Mr. 
Gregson,  the  steward,  broke  in,  and  warned  us  that,  whilst 
we  were  talking  of  our  midnight  business,  midnight  was 
actually  at  hand.  So  we  got  up  from  our  seats,  and  sallied 
out  into  the  dim  passage,  and  thence  into  the  market 
square. 

What  a  surprise  it  was!  The  dark  houses  scarcely 
visible  in  the  starlight,  but  the  open  square  full  of  men  and 
lads  hurrying  to  and  fro  with  burning  torches.  The  lurid 
glare  fell  strangely  on  their  faces,  and  flashed  back  every 
now  and  then  from  the  windows.  The  noises  of  day  were 
all  hushed  to  silence,  and  no  sound  was  heard  but  the  con- 
stant cockcrowing  of  the  excited  torch-bearers.  On  we 
sallied  through  the  streets,  bearing  the  steward  with  us, 
and  surrounded  by  our  linkmen,  who  crowed  as  they  hur- 
ried on.  The  town  was  soon  left  behind,  and  we  stood  on 
the  so-called  King's  Hill,  close  to  the  wall  of  an  old  manor 
house.  Here  we  gathered  round  a  short  post,  about  a 
yard  high.  This  post,  which  replaces  a  much  older  one  of 
the  same  shape,  is  carved  in  the  close  resemblance  of  a 
burning  candle.  "A  pool,"  says  Philip  Holland  in  1637, 
"  marks  the  spot  where  the  conspirators  assembled.''  Was 
pool  a  misprint  for  post  ?  If  so,  the  present  post  may  be 
the  successor  of  some  landmark  coeval  with  the  court.  So, 
even  if  it  do  not  carry  us  back — as  Mr.  Black  thought — to 
the  Roman  engineers,  it  may  at  least  represent  some  ancient 
trysting-tree  of  Saxon  times  ;  like  those  shire-oaks  of  our 
Northern  counties,  under  which  the  earls  and  churls  held 
their  hundred-motes  and  shire-motes  from  Alfred's  days  to 
Edward's. 

As  soon  as  we  reached  this  post  all  the  shouts  ceased, 
and  we  stood  still  and  silent  in  the  dim  torch-light.  Then 
the  steward  bent  down  by  this  little  wooden  stump;  and, in 
a  voice  tremulous  as  if  with  suppressed  emotion  at  the 
creepy  horrors  of  the  scene,  whispered  his  proclamation- 
"  O,  yes  !  O,  yes  !  O,  yes  !  All  manner  of  persons  who 
owe  suit  and  service  to  this  court  now  to  be  holden  in  and 


536  COLUMBIA    LAW   REVIEW. 

for  the  manor  of  King's  Hill  in  the  hundred  of  Rochford, 
draw  near  and  give  your  attendance,  according  to  the  cus- 
tom of  the  same  manor.  God  save  the  Queen."  Then  he 
whispered  out  the  roll  of  the  fourteen  tenants  of  the  manor, 
— most  of  them,  if  not  (as  I  was  assured)  all  of  them,  being 
themselves  lords  of  minor  manors,  held  from  it.  And  at 
every  name  the  crowd  vociferously  (and  utterly  unvera- 
ciously)  cried  to  him,  "  Here !"  and  with  his  burnt  stick  he 
made  his  charcoal  entry  accordingly.  At  last  the  roll  was 
ended  ;  and  the  steward  bade  all  who  had  appeared  at  this 
court  to  "  depart  hence,  keeping  their  day  and  hour  on  a 
new  summons."  Then  with  a  wild  sense  of  relief,  the 
whole  assembly  broke  the  silence  of  night  and  crowed  ex- 
ultantly. The  torchbearers  rushed  forward.  Bang,  bang, 
bang,  went  their  burning  brands  against  the  venerable  post, 
till  each  was  extinguished  ;  whilst  glowing  chips  and  burn- 
ing tar  came  flying  in  all  directions.  Then  we  dispersed ; 
and  all  was  over  till  Old  Michaelmas-tide  should  come 
round  again. 

Courtney  Kenny. 
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The  Columbia  Law  Review  takes  pleasure  in  welcoming  William 
C.  Dennis  and  John  M.  Woolsey,  who  come  to  the  law  school  this 
fall,  the  former  as  Adjunct  Professor  and  the  latter  as  Lecturer  in 
Equity.  Mr.  Woolsey  was  secretary  of  the  first  Editorial  Board  of 
the  Review. 

It  is  with  deep  regret  that  we  notice  the  resignations  of  Harlan  F. 
Stone  and  Thaddeus  D.  Kenneson,  who  withdraw  to  devote  their 
time  to  active  practice.  Mr.  Stone's  long  connection  with  the  Law 
School,  both  as  student  and  professor,  makes  the  sense  of  his  loss  par- 
ticularly keen. 


NOTES. 


Findings  of  Jurisdictional  Facts  by  Administrative  Officers. — 
The  administration  by  Congress  of  matters  within  its  exclusive  con- 
trol is  not,  under  the  Constitution,  necessarily  cognizable  by  the 
courts.  Murray's  Lessees  v.  Hoboken  Co.  (1855)  18  How.  272,  284. 
If  Congress  vests  this  function  in  administrative  officers,  their  juris- 
diction is  limited  only  by  the  authority  conferred  and,  within  this 
jurisdiction,  they  may  be  made  the  final  judges  of  the  facts  on  which 
their  decisions  are  based.  Busfenning  v.  Ry  (1895)  163  U.  S.  321  ; 
Gardner  v.  Bonestell  (1901)  180  U.  S.  362;  Public  Clearing  House  Co. 
v.  Coyne  (1903)  194  U.  S.  498;  Bates,  Guild  &  Co.  v.  Payne  (1903) 
194  U.  S.  106;  Buttfield  v.  Stranahan  (1903)  192  U.  S.  470;  Ben- 
son v.  McMahon  (1887)  127  U.  S.  457.  The  admission  or  expul- 
sion of  aliens  is  such  a  matter  and  comes  wholly  within  the  control 
of  Congress.  And,  therefore,  the  finding  of  facts  on  which  the  de- 
cision of  their  admissibility  is  based  may  be  put  exclusively  in  the 
hands  of  the  administrative  officers.     Nisimura  Ekiu  v.  U.  S.  (1892) 
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142  U.  S.  651  ;  Turner  v.  Williams  (1904)  194  U.  S.  279  ;  Fong  Yue 
Ting  v.  U.  S.  (1893)  149  U.  S.  698  ;  Fok  Yung  Yo  v.  U.  S.  (1902) 
185  U.  S.  296;  Lem  Moon  Sing  v.  U.  S.  (1895)  158  U.  S.  538. 
But  it  is  well  established  that  where  the  facts  in  question  go  to  the 
jurisdiction  of  the  officers,  the  finding  of  facts  may  be  reviewed  by 
the  courts  irrespective  of  legislative  sanction.  Morton  v.  Nebraska 
(1874)  21  Wall.  660;  Gonzales  v.  Williams  (1903)  192  U.  S.  1  ; 
In  Re  Fassett  (1892)  142  U.  S.  479  ;  School  of  Magnetic  Healing  v. 
Mc Annuity  (1902)  187  U.  S.  94.  In  the  recent  case  of  U.  S.  v.  Ju  Toy 
(1905)  25  Sup.  Ct.  644,  it  was  held  squarely  that  the  decision  of  the 
Commissioner  of  Immigration,  affirmed  by  the  Secretary  of  Commerce 
and  Labor,  that  the  petitioner  was  an  alien,  could  not  be  reviewed  by 
the  courts  on  habeas  corpus  though  the  petitioner  alleged  citizen- 
ship by  birth,  and  had  exhausted  his  administrative  remedy.  The 
statute  making  the  decision  of  facts  by  the  administrative  officers 
final,  refers  by  its  words  to  aliens,  28  U.  S.  St.  at  L.  390.  In  Gon- 
zales v.  Williams  (supra)  the  court  determined  that,  a  citizen  of  Porto 
Rico  not  being  an  alien  within  the  meaning  of  the  act  of  189 1,  the 
Commissioner  of  Immigration  consequently  had  no  jurisdiction  to 
detain  and  deport  her  by  deciding  a  mere  question  of  law  to  the  con- 
trary. To  support  the  Ju  Toy  case  on  the  ground  of  jurisdiction 
and  take  it  out  of  the  rule  of  the  Gonzales  decision,  this  statute  would 
have  to  be  construed  in  connection  with  the  Exclusion  Acts,  as  giving 
jurisdiction  to  the  administrative  officers  over  any  person  of  Chinese 
race,  whether  an  American  citizen  or  not,  coming  into  the  United 
States.  This  would  seem  to  be  a  radical  departure  from  the  decision 
in  U.  S.  v.  Wong  Kim  Ark  (1897)  169  U.  S.  649,  which  held  that  a 
person  of  Chinese  race,  born  in  the  United  States,  was  a  citizen  under 
the  Fourteenth  Amendment,  and  that  the  Chinese  Exclusion  Acts  did 
not  apply  to  him.  A  tendency  to  limit  that  case,  it  is  true,  was 
shown  by  the  Supreme  Court  in  U.  S.  v.  Sing  Tuck  (1904)  194  U  S. 
161.  where  the  writ  was  denied  on  the  ground  that  even  a  citizen 
must  first  exhaust  his  administrative  remedy.  The  decision  in  the 
principal  case  would  thus  seem,  by  extending  the  jurisdiction  of  the 
administrative  officers  to  all  persons  of  Chinese  race,  to  have  sub- 
jected a  certain  class  of  citizens  to  the  control  of  the  administrative 
officers  on  the  presumption  that  no  person  of  Chinese  race  is  a  citizen, 
and  to  have  put  this  class  of  citizens  in  jeopardy  of  being  kept  out  of 
their  country  by  the  summary  proceedings  of  the  administrative  au- 
thorities. It  is  suggested  that  this  case  goes  farther  towards  empha- 
sizing the  development  of  the  administrative  arm  of  the  government 
than  any  other  decision  that  has  appeared  in  recent  years. 


What  Constitutes  a  Benefit  in  the  Law  of  Quasi-Contract. — 
A  failure  to  observe  the  fundamental  distinction  between  a  contract 
and  a  quasi-contract  has  frequently  led  the  courts  by  a  too  slight  re- 
gard for  the  principles  of  the  latter,  to  refuse  a  recovery  in  a  cause 
sounding  therein.  This  has  been  particularly  obvious  in  a  case  where 
the  plaintiff  has  agreed  to  put  fixtures  in  a  house  which,  before  com- 
pletion, burns  down.  The  English  courts  deny  a  recovery  on  these 
facts,  saying  that  if  the  parties  had  agreed  on  payment  only  after  com- 
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pletion,  the   contract  is  inseparable.     Appleby  v.  Myers  (1867)  L.  R. 

2  C.  P.  651.  This  is  but  to  confound  the  two  actions  and  to  regard 
a  quasi-contract  as  based  on  the  intention  of  the  parties,  a  conception 
which  is  fundamentally  wrong.  Keener,  Quasi-Contracts,  1-25.  A 
recent  New  Hampshire  case  seems  to  have  miscarried  along  these 
lines,  the  court  holding  that  a  contractor  who  had  undertaken  to  in- 
stall a  heating  plant  in  a  house,  could  not  recover  in  a  quasi-contract 
action  when  the  building  was  destroyed  before  the  job  was  completed. 
Dame  v.    Woods  (1905)  60  Atl.  744. 

The  courts'in  this  country  have,  however,  generally  reached  a 
conclusion  polar  to  that  of  the  above  case,  but  by  reasoning  which 
shows  analogous  confusion.  A  recovery  seems  to  be  allowed  upon 
the  theory  that  there  is  an  implied  promissory  condition  on  the  part 
of  the  owner  to  keep  the  building  in  existence.    Niblo  v.  Binsse  (1864.) 

3  Abb.  App.  Dec.  375;  Haynesv.  Baptist  Church  (1882)  12  Mo.  App. 
536;  Whelan  v.  Ansonia  Clock  Co.  (1884)  97  N.  Y.  293.  If  that  be 
true,  obviously  the  action  should  be  brought  in  special  assumpsit  with, 
consequently,  a  different  measure  of  damages.  Keener,  Quasi-Con- 
tracts, 256.  The  learned  author  last  cited  would  refuse  a  recovery  in 
such  cases  because  the  owner  has  had  no  actual  benefit.  But  this,  in 
its  turn,  seems  based  on  a  misconception  and  a  use  of  the  term  more 
in  its  vulgar  than  legal  sense.  Though  every  benefit  in  the  popular 
meaning  may  be  a  quasi-contractual  one,  the  converse  is  not  necessa- 
rily true.  If  A  steal  a  thousand  dollars  from  B  and  burn  them,  he 
has  had  no  substantial  benefit,  still  no  existing  court  would  refuse  a 
recovery.  And  yet  this  is  a  far  weaker  case  than  where  title  has  been 
intentionally  transferred.  The  benefit  is  measured  by  the  value  of 
the  res,  not  by  the  use  the  owner  may  make  of  it.  Now  a  pillar  put 
into  a  house,  a  dash  of  paint  on  the  wall  become  ipso  facto  part  of 
the  house.  Title  passes  immediately  giving  dominion  to  the  owner 
and  it  is  within  his  discretion  to  exercise  that  dominion  or  not.  The 
fact  that  the  house  was  destroyed  by  the  act  of  God  or  of  a  third  party 
can  not  change  the  situation.  The  res  had  become  part  of  the  free- 
hold by  annexation  and  belonged  to  the  owner  of  the  soil.  Hayes  v. 
Gross  (1896)  9  App.  Div.    13.     Aff.  (1900)   162  N.  Y.,  610. 


Immunity  from  Compulsory  Physical  Examination. — In  both 
civil  trials  and  criminal  prosecutions,  courts  have  been  guided  by 
two  principles,  first,  that  the  truth  of  the  matter  in  issue  must  be 
found  out,  but,  second,  that  the  legal  contest  of  proving  the  truth 
must  be  according  to  fixed  rules,  binding  on  the  contestants.  See  5 
Col.  Law  Rev.  467.  From  the  first  follows  the  duty  to  give  testi- 
mony. 3  Wig.  Ev.,  §§  2190,  2192-4.  From  the  second  have  arisen 
the  special  provisions  in  favor  of  the  individual,  e.  g.  the  presump- 
tion of  innocence  rule,  the  privilege  against  self-incrimination,  and  ex- 
emption from  testifying  as  to  certain  privileged  communications.  A 
recent  case  in  Montana  reviews  the  authorities  on  the  question  whether 
in  an  action  for  personal  injuries,  the  court  can,  on  motion  of  the  de- 
fendant and  in  order  that  he  may  better  prepare  his  defense,  compel 
the  plaintiff  to  submit  to  physical  examination.     May  v.  Northern 
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Pacific  Ry.  Co.  (Mont.  1905)  81  Pac.  328.  Such  power,  in  the  ab- 
sence of  legislation,  is  denied  by  some  jurisdictions.  U.  P.  R.  R. 
Co.  v.  Bots/ord  (189 1 )  141  U.  S.  250.  Others  hold  that  it  is  in- 
herent in  all  common  law  courts.  Schroeder  v.  Ry.  Co.  (1877)  47 
Iowa  375.  In  a  third  class,  courts  are  given  such  power  expressly  by 
statute.  Laws  N.  Y.  (1893)  c.  721;  Code  Civ.  Pro.  §873;  Stat.  31-32 
Vict.  (1868)  c.  119  s.  26.     See  cases  cited  in  principal  case. 

There  is  no  authority  that,  in  a  civil  action  for  personal  injuries, 
the  early  common  law  gave  such  a  writ.  Walsh  v.  Sayre  (1868)  52 
How.  Prac.  334  is  the  first  reported  assertion  of  such  inherent  power, 
the  arguments  in  favor  of  its  existence  being  solely  by  analogy.  The 
right  to  discovery  in  equity  and  the  power  of  compelling  physical 
examination  in  cases  of  divorce  for  alleged  impotency  are  not  analo- 
gous, because  of  the  fundamental  difference  between  civil  and  eccle- 
siastical law  and  common  law.  By  ancient  rule  of  the  common  law, 
no  man  was  bound  to  furnish  his  adversary  with  evidence  to  be  used 
against  himself.  Anon.  (1702)  3  Salk.  363;  3  Bl.  Com.  (1768)  382; 
Smith  v.  Morrow  (Ky.  1828)  7  T.  B.  M.  234.  Statutes  were  therefore 
necessary  to  compel  the  production  of  written  evidence  without  re- 
sorting to  equity  for  a  bill  of  discovery.  3  Wig.  Ev.  §  2219;  Stat. 
14-15  Vict.  (1 85 1 )  c.  99  s.  6;  U.  S.  Rev.  St.  §  724;  Laws  1789  c.  20 
s.  15;  N.  Y.  Rev.  St.  (1836)  v.  2  p.  199  §§  21,  22.  There  is  author- 
ity, however,  that  the  court,  by  virtue  of  its  common  law  power, 
could  compel  production  of  a  document  where  the  case  was  grounded 
on  it  and  where  the  person  holding  it  might  be  considered  to  hold  it 
in  a  fiduciary  character.  Blakey  v.  Porter  (1808)  1  Taunt.  386; 
Doe  d.  v.  Slight  (1832)  1  Dowl.  163;  Willis  v.  Bailey  (N.  Y.  1822)  19 
Johns.  268.  But  as  the  right  to  personal  integrity  and  freedom  from 
physical  interference  has  always  been  held  most  sacred,  3  Bl.  Com. 
120,  even  the  compulsory  production  of  documents  would  not  seem 
to  argue  a  power  to  compel  physical  examination.  In  case  of  an  at- 
tempt to  avoid  a  judgment  or  reverse  a  fine  on  the  ground  of  non- 
age, the  court  could  determine  this  question  by  inspection.  2  Roll. 
Abr.  572,  573;  9  Bac.  Abr.  (Am.  Ed.)  553  "Trial."  So  in  the  case 
of  determining  the  identity  of  a  party  before  the  court.  (1454)  34  H.  6 
45;  2  Roll.  Abr.  578.  But  in  neither  of  these  cases  does  it  appear 
that  the  inspection  involved  more  than  a  scrutiny  of  the  features.  In 
an  action  of  trespass  for  mayhem,  or  for  atrocious  battery,  a  common 
law  court  might  after  verdict  for  the  plaintiff,  and  on  his  own  motion, 
super  visum  vulneris,  increase  the  jury's  damages  at  its  discretion. 
Cookv.  Beal  (i6g6)  1  Ld.  Ray.  176;  Brown  v.  Seymour (1742)  1  Wils. 
5.     Compulsory  examination  was  not  there  involved. 

It  was,  however,  known  to  the  early  common  law.  On  an  appeal 
of  mayhem,  the  court  could  adjudge  the  issue  of  mayhem  or  no  may- 
hem by  inspection,  at  the  prayer  of  the  defendant.  2  Roll.  Abr.,  578  ; 
9  Bac.  Abr.  (Am.  Ed.),  554,  "Trial."  Where  a  woman,  convicted 
of  a  capital  crime,  was  alleged  to  be  quick  with  child,  the  writ  de 
ventre  inspiciendo  was  allowed  in  order  to  prevent  taking  the  life  of  an 
unborn  child.  1  Hale  P.  C,  368;  2  Id.  413;  Reginav.  Wycher- 
ley  (1838).  8  C.  &  P.,  262.  Where  a  widow  was  suspected  of  feign- 
ing herself  with  child  in  order  to  produce  a  supposititious  heir,  the 
heir  presumptive  might  have  a  similar  writ  to  examine  whether  she 
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was  with  child  or  not.  Bract.  I.  2,  c.  32;  Co.  Litt.  8  b.  Thus  the 
writ  was  granted  to  save  innocent  life,  and  where  the  party  withhold- 
ing the  best  evidence  was  at  the  same  time  attempting  to  convict  the 
defendant  of  felony.  Its  only  use  in  a  civil  case  was  to  protect  the 
rightful  succession  to  property,  thus  affecting  not  merely  the  parties  to 
the  suit,  but  frustrating  "an  attempt  which  the  rigor  of  the  Gothic 
constitutions  esteemed  equivalent  to  the  most  atrocious  theft,  and 
therefore  punished  with  death."  1  Bl.  Com.  456.  In  view,  there- 
fore, of  the  common  law  theory  that  no  man  is  bound  to  furnish  his 
adversary  with  evidence,  strengthened  here  by  the  sanctity  of  the 
right  of  personal  freedom,  the  principal  case  seems  correct  in  refusing 
to  extend  the  right  to  compulsory  physical  examination  beyond  the  few 
cases,  extraordinary  in  their  circumstances,  in  which  it  was  allowed  in 
early  common  law.  The  need  for  such  examination  is  often  urgent, 
where,  for  example,  the  defendant's  only  argument  is  to  discredit  the 
plaintiff's  witnesses,  but  it  would  seem  to  be  for  the  legislature  and 
not  the  courts  to  remedy  this  lack  of  power. 


Abandonment  ok  Felonious  Design  as  Affecting  Premeditation 
in  Murder.  —  Murder  in  the  first  degree  under  the  clause  in  most 
penal  codes  defining  it  as  a  "  wilful,  deliberate,  and  premeditated  kill- 
ing," consists  of  two  distinct  elements,  both  of  which  must  concur  : 
(1)  an  act  amounting  to  murder  at  common  law,  and  (2)  the  addi- 
tional element  of  deliberation  and  premeditation.  Despite  attempted 
distinctions,  these  latter  terms  seem  practically  synonymous.  They 
mean  that  the  defendant,  while  in  a  cool  and  rational  state  of  mind, 
considered  whether  or  not  he  should  kill  the  deceased,  and  decided 
definitely  to  kill  him.  McClain,  Ciim.  Law,  §358;  People  v.  Haw- 
kins (1888),  109  N.  Y.  408;  People  v.  Barberi  (1896),  149  N.  Y. 
256;  Keenanv.  Commonwealth  (1862),  44  Pa.  St.  55.  The  deliberation 
and  premeditation  must  occur  before  the  act  and  continue  thereto. 
This  principle  is  well  illustrated  in  those  cases  holding  that  where 
A  assaults  B  with  intent  to  murder,  but  during  the  conflict  withdraws 
and  in  good  faith  gives  up  his  original  design,  he  is  again  remitted  to 
his  right  of  self-defense,  and  if  forced  to  kill  B  to  protect  himself,  will 
not  be  guilty  of  murder.  Hale,  P.  C.  482;  Stoffen  v.  State  (1864), 
15  Ohio  St.  47;  Parker  v.  State  (1889),  88  Ala.  4;  People  v.  Button 
(1895)  106  Cal.  628;  State  v.  Shockley  (1905)  80  Pac.  865. 

In  view  of  these  well  settled  rules  a  recent  decision  in  California 
is  worthy  of  notice.  The  defendant  was  a  member  of  an  armed 
gang  that  went  to  rob  a  safe.  Finding  the  premises  guarded  they 
abandoned  this  plan  and  started  back,  encountering  some  time  later 
an  officer  who  apparently  undertook  to  arrest  and  search  them.  A 
melee  ensued  in  which  the  officer  was  shot  and  killed.  On  appeal, 
the  Supreme  Court  affirmed  a  conviction  of  murder  in  the  first  degree, 
holding  that  the  evidence  of  preparations  to  kill  made  in  connection 
with  the  projected  burglary  was  sufficient  proof  of  deliberate  purpose. 
States.  Woods  (1905)  81  Pac.  652.  It  would  seem  that  the  court 
might  well  have  found  sufficient  evidence  of  deliberation  and  pre- 
meditation to  commit  murder  upon  the  appearance  of  the  officer  and 
during  the  melee.      Stale  v.  Brown   (1889)  41    Minn.   319;  State  v. 
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Duncan  (1893)  116  Mo.  288;  Miller  v.  Slate  ( 1 900)  130  Ala.  1.  For 
although  premeditation  is  required,  the  length  of  time  over  which  it 
extends  is  immaterial,  and  it  is  sufficient  if  the  defendant  was  able  to 
exercise  his  judgment  and  to  forma  definite  purpose.  Stale  v.  Brown 
(1889)  41  Minn.  319;   State  v.  Murray  (1894)  25  Ore.  241. 

The  California  court  does  not  notice  this  position,  but  places  its 
affirmance  squarely  upon  the  ground  that  the  defendant's  original  crim- 
inal intent  in  arming  himself  for  the  proposed  felony  carried  over  after 
the  abandonment  of  that  plan  and  colored  his  subsequent  independent 
act.  As  a  principle  of  law  this  attitude  is  difficult  to  support  and  it 
would  be  interesting  to  know  to  what  extent  the  learned  Court  would, 
carry  it.  It  would  seem  to  be  an  extreme  construction  to  hold  that 
because  the  defendant  had  determined  to  kill  anyone  who  might  in- 
terfere with  him  in  committing  burglary  that  he  therefore  intended  to 
kill  anyone  who  might  try  to  arrest  him  for  some  other  offense  (e.  g. 
carrying  concealed  weapons)  after  he  had  wholly  abandoned  his 
felonious  plan. 

The  New  York  Elevated  Railway  Cases. — The  recent  case  of 
Muhlker  v.  N.  Y.  &  Harlem  R.  R.  (1905)  197  U.  S.  544  marks  an 
interesting  phase  in  the  history  of  the  Elevated  Railway  Cases,  but 
unfortunately  leaves  the  ultimate  fate  of  those  decisions  more  con- 
jectural than  ever.  When  this  case  was  before  the  State  court  it  was  held 
that  the  doctrine  of  the  Story  case,  to  the  effect  that  a  man  had  a  property 
right  to  easements  in  the  street  for  the  infringement  of  which  he  could 
recover,  did  not  apply  where  the  railroad  had  been  ordered  by  the 
legislature  to  elevate  its  structure.  See  2  Columbia  Law  Review  158; 
3  Id.  347.  An  appeal  was  taken  to  the  United  States  Supreme  Court 
upon  the  ground  that  the  Act  of  1892  compelling  the  defendant  to  ele- 
vate its  tracks  did  not  provide  compensation  for  the  damage  to  the 
plaintiff's  easements  over  the  street  and  therefore  violated  the  obliga- 
tion of  a  contract  in  two  regards:  first,  it  violated  the  obligation  of  the 
contract  made  by  New  York  City  when  it  purchased  the  fee  of  Park 
Avenue  from  the  plaintiff's  predecessor  and  covenanted  to  keep  the 
same  open  as  a  street;  and  second,  it  violated  the  obligation  of  the 
contract  by  which  the  plaintiff  acquired  the  property,  since  it  disre- 
garded the  doctrine  of  the  Story  case,  which  being  law  at  the  time  the 
plaintiff  acquired  his  property,  became  part  of  his  contract  of  purchase. 

The  Supreme  Court  while  expressing  its  approval  of  the  first  ground 
assigned,  expressly  based  its  decision  upon  the  second,  but  without 
citing  any  authorities.  The  principle  is  not  entirely  novel.  Bronson 
v.  Kinzie  (1843),  *  How.  311;  McCrakenv.  Haywara ^(1844),  2  How. 
608.  These  cases  lay  down  the  doctrine  that  the  "obligation"  of  a  con- 
tract includes  all  the  laws  in  force  when  the  contract  is  made  and 
applicable  thereto.  Any  modification  of  these  laws  is  therefore  uncon- 
stitutional in  so  far  as  it  affects  contracts  made  under  them.  Re- 
ferring to  the  merits  of  the  question  involved  in  the  Story  case  the 
U.  S.  Court  expressed  itself  as  being  entirely  satisfied  with  the  prin- 
ciples therein  laid  down. 

Despite  this  endorsement,  the  Court  of  Appeals  shortly  thereafter 
held,  Bennett 'v.  Z.  /.  Ry.  Co.  (N.Y.1905)  74  N.  E.  418,  that  an  abutting 
owner  suffered  no  legal  injury  from  an  elevated  structure  of  a  surface 
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line  where  the  same  was  built  to  connect  its  tracks  with  an  elevated 
railroad.  The  Lewis  znd  Muhlker  cases  were  held  inapplicable  on  the 
ground  that  here  the  defendant  had  obtained  title  to  its  right  of  way 
before  the  street  was  laid  out  and  subsequent  purchasers  of  abutting 
lands  took  subject  to  its  vested  rights.  The  obvious  conclusion 
would  seem  to  be  that  the  principles  of  the  Story  case  are  not  regarded 
by  the  Court  with  favor  and  their  application  will  be  closely  restricted. 
They  were  so  distinguished  and  excluded  in  the  Fries  case  (1901)  169 
N.  Y.  270  and  again  in  Lauer  v.  N.  Y.  (1904)  180  N.  Y.  87.  The 
doctrine  of  the  Story  case  was  still  further  narrowed  by  declaring  the 
erection  by  the  city  of  a  fifty-foot  viaduct  over  the  street  for  the  pur- 
pose of  facilitating  traffic  to  be  analogous  to  the  case  of  changing  the 
grade  on  a  street,  which  in  New  York  gives  rise  to  no  cause  of  action. 
Radcliffs'  Executors  v.  The  Mayor  (1850)  4  N.  Y.  195.  See  5 
Columbia  Law  Review,  250. 


Nature  of  Rights  in  a  Dead  Body. — The  question  of  the  right  in 
a  dead  body  has  recently  been  considered  by  the  Supreme  Court  of 
Georgia.  A  widow  was  allowed  substantial  damages  for  the  mutilation 
of  the  dead  body  of  her  husband,  caused  by  the  negligence  of  the  de- 
fendant carrier,  on  the  theory  of  an  infringement  of  a  quasi-property 
right.  L.  &  N.  Ry.  Co.  v.  Wilson  (1905),  51  S.  E.  24.  The  discus- 
sion of  the  nature  of  this  right  is  of  comparatively  recent  origin.  In 
England  such  questions  were  formerly  under  the  exclusive  jurisdiction 
of  the  Ecclesiastical  Courts.  This  accounts  for  the  lack  of  ancient 
authority.  Early  dicta  deny  any  property  right  in  a  corpse  at  com- 
mon law.  Haynes's  Case  (1613),  12  Coke  113;  and  this  is  now  the 
law  in  England.  Regina  v.  Sharpe  (1857),  Dea.  &  Bell.  C.  C.  160; 
Williams  v.  Williams  (1882),  20  Ch.  Div.  659.  The  American  courts 
also  have  refused  to  recognize  a  purely  proprietary  right.  Griffith  v. 
C.  C.  &  A.  Ry.  Co.  (1884),  28  S.  C.  25.  Thus  a  man  may  not  dis- 
pose of  his  own  body  by  will,  Enos  v.  Snyder  (1900),  131  Cal.  68; 
nor  bring  replevin  for  another's  body.  Keyes  v.  Konkel  (1899),  119 
Mich.  550.  Yet  our  courts,  with  a  single  exception,  have  everywhere 
recognized  the  existence  of  some  right  in  the  wife  or  nearest  relative 
to  an  undisturbed  possession  of  the  body  until  burial.  Various 
theories  for  this  right  have  been  advanced.  The  indefinite  and  un- 
satisfactory term  of  a  quasi-property  right  is  suggested.  Pierce  v. 
Cemetery  (1872),  10  R.  I.  227.  Another  court,  disregarding  the  na- 
ture of  the  right,  has  given  damages  as  for  mental  suffering  alone. 
H ale  v.  Bonner  (1891),  82  Tex.  n.  A  more  satisfactory  theory  is 
found  in  a  decision  of  the  New  York  court :  since  burial  is  a  duty  re- 
quired by  the  law,  it  will  be  protected  by  the  law.  Foley  v.  Phelps 
(1896),  1  App.  Div.  551.  The  idea  of  any  property  right  is  rejected. 
This  recognition  of  a  purely  personal  right  is  not  anomalous.  It 
would  belong  to  that  class  of  rights  such  as  a  married  woman's  right 
to  her  husband's  consortium,  or  the  right  to  one's  fair  name  and  repu- 
tation, the  infringement  of  which  is  an  injury  neither  to  property  nor 
to  the  physical  person. 

The  principal  injury  consists  in  outraged  feelings,  and  to  the  Texas 
court,  this  alone  is  sufficient  ground  for  awarding  damages.     But  ac- 
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cording  to  the  weight  of  authority,  damages  for  mental  suffering  alone 
are  not  recoverable.  Sutherland,  Damages,  3rd  Ed.,  §977.  The 
New  York  case  proceeds  on  the  theory  that  a  legal  right  has  been  in- 
fringed for  which  the  plaintiff  is  entitled  to  nominal  damages  at  least. 
He  may  then  set  up  his  injured  feelings  as  a  ground  for  further  dam- 
ages. Larson  v.  Chase  (1891),  47  Minn.  307.  Compensatory 
damages  will  be  awarded  where  it  can  be  shown  that  the  mental  suffer- 
ing was  the  direct  and  proximate  result  of  the  legal  wrong.  Koerber 
v.  Patek  (1905),  102  N.  W.  40.  While  money  cannot  be  adequate 
compensation  for  the  mutilation  of  a  dead  body,  an  award  of  mone- 
tary damages  is  the  only  remedy  under  the  circumstances  that  the  law 
can  give.  And  by  analogy  to  that  class  of  torts  suggested  above,  there 
is  ample  authority  for  awarding  substantial  damages. 


RECENT  DECISIONS. 

Administrative  Law — Finding  of  Facts  Conclusive.  The  peti- 
tioner alleged  citizenship  of  the  United  States  and  unlawful  detention  by 
the  immigration  officer,  who  found  that  he  was  an  alien,  this  decision  hav- 
ing been  affirmed  by  the  Secretary  of  Commerce  and  Labor.  Held,  the 
finding  by  the  administrative  officers  that  the  petitioner  was  an  alien  was 
conclusive  and  would  not  be  reviewed  on  habeas  corpus.  U.  S.  v.  Ju 
Toy,  25  Sup.  Ct.  644.    See  Notes,  p.  537. 

Administrative  Law — Officers — Liability.  In  an  action  on  a  post 
master's  bond  conditioned  on  the  performance  of  duties  imposed  by  law  or 
department  rules,  the  rule  in  question  being  to  keep  separate  registered 
matter  "  so  as  to  be  secure  from  accident  or  theft,"  it  was  held,  the  officer  was 
liable  irrespective  of  negligence  for  registered  matter  stolen  from  him.  U. 
S.  v.  Griswold  (Ariz.  1905)  80  Pac.  317. 

Where  a  postmaster  is  a  mere  bailee  he  is  liable  only  for  due  diligence, 
U.  S.  v.  Thomas  (1872)  15  Wall.  337,  343,  but  where,  as  in  the  principal 
case,  the  liability  is  on  the  bond,  the  officer  is  subject  to  the  special  obliga- 
tion of  the  bond,  as  in  the  case  of  the  receiver  of  public  money ;  U.  S.  v. 
Thomas,  supra;  U.  S.  v.  Prescott  (1845)  3  How.  578;  as  to  such  officers 
the  liability  on  the  bond  is  absolute,  U.  S.  v.  Dashiel  (1866)  4  Wall.  182; 
Smythe  v.  U.  S.  (1903)  188  U.  S.  156,  except  in  case  of  the  act  of  God  or 
the  public  enemy,  U.  S.  v.  Thomas,  supra,  which  exception  is  strictly 
construed.  U.  S.  v.  Keehler  (1869)  9  Wall.  83.  The  interpretation  of  the 
rule  as  commanding  to  keep  safely  seems  correct.  U.  S.  v.  Prescott, 
supra. 

Admiralty — Liability  of  Ship  for  Unauthorized  Tort  of  Sea- 
man. An  employee  on  defendant  ship  maliciously  blew  off  latter's  boiler 
so  as  to  injure  plaintiff's  vessel.  Held,  the  defendant  ship  was  liable, 
although  the  seaman  was  not  acting  within  the  scope  of  his  authority. 
The  Bulley  (1905)  138  Fed.  170. 

American  admiralty  courts  disregard  the  common  law  limitations  on 
the  doctrine  of  respondeat  superior  in  torts,  and  permit  an  action  in  rem 
against  the  vessel  for  the  unauthorized,  willful  acts  of  its  crew.  This  con- 
ception, that  the  ship  itself  is  the  wrongdoer,  originated  in  the  commercial 
customs  of  the  middle  ages,  The  China  (1868)  7  Wall.  53,  68,  and  in 
the  efforts  of  the  courts  to  insure  indemnity  to  the  injured  party.  The  U. 
S.  v.  Brig  Malek  Adhel  (1844)  2  How.  210,  233.  The  English  decisions, 
however,  more  nearly  approach  the  common  law  doctrine,  Abbott  on  Ship- 
ping (6th  Am.  Ed.)*  228;  Carver  on  Carriage  by  Sea,  \  707,  one  case  even 
holding  that  the  liability  of  the  ship  and  the  responsibility  of  the  owner  are 
convertible  terms.  The  Druid  (1842)  1  W.  Robinson  391,  399.  The 
weight  of  American  authority,  however,  favors  the  principal  case. 
Schooner  Little  Charles  (18 18)  1  Brock.  347,  354. 

Conflict  of  Laws— Wrongful  Death  Statute— Proper  Party 
TO  Sue.  By  an  Ohio  statute  a  domestic  personal  representative  was 
given  a  cause  of  action  for  wrongful  death  of  the  deceased  for  certain  bene- 
ficiaries. A  Kentucky  personal  representative,  the  proper  party  under  the 
Kentucky  wrongful  death  statute,  sued  in  Kentucky  under  the  Ohio  statute 
for  death  in  Ohio.  Held,  the  suit  was  well  brought,  following  Stewart  v. 
R.  R.  Co.  (1897)  168  U.  S.  445.  Williams  v.  Camden  Interstate  Ry.  Co. 
(1904)  138  Fed.  571. 

Where  statutes  merely  remove  common  law  disabilities,  the  right  aris- 
ing in  one  state  may  be  given  a  remedy  according  to  the  procedure  as  to 
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parties  in  the  other.  Halley  v.  Ball  (1872)  66  111.  250;  Stoneman  v.  Erie 
Ry.  Co.  (1873)  52  N.  Y.  429.  But  where  the  statute  creates  the  right,  as 
do  the  wrongful  death  statutes,  Burdick  on  Torts,  233,  the  right  seems 
properly  construed  to  exist  only  as  to  the  party  named  and  no  one  else  may 
enforce  it.  Usher  v.  R.  R.  Co.  (1889)  126  Pa.  206  ;  R.  R.  Co.  v.  Lacy  (1873) 
49  Ga.  106.  Therefore  while  for  purposes  of  jurisdiction  a  federal  court 
may  properly  go  behind  the  record  parties  to  determine  the  real  parties  in 
interest,  Brown  v.  Strode  (1809)  5  Cranch  303;  McNuttv.  Bland  (1844) 
2  How.  U.  S.  9,  it  is  clearly  wrong  to  use  the  same  procedure  for  the  pur- 
pose of  granting  relief  under  a  wrongful-death  statute. 

Carriers — Inception  of  the  Relation  of  Carrier  and  Passen- 
ger. The  plaintiff  entered  the  defendant's  station  and  purchased  a  ticket, 
intending  to  take  a  train  soon  to  arrive.  Held,  he  had  acquired  the 
status  of  a  passenger.  A.,  T.  &*  S.  F.  Ry.  Co.  v.  Holloway  (Kas.  1905)  80 
Pac.  31. 

The  plaintiff,  intending  to  become  a  passenger  on  the  defendant's 
street  car,  signalled  from  a  customary  stopping  place.  The  car  slowed  up 
in  response.  Held,  an  acceptance  of  the  offer  to  become  a  passenger  will 
be  implied,  and  the  plaintiff  is  a  passenger  while  in  the  act  of  boarding  the 
car.  The  relationship  of  passenger  and  carrier  can  be  created  only  by  con- 
tract.   Lewis  v.  Houston  Electric  Co.  (Tex.  1905)  88  S.  W.  489. 

That  the  relation  of  carrier  and  passenger  arises  before  the  traveller 
has  boarded  the  car  is  well  settled.  In  holding  that  such  relationship  can 
be  created  only  by  contract,  the  Texas  decision  follows  M.,  K.  <&-»  T.  Ry. 
Co.  v.  Williams  (1897)  91  Tex.  255.  For  the  fallacy  of  this  view  and  a 
general  discussion  of  the  question  see  5  COLUMBIA  Law  Review  53. 

Constitutional  Law— Impairment  of  Obligation  of  Contract- 
Defendant  under  legislative  command  elevated  its  tracks  from  a  cut  in  the 
street  to  an  overhead  structure.  The  legislative  enactment  provided  no 
compensation  for  attendant  damages  to  plaintiff's  easements  of  light  and 
air,  although  he  had  purchased  his  property  subsequent  to  a  decision  of 
the  highest  state  court  declaring  that  such  easements  existed  as  property 
rights.  Held,  the  Act  was  unconstitutional  since  it  violated  the  obli- 
gation of  a  contract.  Muhlker  v.  Harlem  Railroad  Co.  (1905)  197  U.  S. 
544.    See  Notes,  p.  542. 

Constitutional  Law — Police  Powers.  Where  a  bill  was  filed  to 
enjoin  the  collection  of  a  fee,  under  a  State  statute  providing  that  beer 
manufactured  within  or  imported  into  the  State  and  held  there  for  sale 
should  be  first  inspected,  it  was  held,  that  such  a  statute  was  within  the 
police  power  of  the  State  ;  three  justices  dissented  on  the  ground  that  as 
the  inspection  was  inadequate,  and  the  revenue  derived  therefrom  was 
largely  in  excess  of  the  cost,  it  was  virtually  an  attempt  to  tax  interstate 
commerce.     Pabst  Co.  v.  Crenshaw  (1905)  25  Sup.  Ct.  552. 

Under  Brown  v.  Maryland  (1827)  12  Wheat.  419,  federal  control  of 
interstate  commerce  is  exclusive  until  a  sale  in  the  original  package.  By 
the  Wilson  Act  (1890)  26  Stat.  313,  c.  728,  states  have  equal  police  powers 
over  imported  and  domestic  liquors.  In  Re  Rahrer  (1891)  140  U.  S.  545. 
As,  by  its  terms,  the  act  affects  only  the  exercise  of  the  police  power,  the 
decision  in  Brown  v.  Maryland,  supra,  is,  in  other  respects,  still  control- 
ling ;  hence  the  validity  of  a  statute  will  depend  upon  its  purpose ;  if  it  was 
designed  to  tax  interstate  commerce  it  obviously  is  not  a  police  measure; 
see  Postal  Tel.  v.  Taylor  (1904)  192  U.  S.  64;  but  if  bona  fide  a  police 
measure,  the  revenue,  being  ancillary  to  the  purpose  of  the  statute,  is  of  no 
importance,  however  large  it  may  be.  Courts  have  always  distinguished 
between  the  direct  and  indirect  regulation  of  commerce  by  the  state.  5 
Columbia  Law  Review  298. 
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Contracts— Beneficial  Associations— Resort  to  Civil  Courts. 
A  by-law  of  a  beneficial  society  provided  that  a  member  should  not  resort 
to  the  civil  courts  for  redress  until  all  means  of  appeal  within  the  order 
were  exhausted.  Held,  the  by-law  was  not  void  as  an  attempt  to  oust  the 
courts  of  jurisdiction.  McGuiness  v.  Court  Elm  City  No.  i,  F.  O.  A. 
(Conn.  1905)  60  Atl.  1023. 

The  courts  will  not  interfere  with  the  internal  affairs  of  benevolent  so- 
cieties unless  property  rights  are  involved,  Supreme  Council  O.  C.  F.  v. 
For  singer  (1890)  125  Ind.  52;  Goodman  v.  Jedidjah  Lodge  (1887)  67  Md. 
117,  such,  perhaps,  as  in  benefit  certificates.  Mulroy  v.  Knights  of 
Honor  (1888)  28  Mo.  App.  463.  But  except  for  extraordinary  cases  where 
great  loss  would  be  occasioned,  cf.  Supreme  Sitting  Order  I.  H.  v.  Stein 
(1889)  120  Ind.  270,  the  right  of  appeal  within  the  society  should  be  sus- 
tained. Chamberlain  v.  Lincoln  (1880)  129  Mass.  70;  Jeane  v.  Grand 
Lodge  A.  O.  U.  W.  (1894)  86  Me.434.  For  discussion  as  to  agreements  to 
arbitrate,  see  3  Columbia  Law  Review,  418  ;  4  id.  600. 

Contracts — Public  Policy — Efforts  to  Secure  Legislation. 
Under  a  contract  with  defendant,  the  plaintiff  publicly  presented  and 
argued  certain  matters  before  the  Secretary  of  the  Interior  and  Congres- 
sional Committees,  thereby  securing  certain  legislation.  By  the  terms  of 
the  agreement,  the  plaintiff  was  to  have  ten  per  cent,  of  what  the  defendant 
saved  by  the  legislation.  On  suit  brought,  the  defendant  pleaded  the  ille- 
gality of  the  contract.  Held,  distinguishing  Richardson  v.  Scotts  Bluff  Co. 
(1899)  59  Neb.  400,  the  plaintiff  should  recover.  Stroemer  v.  Orsdel 
(Neb.  1905)  103  N.  W.  1053.  " 

Such  contracts  are  closely  scrutinized  by  the  courts.  If  they  contem- 
plate personal  solicitation  and  sinister  influence  they  will  not  be  enforced; 
Marshall  v.  Railroad  Co.  (1853)  16  How.  U.  S.  314;  Clippenger  v.  Hep- 
baugh  (Pa.  1843)  5  W.&  S.  31 5;  but  if  they  stipulate  for  professional  services, 
Bary  v.  Capen  (1890)  151  Mass.  99,  or  for  "drafting  the  petition  .  .  . 
collecting  facts,  preparing  arguments,  and  submitting  them  orally  or  in 
writing  to  a  committee  or  other  proper  authority,"  they  are  enforceable. 
Trist  v.  Child  (1874)  21  Wall.  441,  450;  Beat  v.  Polhemus  (1887)  67  Mich. 
130;  IVoodv.  McCann  (Ky.  1838)  6  D*ana  366;  and  see  3  Columbia  Law 
Review  281.  The  contingency  of  the  fee  does  not  per  se  render  the  con- 
tract void.  Sedgwick  v.  Stanton  (1856)  14  N.  Y.  289;  Taylor  v.  Bemiss 
(1883)  no  U.  S.  42. 

Criminal  Law — Circumstantial  Evidence  of  Corpus  Delicti. 
In  a  prosecution  for  murder,  there  was  no  direct  evidence  that  the  person 
alleged  to  have  been  murdered  was  in  fact  dead.  Held,  circumstantial  evi- 
dence, if  convincing  beyond  a  reasonable  doubt,  is  sufficient  to  prove  the 
corpus  delicti.     State  v.   Williams  (Ore.  1905)  80  Pac.  655. 

The  contention  that  the  corpus  delicti  must  be  proved  by  direct  evi- 
dence seems  to  have  had  its  inception  from  a  misinterpretation  of  a  pas- 
sage in  2  Hale  P.  C.  291,  and  the  rule  that  the  fact  of  death  must  be  proved 
directly  has  been  incorporated  into  the  codes  of  at  least  two  jurisdictions. 
N.  Y.  P.  C.  §  181;  Tex.  P.  C.  \  549.  The  difficulty  of  conviction  under 
many  conditions  has,  however,  generally  induced  courts  to  repudiate  the 
doctrine,  3  Wigmore  Evidence  §  2081;  U.  S.  v.  Gibert  (1834)  2  Sumn.  19; 
Comm.  v.  Williams  (1898)  171  Mass.  461,  and  to  consider  circumstantial 
evidence  as  sufficient,  if  the  proof  be  "strong  and  cogent."  3  Greenleaf 
$  30.  In  Ruloffv.  People  (1858)  18  N.  Y.  179,  it  was  suggested  that  if 
either  the  death  or  the  violence  producing  death  were  proved  directly,  cir- 
cumstantial evidence  of  the  other  was  sufficient.  This  rule,  apparently  not 
generally  adopted,  seems  sufficiently  to  protect  the  defendant,  and  to  render 
a  conviction  possible  when  the  body  can  not  be  found,  though  it  may  seem 
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to  draw  an  arbitrary  distinction  between  the  kinds  of  evidence  required  to 
prove  the  different  elements  of  a  crime. 

Criminal  Law — Murder — Premeditation.  In  a  prosecution  for 
murder  in  the  first  degree  it  appeared  that  the  accused  and  others  went 
armed  to  commit  burglary.  Some  time  after  abandoning  this  purpose  and 
starting  back  they  encountered  a  policeman,  who  they  thought  intended 
to  search  them  for  concealed  weapons.  A  melee  ensued  during  which  the 
defendant  shot  and  killed  the  officer.  Held  ,  murder  in  the  first  degree. 
People  v.   Woods  (Cal.  1905).  81  Pac.  652.     See  NOTES,  p.  541. 

Equity— Injunction— Rights  of  Strikers  as  to  Persuasion 
OF  Non-Strikers.  An  injunction  granted  against  a  trade  union  for- 
bade, among  other  things,  the  "  inducing  or  coercing  by  threats,  intimida- 
tion, force,  violence,  or  persuasion,  any  of  the  employees  of  the  said  com- 
plainant to  leave  the  service  or  employment  of  said  complainant;  .  .  . 
going  either  singly  or  collectively  to  the  homes  of  said  employees  of  said 
complainant  or  any  or  either  of  them  for  the  purpose  of  intimidating,  coerc- 
ing or  persuading  any  or  all  of  said  employees  to  leave  the  employment  or 
services  of  the  complainant."  The  defendants  had  attempted  so  to  influence 
complainant's  employees,  and  defended,  in  contempt  proceedings,  by 
attacking  the  injunction.  Held,  the  injunction  was  proper  and  the  defend- 
ants were  guilty  of  contempt.  O'Brien  v.  Kellogg  Switchboard  Co.  (111. 
1905)  30  Nat.  Corp.  Rep.  774. 

In  thus  considering  mere  persuasion  as  a  wrong  the  court  would  seem 
to  represent  the  most  extreme  view  as  to  the  control  of  labor  unions.  For 
a  discussion  and  criticism  of  the  principles  underlying  the  decision  see  1 
Columbia  Law  Review  123;  2  id.  37,  400,  552;  5  id.  239. 

Evidence — Compulsory  Physical  Examination.  In  an  action 
for  personal  injuries,  immediately  prior  to  the  trial,  the  defendant  made 
application  to  the  court  for  an  order  compelling  the  plaintiff  to  submit  to  a 
physical  examination  by  physicians  appointed  by  the  court.  Held,  in  the 
absence  of  legislation,  the  court  had  no  power  to  make  such  an  order. 
May  v.  Northern  Pacific  Ry.  Co.  (Mont.  1905)  81  Pac.  328.  See  NOTES, 
P-  539- 

Landlord  and  Tenant — Constructive  Eviction.  Defendant 
leased  a  room  to  plaintiff  for  saloon  purposes.  By  a  city  ordinance  a 
license  could  be  obtained  only  with  the  consent  of  half  the  abutting  prop- 
erty owners.  The  defendant  owned  other  abutting  lots,  and  refused  his 
consent,  thus  defeating  the  plaintiff's  petition  for  a  license.  Held,  this  was 
not  an  eviction.   Kellogg  v.  Lowe  (Wash.  1905)  80  Pac.  452. 

An  actual  expulsion  from  leased  premises  is  not  necessary  to  consti- 
tute an  eviction.  Royce  v.  Guggenheim  (1870)  106  Mass.  201.  Any  act  of 
the  landlord  done  with  the  intention  and  having  the  effect  of  depriving  the 
tenant  of  the  beneficial  enjoyment  of  leased  premises  will  amount  to  evic- 
tion. Denison  v.  Ford  (N.  Y.  1878)  7  Daly  384;  2  McAdam  on  Landlord 
and  Tenant,  §404.  Where  premises  were  leased  for  a  brewery  and  "the 
landlord  refused  to  give  the  written  consent  required  by  statute,  the  court 
found  a  constructive  eviction;  Grabenhorst  v.  Nicodemus  (1875)  42  Md. 
236.  This  doctrine  seems  more  equitable  and  better  founded  in  authority 
than  that  maintained  in  the  principal  case.  Silber  v.  Larkin  (1896)  94 
Wis.  9  ;  Duff  v.  Hart  (1891)  16  N.  Y.  Supp.  163. 

Master  and  Servant — Injury  to  Servant  when  in  Course  of 
Employment.  A  workman  arrived  on  employer's  premises  twenty 
minutes  before  actual  work  began.  He  was  injured  through  defective 
flooring  while  in  the  act  of  surrendering  his  time  ticket.  Held,  accident 
arose  out  of  and  in  the  course  of  workman's  employment.  Sharp  v.  John- 
son 6*  Co.  (1905)  L.  J.  74  K.  B.  D.  566. 
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That  the  relationship  of  master  and  servant  may  exist  before  actual 
beginning  of  the  day's  work  has  been  established  by  the  so-called  "  con- 
veyance "  cases,  where  the  servant  is  carried  to  and  from  work  in  his 
master's  conveyance.  3  Columbia  Law  Review  49.  The  test  is  said 
to  be  the  right  of  the  employer  to  direct  the  servant  at  the  particular  time, 
place,  and  business.  5  Columbia  Law  Review  403.  In  the  principal 
case  at  the  time  of  the  accident  the  workman  was  complying  with  one  of 
his  employer's  regulations,  and  so  obviously  was  within  the  above  rule. 
Ewaldv.  R.  R.  Co.  (1888)  70  Wis.  420;  Boldt  v.  R.  R.Co.(\%$>)  18  N.  Y. 
432. 

Municipal  Corporations — Improvements — Patented  Materials. 
In  a  tax  payer's  suit  to  restrain  the  letting  of  a  contract  for  paving  because 
the  advertisement  called  for  a  patented  pavement,  it  was  held,  under  a 
statute  requiring  the  contract  to  be  let  to  the  lowest  and  best  bidder,  that 
the  city  had  no  power  to  specify  patented  material,  although  the  patentee 
agreed  to  furnish  it  at  a  fixed  price.  Monaghan  v.  Indianapolis  ( Ind. 
1905)  75  N.  E.  33. 

The  jurisdictions  divide  on  the  question  whether  such  contracts  are 
consistent  with  a  statute  requiring  competition.  Similar  considerations  to 
those  expressed  in  the  principal  case  have  led  other  courts  to  the  same 
result.  Dean  v.  Charlton  (1869)23  Wis.  590;  Nicolson  Co.  v.  Painter 
(1868)  35  Cal.  699 ;  Fishburn  v.  Chicago  (1898)  171  111.  339;  Verdin  v.  St. 
Louis  (1895)  131  Mo.  26;  State  v.  Elizabeth  (1872)  35  N.  J.  L.  351;  Bur- 
gess v.  Jefferson  (1869)  21  La.  An.  143.  The  opposing  cases  maintain 
that  the  necessary  competition  is  present  in  the  labor,  and  that  the  city 
should  have  the  benefit  of  patented  material  if  the  best,  Hobart  v.  Detroit 
(1868)  17  Mich.  246:  Matter  of  Dugro  (1872)  50  N.  Y.  513,  especially  when 
it  is  procurable  at  a  fixed  price.  Hastings  v.  Columbus  (1885)  42  Ohio  St. 
585.  In  Wisconsin  this  limitation  has  been  accepted  where  the  improve- 
ments are  not  assessable.  Kilvington  v.  Superior  (1892)  83  Wis.  222.  In 
several  states  such  contracts  have  been  authorized  by  statute,  on  petition  of 
taxpayers.  State  v.  Elizabeth,  supra;  Nicolson  v.  Painter,  supra. 

Personal  Property— Innkeeper's  Lien— Property  of  Another 
in  Possession  of  Guest.  The  plaintiff  sold  a  piano  to  a  guest  in  the 
defendant's  hotel,  the  title  until  payment  was  completed  to  remain  in  the 
vendor,  as  also  the  right  to  immediate  possession  upon  default  as  to  any 
installment.  Such  default  having  occurred,  the  plaintiff's  demand  for  the 
piano  was  refused  by  the  defendant  who  claimed  a  lien  thereon.  In  an 
action  for  the  piano,  it  was  held,  the  defendant  acquired  a  lien  on  the  piano 
as  property  brought  by  a  guest.  Waters  &*  Co.  v.  Gerard  (N.  Y.  1905) 
106  App.  Div.  431. 

An  innkeeper  has  a  lien  on  goods  of  a  third  party  brought  by  a  guest, 
York  v.  Grenaugh  (1703)  2  Ld.  Raym.  866;  Turrill  v.  Crawley  (1849) 
13.  Q.  B.  197  ;  Kellogg  v.  Sweeney  (N.  Y.  1869)  1  Lans.  397,  even  if  the 
goods  were  tortiously  taken,  provided  the  innkeeper  has  no  knowledge  of 
the  tort.  Johnson  v.  Hill  (1822)  3  Stark.  172.  Some  courts  confine  the 
lien  to  cases  in  which  the  innkeeper  is  ignorant  as  to  the  true  ownership. 
Broadwood  v.  Granara  (1854)  10  Ex.  417;  Singer  Mfg.  Co.  v.  Miller 
(1893)  52  Minn.  516;  Cook  v.  Prentice  (1886)  13  Oregon  482.  But  if  the 
innkeeper  must  receive  all  proper  goods  brought  by  the  guest,  irrespective  of 
ownership,  so  creating  a  liability  which  gives  rise  to  a  co-extensive  lien, 
Robinson  v.  Walter  (161 6)  3  Buls.  269  (but  see  T href  all  v.  Borwick 
(1875)  L.  R.  10  Q.  B.  210),  it  would  seem  the  knowledge  of  ownership  is 
immaterial.  Robins  &>  Co.  v.  Gray  [1895]  2  Q.  B.  501.  And  see,  Man- 
ning v.  Hollenbeck  (1870)  27  Wis.  202. 

Quasi-Contracts— Recovery  for  Benefits  Conferred  under  a 
CONTRACT.  Where  the  plaintiff  had  contracted  to  put  steam  heaters  in  the 
defendant's  house,  and  the  house  burned  down  before  completion  of  the 
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work,  it  was  held,  that  there  was  no  cause  of  action.  Dame  v.  Woods  (N. 
H.  1905)  60  At.  744.    See  Notes,  p.  538. 

QUASI-CONTRACTS — RECOVERY    OF     DEPOSITS     UNDER    A     MARRIAGE 

Brokage  Contract.  Where  the  plaintiff  sued  to  recover  ^52  deposited, 
with  the  defendant  under  an  illegal  marriage  brokage  contract,  it  was  held, 
that  the  plaintiff  had  a  cause  of  action.  Hermann  v.  Charles-worthy  \igoj] 
L.  R.  2  K.  B,  (C.  A.)  123. 

Equity  has  always  been  eager  to  relieve  against  marriage  brokage 
bonds,  Arundel  v.  Trevellian  (1634)  1  Ch.  Rep.  87;  Arleston  v.  Kent 
(1620)  Toth.  27  ;  Hall  v.  Potter  (1695)  Shower  76 :  Drury  v.  Hooke  (1686) 
1  Vern.  412  ;  Gale  v.  Lindo  (1687)  1  Vern.  475  ;  Peyton  v.  Bladwell  (1684) 
1  Vern.  240;  Turton  v.  Benson  ( 1718)  1  P.  Wms.  496;  Roberts  v. 
Roberts  (1730)  3  P.  Wms.  66;  and  at  an  early  date  allowed  a  recovery 
for  payments  made  under  analogous  contracts.  Goldsmith  v.  Bruning 
(1700)  1  Eq.  Cas.  Abr.  89.  As  such  contracts  are  considered  illegal  simply 
for  the  protection  of  the  public,  it  follows  that  at  law  a  recovery  in  quasi, 
contracts  should  be  sustained  upon  the  theory  that  the  prohibition  is  aimed 
at  the  defendant  alone.  Duval  v.  Wellman  (1 891 )  124  N.  Y.  156;  contra 
White  v.  The  Union  (1884)  76  Ala.  251  ;  and  see  Scott's  Cases  on  Quasi- 
Contract  669-681  passim. 

Quasi-Contracts— Statute  of  Frauds — Defendant  in  Default. 
The  plaintiff,  under  an  oral  agreement  with  the  defendant,  was  to  make 
certain  improvements  on  defendant's  land  in  return  for  which  the  defend- 
ant was  to  lease  the  premises  to  the  plaintiff  as  long  as  they  were  for  rent. 
The  plaintiff  performed  and  the  defendant  refused  to  execute  the  lease. 
The  plaintiff  sued  in  the  common  counts  for  the  value  of  the  improvements. 
Held,  the  plaintiff  should  recover.  Brashear  v.  Rabenstein  (1905)  80  Pac. 
950. 

Equity  early  decreed  a  recovery  for  benefits  conferred  against  a  defend- 
ant in  default  under  a  contract  unenforceable  because  of  the  statute  of 
frauds;  Anonymous  (1680)  Freeman  486;  Hollis  v.  Edwards  (1683)  1 
Vern.  1 59;  and  the  rule  is  still  followed.  Antony  v.  Leftwich  (1825)  3  Rand. 
238  ;  Parkhurst  v.  Van  Cortlandt  (1814)  1  John.  Ch.  274.  Since  Moses 
v.  Macfarlane  (1760)  2  Burr.  1005,  where  Lord  Mansfield  placed  on  its 
feet  the  quasi-contractual  remedy  of  money  had  and  received  [really  a  bill 
in  equity  in  a  common  law  court,  Straton  v.  Rastall  (1788)  2  T.  R.  366] 
courts  of  law  have  consistently  permitted  a  recovery  on  the  common  counts 
under  the  same  state  of  facts.  Walker  v.  Constable  (1798)  1  B.  &  P.  306; 
Gillet  v.  Maynard  (1809)  5  Johns.  85  ;  Cook  v.  Doggett  (1861)  2  Allen  439 ; 
Taylor  v.  Reed  (1872)  19  Minn.  372. 

Real  Property — Discovery  of  Gold  on  the  Public  Domain.  The 
plaintiff,  who  was  employed  by  the  defendant  as  a  laborer  in  excavating  a 
site  for  the  building  of  a  quartzmill  on  public  land,  unearthed  a  natural 
pocket  of  gold  which,  against  his  will,  the  defendant  claimed  and  appropri- 
ated. Held,  the  gold  was  the  property  of  the  plaintiff.  Burns  v.  Schoen- 
j eld  (Cal,  1905)81  Pac.  713. 

A  person  appropriating  public  lands,  either  with  or  without  a  location 
or  entry,  for  other  purposes  than  mining,  acquires,  before  patent  granted, 
no  title  to  the  minerals  in  the  land,  as  to  which  the  land  may  still  be  re- 
garded as  public  domain.  McClinton  v.  Bryden  (1855)  5  Cal.  97.  A  per- 
son discovering  and  appropriating  metals  or  minerals  on  the  public  domain 
has  absolute  title  to  the  material  removed.  U.  S.  Rev.  S.  2319;  Forbesv. 
Gracey  (1876)  94  U.  S.  762;  Johnston  v.  Harrington  (1892)  5  Wash.  St. 
73.  As  the  plaintiff  was  not  employed  by  the  defendant  to  prospect,  but  to 
grade  merely,  the  defendant  could  not  bring  his  claim  within  the  rule  relat- 
ing to  finding  by  a  servant  in  the  course  of  employment.  The  plaintiff 
therefore  was  an  original  discoverer. 
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Real  Property— Ownership  of  Meteorites.  Defendant  discovered 
on  land  of  the  plaintiff  an  irregularly  shaped  mass  of  iron  supposed  to  be 
of  meteoric  origin,  and  without  the  knowledge  or  consent  of  the  plaintiff 
appropriated  it  to  his  own  use.  In  an  action  for  the  recovery  of  the  meteor- 
ite, it  was  held,  a  meteorite  is  real  property,  and  belongs  to  the  owner  of 
the  soil  upon  which  it  falls.  Oregon  Iron  Company  v.  Hughes  (Or.  1905) 
81  Pac.  572. 

The  classification  of  meteorites  or  aerolites  is  new  to  American  law. 
Only  one  earlier  case  on  the  point  has  been  found,  and  this  held  tbe 
meteorite  was  real  property.  Goddard  v.  Winchell  (1892)  86  Iowa  71.  It 
is  said  to  have  been  so  considered  under  civil  law  rules.  20  Alb.  L.  J. 
299.  The  manner  of  attachment  to  the  soil  is  certainly  somewhat  analogous 
to  the  growth  of  land  by  accretion  in  that  both  are  the  result  of  natural 
agencies,  and  therefore  should  go  to  the  owner  of  the  fee.  2  Bl.  Com.  262. 
The  result  might  well  be  the  same  if  they  are  classed  as  chattels.  They 
would  then  be  analogous  either  to  wild  animals,  and  so  normally  belong 
to  the  owner  of  the  fee,  5  Columbia  Law  Review  241  ;  or  perhaps 
to  objects  washed  up  on  the  foreshore,  which  are  held  to  belong  to  the 
owner  of  the  foreshore.     Barker  v.  Bates  (Mass.  1832)  13  Pick.  255. 

Real  Property — Repulsion  of  Surface  Water.  Where  a  railroad, 
running  through  the  plaintiff's  property,  constructed  an  embankment  which 
stopped  the  flow  of  surface  water,  backing  it  up  for  fifty  feet  over  its  own 
right  of  way,  and  then  over  the  plaintiff's  land,  it  was  held,  that  the  injury 
complained  of  was  damnum  absque  injuria.  Clay  v.  Railway  Co.  (Ind. 
1905)  73  N.  E.  904. 

The  court  seems  to  assume  that  the  water,  backed  up  on  the  defend- 
ant's land,  formed  practically  a  wall  on  the  boundary,  thus  effectively 
repelling  the  flow  of  any  further  surface  water,  and  for  such  a  repulsion 
there  is  at  common  law  no  redress;  Barkley  v.  Wilcox  (1881)  86  N.  Y. 
140;  but  as  the  flow  of  water,  however  sluggish,  necessarily  forced  out 
upon  the  plaintiff's  land  some  of  the  water  already  collected  on  the  de- 
fendant's right  of  way,  it  would  seem  that  a  trespass  was  committed.  4 
Columbia  Law  Review  506 ;  contra  Gannon  v.  Hargadon  (Mass., 
1865)  10  Allen  106.  This  inevitable  eddy  might,  however,  be  of  such 
slight  consequence  that  the  court  could  well  apply  the  maxim  de  minimis 
non  curat  lex.  It  is  obvious,  therefore,  that  under  such  an  assumption 
each  case  must  necessarily  rest  upon  the  physical  characteristics  of  the 
land. 

Real  Prorerty — Shade  Trees  in  the  Street — Rights  of  Abut- 
ting Owner.  An  abutting  owner  sued  the  defendant  for  destroying 
ornamental  shade  trees  standing  in  front  of  his  premises,  but  on  land  the 
fee  to  which  was  in  the  city.  The  trees  had  been  planted  by  his  predeces- 
sor in  title  with  the  permission  of  the  city  authorities  ;  and  the  defendant 
had  notice  of  the  leakage  from  the  mains  of  the  gas  which  killed  the  trees. 
Held,  the  plaintiff  had  in  the  street  a  right  in  the  nature  of  an  easement, 
which  extended  to  all  parts  of  the  street  which  enlarge  the  use  and  increase 
the  value  of  the  adjacent  lot  ;  and  that  his  property  right  in  the  trees  was 
sufficient  to  enable  him  to  maintain  this  action.  Donahue  v.  Gas  Co.  (1903) 
181  N.  Y.  313. 

For  comments  on  this  case  and  a  criticism  of  its  holding  after  trial  in 
the  lower  court,  see  4  Columbia  Law  Review  305. 

Torts — Construction  of  Release.  Plaintiff  was  injured  in  a  railway 
accident,  and  for  thirty  dollars  signed  a  paper  which  recited  certain  specific 
injuries,  and  then  released  the  defendant  in  general  terms  from  "all  claims, 
demands,  damages  and  liabilities,  of  any  and  every  kind  or  character  what- 
soever, for  or  on  account  of  the  injuries  sustained     ...     in  the  manner 
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or  upon  the  occasion  aforesaid,  and  arising  or  accruing,  or  hereafter  arising 
or  accruing  in  any  way  therefrom."  The  plaintiff  now  sues  for  injuries 
subsequently  developing  and  unknown  at  the  time  of  the  release.  Held, 
the  general  terms  in  the  release  are  limited  to  the  specified  injuries  in 
the  recital,  because  the  plaintiff  being  ignorant  of  the  injuries  cannot  be 
said  to  have  intended  to  release  them.  Texas  &*  Pacific  Ry.  Co.  v. 
Dashiell  (1904)  25  Sup.  Ct.  737. 

The  principle  is  well  settled  that  general  words  in  a  release  are  limited 
by  the  specifications  of  the  recital,  2  Rolle  Ab.  409  ;  Thorpe  v.  Thorpe 
(1697)  1  Ld.  Raym.  235  ;  Jackson  v.  Stackhouse  (N.  Y.  1823)  1  Cowen  122. 
Railroads.  Artist  (1894)  60  Fed.  365.  as  the  intention  is  taken  to  be  to 
release  only  the  claims  recited.  Lumley  v.  Railway  Co.  (1897)  76  Fed.  66. 
But  it  would  seem  a  release  as  to  injuries  may  reserve  rights  as  to  claims  not 
mentioned  or  yet  accrued.  Bliss  v.  Railway  Co.  (1894)  160  Mass.  447.  Under 
a  general  release  containing  no  specific  recital,  the  one  releasing  is  held  to 
take  "the  chances  of  future  development,"  Railway  Co.  v.  McCarty  (1901) 
94  Tex.  298,  though  such  a  release  may  be  set  aside  in  equity  for  fraud  or 
mistake.  Blair  v.  Railway  Co.  (1886)  89  Mo.  383.  The  principal  case 
accords  with  the  weight  of  authority  ;  but  see  for  an  opposite  holding,  on 
a  similar  release,  Quebe  v.  Railway  Co.  (Tex.  1904)  81  S.  W.  20. 

Torts— Nature  of  Right  in  Dead  Bodies.  Plaintiff  shipped  the  dead 
body  of  her  husband  by  the  defendant  railroad  to  the  place  of  intended 
burial.  Through  the  negligence  of  the  railroad  the  coffin  and  body  were 
injured.  In  an  action  for  damages,  held,  that  the  plaintiff  had  an  interest  in 
the  body  which  the  court  would  recognize.  Louisville  &■*  U.  R.  R.  Co, 
v.  Wilson  (Ga.  1905)  51  S.  E.  24.    See  Notes,  p.  543. 

Torts — Vicarious  Negligence.  The  plaintiff,  an  infant  non  sui  juris, 
was  injured  while  playing  with  dynamite.  The  jury  found  negligence  on 
the  part  of  the  defendant  upon  whose  premises  the  dynamite  was  obtained. 
It  was  conceded  that  the  plaintiff's  father  was  negligent  in  failing  to  watch 
the  child  after  receiving  knowledge  of  the  danger.  Held,  the  negligence  of 
the  father  could  not  be  imputed  to  the  child.  Matt  son  v.  Minn.  &*>  N.  W. 
Ry.  Co.  (Minn.  1905)  104  N.  W.  443. 

The  doctrine  of  vicarious  negligence,  first  propounded  in  the  New  York 
case,  Harlfield  v.  Roper  (1839)  21  Wend.  615,  has  since  been  recognized 
by  several  other  jurisdictions.  Holly  v.  Light  Co.  (Mass.  1857)  8  Gray  123; 
Leslie  v.  Lewiston  (1873)  62  Me.  468:  Decker  v.  McSorley  (1901)  m 
Wis.  91  ;  Railroad  Co.  v.  Devore  (1902)  114  Fed.  155.  The  majority  of 
the  states,  however,  have  either  refused  to  accept  the  principle,  Robinson  v. 
Cone  (1850)  22  Vt.  213  ;  Newman  v.  Railroad  Co.  (1890)  52  N.  J.  L.  446 ; 
Warren  v.  St.  Ry.  Co.  (1900)  70  N.  H.  352  ;  Railroad  Co.  v.  Snyder  (1868) 
18  O.  St.  399;  Bottoms  v.  Seaboard  Ry.  (1894)  114  N.  C.  699  ;  Railway 
Co.  v.  Moore  (1883)  59  Tex.  64,  or  have  later  repudiated  it.  City  of 
Evansville  v.  Senhenn  (1898)  151  Ind.  42;  Railway  Co.  v.  Wilcox  (1891) 
138  111.  370.  The  decision  of  the  principal  case,  overruling  Fitzgerald  \. 
Railway  Co.  (1882)  29  Minn.  336,  is  interesting  as  it  adds  another  state  to 
the  last  named  group,  and  illustrates  the  spread  of  general  feeling  against 
the  New  York  doctrine.  For  a  discussion  and  criticism  of  the  underlying 
principle  consult  Beach,  Contributory  Negligence  (1st  Ed.)  §38  et  seq. 

Wills — Executory  Devise  of  Personal  Property.  The  testator 
devised  the  residue  of  his  estate,  real  and  personal,  to  his  wife  for  life,  and 
thereafter  to  the  defendants.  Held,  the  wife  was  entitled  to  the  property 
during  her  life,  and  no  trust  of  the  personal  estate  arose.  Walker  Ex'rs. 
v.  Hill  (N.  H.  1905)  60  At.  1017. 

Executory  devises  of  personal  property  after  a  life  or  other  interest  now 
seem  everywhere  protected.    But  the  courts  differ  in  the  theory  of  protec- 
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tion.  By  the  weight  of  anthority  if  the  devise  is  of  specific  chattels,  the 
first  devisee  has  the  custody  and  use  for  life,  like  a  bailee,  while  the  legal 
title  is  in  the  executory  devisee.  Executors  of  Moffatt  v.  Strong  (N.  Y. 
1813)  10  Johns  11;  Vachelv.  Vackel  (1669)  1  Ch.  Cas.  129;  Burnett  v. 
Roberts  (N.  C.  1834)  4  Dev.  L.  79,  81  ;  contra  semble  Horry  v.  Glover  (S.  C. 
1837)  2  Hill  Eq.  515.  If,  however,  the  devise  is  of  the  residuary  estate,  as 
in  the  principal  case,  the  general  rule  would  seem  to  be  that  the  property 
should  be  sold,  the  proceeds  given  to  trustees  to  pay  the  income  to  the 
first  devisee  during  life,  and  then  the  capital  to  the  executory  devisee, 
Healey  v.  Toppan  (1864)  45  N.  H.  243;  Howe  v.  Earl  of  Dartmouth 
(1802)  7  Ves.  137,  unless  the  will  evinces  a  contrary  intention.  Picker- 
ing v.  Pickering  (1839)  4  Myl.  &  Cr.  289. 
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Les  Sanctions  de  l' Arbitrage  International.  By  Jacques 
Dumas.     Paris.     1905. 

The  organization  of  war  has  been  a  large  part  of  the  business  of 
most  governments.  In  the  world-politics  of  the  first  part  of  the  nine- 
teenth century  little  else  was  thought  of.  The  greatest  soldier  in  his- 
tory had  set  himself  against  the  world,  and  the  world  set  itself  against 
him.  In  the  world-politics  of  the  closing  years  of  the  same  century 
the  dominating  position  belongs  to  the  Hague  Conference  of  1899  > 
and  a  beginning  was  made  towards  the  governmental  organization  of 
peace. 

Of  the  numerous  accounts  of  the  proceedings  of  that  Conference, 
published  soon  after  its  adjournment,  the  best,  so  far  as  it  went,  was 
that  of  the  late  Frederick  W.  Holls,  Secretary  of  the  American  dele- 
gation, and  later  a  member  of  the  Hague  Tribunal  by  appointment 
from  the  King  of  Siam.1  His  book,  however,  was  properly  marked 
by  a  certain  reserve.  The  events  were  too  recent  to  make  it  judicious 
to  describe  precisely  the  influence  exerted  by  each  country  or  each 
delegate  at  the  critical  points  in  the  progress  of  the  Conference. 

That  of  Dr.  Holls  himself  was  thus  alluded  to,  shortly  after  his 
death,  in  the  eloquent  address  by  Professor  Miinsterberg  of  Harvard, 
at  the  memorial  services  held  under  the  auspices  of  Columbia  Univer- 
sity: "  Was  er  fur  die  freundschaftlichen  Beziehungen  beider  Lander 
vollbracht,  durch  das,  was  er  angeregt,  und  vielleicht  noch  mehr 
durch  das,  was  er  verhindert,  wird  erst  dann  deutlich  hervortreten, 
wenn  es  nicht  mehr  Politik  ist,  wenn  es  Geschichte  geworden  ist.  War 
es  doch  auch  sein  personlichstes  Verdienst,  dass  Deutschland  in 
entscheidender  Stunde  den  Widerspruch  gegen  die  amerikanischen 
Vorschlage  auf  der  Haager  Konferenz  aufgab." 

The  autobiography  of  Ambassador  White,  the  chairman  of  the 
American  delegation,  has  perhaps  anticipated  the  period  to  which 
Professor  Miinsterberg  looked  forward.  It  frankly  states  the  difficul- 
ties which  at  one  time  seemed  to  threaten  to  make  the  Conference 
substantially  fruitless. 

The  Emperor  of  Germany  had,  in  conversation  with  Mr.  White, 
shown  himself  disinclined  to  any  cordial  adherence  to  the  Russian 
proposals. 2  The  chairman  of  the  German  delegation,  Count  Miin- 
ster,  reflected  his  views,  and  had  perhaps  inspired  them.  Any  such 
scheme  of  arbitration  as  was  proposed  he  did  not  hesitate  to  pro- 
nounce a  "humbug."3  It  was  also,  he  said,  opposed  to  the  interests 
of  Germany.  Her  military  establishment  was  such  that  she  could 
mobilize  her  army  in  ten  days.  No  other  power  could  do  this.  To 
give  a  right  to  appeal  to  arbitration  would  therefore  simply  give  to  rival 
nations  time  to  put  themselves  in  readiness,  which  Germany  did  not 

1  For  a  review  of  Dr.  Holl's  book  see  I  Columbia  Law  Review,  274. 

2  Autobiography,  II,  298.        3  Ibid.  297. 
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need.  Professor  Zorn,  the  leading  international  lawyer  on  the  Ger- 
man delegation,  was  personally  of  a  different  opinion,  but  on  June  9 
announced  to  the  sub-committee  on  arbitration,  of  which  he  was  one, 
that  he  might  be  compelled  to  cast  his  vote  against  the  measure. 1 

At  this  juncture  Mr.  White  had  an  important  interview  with  Count 
Miinster,  in  which  he  urged  upon  him  that  the  scheme  proposed  was 
for  purely  voluntary  arbitration,  with  no  feature  of  compulsion,  and 
that  the  Kaiser  would  jeopardize  his  commanding  position  in  world- 
politics  should  he  oppose  what  was  generally  agreed  to  be  a  good 
thing  for  all  nations,  because  he  might  deem  it  a  bad  thing  for  his 
own  empire. 2  The  next  day  despatches  arrived  from  Berlin  definitely 
declaring  against  anything  in  the  nature  of  an  international  tribunal. 
Count  Miinster  mentioned  this  to  Mr.  White,  and  also  his  intention 
to  send  Professor  Zorn  to  ask  the  Foreign  Office  to  modify  the  in- 
structions, suggesting  at  the  same  time  that  the  American  ambassador 
might  well  exert  his  influence  in  the  same  direotion.  Mr.  White 
accordingly  wrote  on  the  same  day  (June  16)  a  lengthy  letter  to 
Baron  von  Biilow,  and  sent  it  off  by  Dr.  Holls  as  a  special  messenger, 
with  a  personal  letter  of  introduction.  ? 

In  five  days  Dr.  Holls  returned  with  encouraging  news.  He  had 
had  long  interviews  with  both  von  Biilow  and  Prince  Hohenlohe,  the 
imperial  Chancellor.  Biilow  had  sent  Mr.  White's  letter  to  the  Em- 
peror. The  Prince  seemed  much  impressed  by  its  arguments. 4  It 
was  now  only  the  lawyers  attached  to  the  foreign  office  who  remained 
in  an  unfriendly  attitude.  Count  Miinster  had  all  the  zeal  of  a  new 
convert.  He  said  to  Holls  that  day  at  a  dinner-table  :  "Mit  Hohen- 
lohe kann  ich  auskommen,  mit  Biilow  auch,  aber  mit  diesen  ver- 
dammten  Juristen  im  Auswartigen  Amt,  nicht."6  Two  days  later  the 
technical  difficulties  also  were  overcome,  and  the  Chancellor  sent  on 
instructions  to  the  German  delegation  to  favor  the  institution  of  some 
tribunal  to  facilitate  voluntary  arbitration, 6  and  assure  the  Conference 
that  their  government  "fully  recognized  the  importance  and  the  gran- 
deur of  the  new  institution."1 

Whether  the  turning-point  was  the  letter  of  Mr.  White  or  the  per- 
sonal arguments  of  Dr.  Holls  which  attended  its  presentation,  is  of 
less  moment  than  the  fact  that  at  the  most  critical  moment  of  the 
whole  proceedings  at  the  Hague,  American  influence,  in  some  form, 
was  successful  in  bringing  Germany  into  line. 

The  final  result  of  the  Conference,  it  will  be  recollected,  was  the 
approval  of  three  Conventions,  three  Declarations  and  seven  Resolu- 
tions. Of  these  thirteen  documents,  twelve  related  to  the  organiza- 
tion of  war,  and  only  one  to  the  organization  of  peace.  It  is  that 
one,  however,  which  has  really  given  the  Conference  a  place  in  the 
history  of  the  world. 

In  the  preface  to  the  work  of  Dr.  Dumas  on  the  Sanctions  of 
International  Arbitration,  by  Baron  d'Estournelles  de  Constant,  he 
justly  says  that  Europe  expected  little  from  that  convention.  By 
indifference  or  calculation,  it  was  ready  to  let  the  new-born  tribunal 
of  the  Hague  die  of  inanition,  simply  because  it  would  give  it  nothing 

to  do. 

lIbid.  294.       2Ibid.  301.       *  Ibid.  314.       *  Ibid.  318.       *  Ibid.  318. 
6 Ibid.  321.        7  Holls,  The  Peace  Conference,  247,  257. 
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It  was  left  to  the  United  States  to  bring  the  first  case  before  it, 
and  show  by  the  test  of  actual  trial  that  the  machinery  provided  was 
adequate  to  the  task. 

No  controversy  between  nations  could  have  been  chosen  that  was 
better  adapted  to  demonstrate  this  fact.  It  was  a  mere  question  of 
pecuniary  liability  in  consequence  of  a  contractual  obligation.  The 
claim  was  a  private  one,  and  the  United  States  pressed  it  simply  in 
the  behalf  of  some  of  their  own  citizens.  In  the  decision  of  the 
court  it  was  not  found  necessary,  nor  therefore  thought  proper,  to 
inquire  whether  Mexico  came  under  any  liability  by  virtue  of  her  con- 
tract alone.  The  United  States  had  proved  that  all  the  parties  in 
interest  had  submitted  this  question  for  determination  by  arbitration, 
many  years  before,  and  that  the  award  had  been  in  favor  of  the 
claimants.  This  brought  the  cause  within  the  scope  of  the  doctrine 
of  res  adjudicata,  and  on  that  sole  ground  judgment  was  now  pro- 
nounced against  Mexico. 

The  creation  of  the  Hague  tribunal  rests  upon  the  idea  of  obliga- 
tions between  nations.  The  convention  under  which  it  was  consti- 
tuted expressed  this  idea  more  definitely  in  Article  27.  This  was 
proposed  by  France,  and  declares  that  "Les  Puissances  Signataires 
considerent  comme  un  devoir,  dans  le  cas  ou  un  conflit  aigu  mena- 
cerait  d'eclater  entre  deux  ou  plusieurs  d'entre  elles,  de  rappeler  a 
celles-ci  que  la  Cour  Permanente  leur  est  ouverte."  The  delegation 
from  the  United  States  thought  it  prudent  to  file  a  declaration  saving 
whatever  rights  to  the  contrary  might  flow  from  the  Monroe  doctrine, 
but  heartily  accepted  the  phrase  devoir  as  to  all  other  possible  appli- 
cations. Baron  d'Estournelles  de  Constant  complains  that  the  inser- 
tion of  this  word  passed  almost  unnoticed  at  the  time,  though  it  was 
* '  un  mot  nouveau,  entidrement  nouveau  dans  le  langage  international. " 1 
It  is  certainly  one  that  makes  for  peace,  and  the  conception  which  it 
embodies  underlies  all  forms  of  the  organization  of  peace.  Duty 
implies  a  promise  to  perform  whatever  is  due.  Once  establish  a  duty, 
of  one  nation  to  another,  and  public  opinion  speaking  for  public 
faith  will  always  demand  the  recognition  of  this  implication. 

The  object  of  Dr.  Dumas'  treatise  is  to  prove  that  in  this  way  in 
particular  a  sufficient  sanction  is  provided  for  the  due  execution  of  all 
judgments  of  international  tribunals.  His  special  emphasis  is  on  the 
force  attaching  to  the  public  opinion  of  the  civilized  world.  That  of 
the  nations  that  are  parties  to  a  controversy  cannot  always  be 
depended  on.  There  must  always  be  an  appeal  from  Philip  drunk  to 
Philip  sober, — from  the  excitement  and  prejudice  of  the  hour  to  the 
calm  view  of  the  next  generation.  It  may  indeed  require  centuries 
to  remove  national  prejudices.  Dr.  Dumas  (p.  136)  quotes  from  a 
recent  paper  by  M.  Kebedgy,  an  anecdote  that  well  illustrates  this. 
Thiers,  after  the  fall  of  Napoleon  III  in  1870,  asked  Ranke  on  whom 
the  Germans  were  making  war,  since  the  empire  was  no  more.  The 
reply  was  ' '  on  Louis  XIV. "  But  the  world  at  large  is  more  candid 
and  more  reasonable.  All  civilized  nations  not  involved  in  a  par- 
ticular controversy  form  a  pretty  impartial  jury  to  pass  upon  its 
merits. 

1  Dumas,  Les  Sanctions  de  l'Arbitrage  International,  ix. 
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Dr.  Dumas  finds  the  true  sanction  needed  to  support  international 
tribunals  in  the  universal  conscience  of  civilized  man,  or  the  public 
opinion  of  the  world.  Public  opinion  in  England,  he  says,  spoke 
false  during  the  war  of  the  Transvaal.  So  did  that  in  the  United  States 
as  to  the  causes  of  the  Spanish  war.  "Mais  dans  toutes  ces  circon- 
stances,  et  dans  d'autres  encore,  l'opinion  internationale  a-t  elle  eu 
un  seul  instant  d'incertitude  ou  d'erreur?  II  y  a  eu  des  divergences 
de  sympathies,  mais  il  bien  pens6,  elle  s'est  m6me  bien  exprim6e. 
Son  tort  est  de  n'avoir  pas  agi,  parce  qu'elle  n'a  pas  su  agir.  Apres 
l'information,  apres  le  sens  critique,  apres  le  jugement  doit  venir 
Taction.  Nous  demandons  une  opinion  qui  agisse.  Or,  l'opinion 
internationale  sera  un  jour  capable  d'agir.  N'en  a-t-on  pas  eu 
comme  une  preuve  anticip£e  au  cours  de  l'affaire  Dreyfus,  ou  l'opin- 
ion internationale  a  eu  cette  surprenante  efficacit6  de  faire  revenir 
l'opinion  nationale  elle-m^me  de  ses  erreurs  et  de  ses  entrainements, 
et  cela  par  le  seul  effet  d'une  persuasion  sans  violence,  par  le  seul 
prestige  de  la  v6rite"  mise  en  pleine  lumiere. 1 

It  will,  he  adds,  be  one  of  the  greatest  honors  of  France  in  the  eye 
of  history  that  she  yielded  to  these  international  influences.  "  Ni 
l'Angleterre,  ni  les  Etats-Unis,  dans  des  circonstances  analogues, 
n'ont  su  reconqueVir  de  jour  au  lendemain  par  un  acte  de  probite 
politique,  l'estime  et  la  confiance  de  l'univers.  La  France  seule  a  eu 
jusqu'  ici  ce  m£rite.  Guidant  le  reste  du  monde,  en  cela  comme  en 
tant  de  choses,  elle  a  done  l'avantage  d'avoir  fourni  le  premier 
exemple  des  vertus  coercitives  de  l'opinion  internationale.  Une  autre 
voix  que  celle  du  canon  gronde  done  dans  la  monde.  Ceci  tuera 
cela."2 

Dumas  does  not  follow  Kant  in  looking  for  permanent  world-paci- 
fication only  when  all  nations  have  assumed  a  republican  form  of  gov- 
ernment. Conscience  is  not  a  thing  of  Constitutions.  International 
public  opinion  is  not  to  be  infallibly  learned  from  newspapers  or  from 
legislative  resolves.  It  must  in  the  future  be  given  form  by  those  best 
able  to  voice  and  proclaim  it, — by  the  moralists,  by  philosophers,  by 
citizens  of  the  republic  of  letters. 3  He  looks  with  disfavor  on  the 
provision  in  the  project  of  an  arbitration  treaty  submitted  by  Mexico 
at  the  last  Pan-American  Congress,  in  1901,  that  a  refusal  by  any 
nation  to  perform  the  award  of  an  international  tribunal  shall  subject 
it  to  the  censure  of  other  nations,  to  be  manifested  by  an  official 
declaration  signed  by  as  many  as  will  of  the  powers  not  concerned  in 
the  controversy  so  decided.4 

He  refers  at  some  length,  in  proof  of  his  positions,  to  the  settle- 
ment of  the  Luxembourg  question. 6  In  1867  Holland  sold  this  grand- 
duchy  to  France.  Germany,  under  the  influence  of  Bismarck,  pro- 
tested, and  threatened  war.  The  French  journal  most  favorable  to 
Germany,  Le  Temps,  was  appealed  to  by  the  friends  of  peace  to  call 
for  expressions  of  public  opinion  throughout  the  world.  There  were 
many  responses.  The  International  Association  of  Workingmen  pub- 
lished a  proclamation,  insisting  on  the  necessity  of  peace  for  industrial 
development  Public  attention  was  aroused  in  all  nations.  A  con- 
1  Ibid,  p,  131..  2  Ibid.,  1 -ft.  3  Ibid.,  1 39-1 41.  *  Ibid.,  140. 
6  Ibid.,  125. 
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ference  of  the  powers  resulted,  at  which  the  neutralization  of  Luxem- 
bourg was  accomplished,  and  peace  honorably  secured. 

The  Luxembourg  and  Dreyfus  incidents  are  unquestionable  proofs 
of  the  new  social  currents  of  a  moral  character  which  are  bearing  all 
nations  closer  together.  The  former,  in  its  outcome,  was  a  distinct 
contribution  to  the  cause  of  international  pacification.  But  as  for  the 
formal  organization  of  peace,  the  only  steps  thus  far  taken  have 
been,  first,  the  institution  of  the  Hague  Tribunal,  and,  second,  the 
vindication  of  its  right  to  exist  by  proofs  of  its  working  power.  These 
are  long  steps,  and  there  is  good  reason  to  look  for  a  further  and 
definite  advance  from  the  second  Peace  Conference,  to  be  held  after 
the  close  of  the  Russo-Japanese  war.  The  initiative  of  the  United 
States  in  its  convocation  is  recognized  by  Dumas  in  dedicating  his 
volume  to  President  Roosevelt. 

The  Law  and  Practice  in  Bankruptcy  under  the  National  Bank- 
ruptcy Act  of  1898.  By  William  Miller  Collier.  Fifth  Edition  by 
F.  B.  Gilbert.  Albany,  N.  Y.:  Matthew  Bender  &  Co.  1905.  pp. 
xxlvi,  1098. 

The  fifth  and  revised  edition  of  this  much  edited  work  is  due,  we 
are  told  in  the  preface,  to  the  number  and  importance  of  the  cases  in 
Bankrupcy  which  had  been  decided  during  the  two  years  following 
the  appearance  of  the  fourth  edition.  Whether  the  "  policy,  adopted 
by  the  publishers  to  keep  this  work  in  advance  of  every  other  work  on 
the  subiect,"  will  "render  imperative  a  new  and  revised  edition,"  bien- 
nially, we  are  not  told.  It  is  to  be  hoped  that  it  will  not.  And  it 
seems  fairly  certain,  that  the  litigation  of  the  next  two  years  will  in- 
volve fewer  important  questions  of  interpretation,  than  have  called  for 
solution  during  the  last  two  years  ;  unless  the  Bankruptcy  Act  should 
be  radically  amended  at  the  coming  session  of  Congress. 

Undoubtedly,  the  usefulness  of  this  book  has  been  much  increased 
by  Mr.  Gilbert's  revision.  His  changes  in  the  text,  and  his  additions 
to  it,  based  upon  recent  decisions,  will  relieve  the  practitioner  from 
the  necessity  of  consulting  a  digest  at  every  point.  At  times,  however, 
the  textual  alterations  result  in  a  little  confusion.  For  example,  on 
page  69,  the  present  editor  has  appended  to  the  text  of  his  predecessor 
this  statement :  "The  entity  doctiine  permits  of  the  adjudication  in 
bankruptcy  of  a  partnership  one  of  the  members  of  which  is  insane"  ; 
citing  the  case  In  Re  L  Stein  &  Co.  (1904)  11  Am.  B.  R.  526,  127 
Fed.  R.  547,  which  unequivocably  announces  that  doctrine.  On 
page  71,  however,  the  former  text  is  left  unamended  as  follows  : 
"What  has  been  said  previously  of  the  effect  of  insanity  on  jurisdic- 
tion applies  with  equal  force  here.  If  the  court  cannot  adjudge  the 
insane  person  bankrupt,  it  cannot  adjudge  the  other  entity,  t.  e.,  the 
partnership  of  which  he  is  a  member,  bankrupt." 

Such  inconsistencies,  we  are  bound  to  add,  do  not  occur  fre- 
quently, and  are  never  very  serious.  On  the  other  hand,  the  care 
and  ability,  with  which  all  the  cases,  involving  bankruptcy  questions 
since  the  amended  act  of  1903,  have  been  digested,  and  their  hold- 
ings incorporated  into  the  text,  are  worthy  of  warm  commenda- 
tion. The  book,  as  it  now  appears,  is  not  only  up-to-date,  but  in 
every  way  most  serviceable  to  the  profession. 
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A  TREATISE  ON  THE  CONFLICT  OF  LAWS  OR  PRIVATE  INTERNATIONAL 

Law,  by  Francis  Wharton,  LL.D.  Third  edition  by  George  H. 
Parmele,  of  the  Publisher's  Editorial  Staff.  Rochester,  N.  Y. :  The 
Lawyers'  Co-operative  Publishing  Co.  1905.  Vol  I,  ccxxiv,  848; 
vol.  II,  xxviii,  1830. 

We  have  here,  as  is  indicated  by  the  title,  what  purports  to  be  a 
new  edition  of  a  well-known  work,  by  a  new  editor.  In  reality,  the 
work  of  the  original  author  appears  to  be  relegated  to  a  secondary 
place.  The  second  edition  of  Wharton's  treatise  was  published  in 
1 88 1,  and  comprised  847  pages,  of  which  40  pages  were  devoted  to  a 
table  of  cases,  printed  in  double  columns,  and  53  pages  to  an  index. 
In  the  present  edition,  160  pages  are  devoted  to  the  table  of  cases, 
which,  apart  from  the  addition  of  new  decisions,  is  physically  ex- 
panded by  being  printed  across  the  whole  page,  while  130  pages  are 
devoted  to  a  very  full  index.  The  text  proper  is  almost  or  quite  twice 
as  great  in  bulk  as  that  of  the  second  edition,  and  the  seat  of  h^nor 
is  given  to  the  new  matter  by  printing  the  new  text  as  well  as  the 
new  notes  in  a  more  conspicuous  form  by  means  of  additional  space 
between  the  lines.  But  it  is  to  be  observed  that  the  new  matter 
chiefly  consists  of  summaries  of  recent  American  and  English  cases, 
with  a  discussion  of  some  of  the  doctrinal  questions  involved. 
Wharton,  in  his  second  and  last  edition  of  his  work,  laid  special  stress 
upon  the  element  of  comparative  jurisprudence,  testing  the  rules  laid 
down  in  the  American  decisions  by  the  contemporaneous  conclusions 
reached  in  England,  France,  Belgium,  Switzerland,  Germany  and 
Italy.  The  continuation  of  this  important  branch — indeed  we  may 
say  of  this  most  important  branch — of  his  work  is  not  attempted  in 
the  present  edition,  to  which  we  shall  not  do  scant  justice  if  we  say 
that  it  is  on  the  whole  neither  better  nor  worse  than  most  of  the  books 
which  have  become  current  at  the  bar  since  the  writing  of  legal  works 
came  to  be  systematically  commercialized.  The  American  bar  is 
now  sorely  afflicted  with  a  promiscuous  inundation  of  judicial  decis- 
ions, good,  bad,  and  indifferent,  and  with  an  active  output  of  text- 
books in  which  those  decisions  are  comprehensively  and  more  or  less 
indiscriminately  digested.  Such  works  are  doubtless  useful  to  the 
active  practitioner,  who  demands  the  latest  decision  on  the  particular 
question  before  him,  and  gives  it  a  conspicuous  place  in  his  brief, 
without  regard  as  to  the  quality  of  the  decision,  the  character  of  the 
court  by  which  it  was  rendered,  or  its  soundness  from  the  point  of 
view  of  legal  doctrine.  In  no  department  of  the  law  has  the  vague 
and  confused  use  of  cases  been  more  conspicuous  during  the  past 
twenty  years,  at  any  rate  in  the  United  States,  than  in  that  of  the  con- 
flict of  laws  or  private  international  law.  The  task  of  the  present 
editor  of  Wharton's  work  has  no  doubt  been  rendered  much  more 
difficult  by  reason  of  these  conditions,  the  existence  of  which  is 
clearly  traceable  in  his  text.  In  numerous  instances  he  has  sought 
to  bring  the  variant  decisions  to  the  test  of  legal  theory,  but  the  effort 
is  by  no  means  always  successful.  Take,  for  example,  his  discussions 
of  the  subject  of  jurisdiction  in  respect  of  actions  for  tort ;  or  his  dis- 
cussion of  the  subject  of  the  construction  of  wills.  "When,"  he 
says,  "the  language  of  the  will  is  complete,  specific,  and  self-ex- 
planatory, there  is  no  occasion  to  resort  to  the  law  of  any  jurisdiction 
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to  ascertain  that  [the  testator's]  intention,  and  therefore  no  occasion 
to  choose  between  conflicting  laws."  (§599a. )  These  and  other 
phrases  used  in  the  same  place  seem  to  suggest  the  idea  that  a  ques- 
tion of  conflict  of  laws,  so  called,  arises  only  where  a  testator  has 
failed  to  express  himself  with  clearness.  But  it  is  obvious  that  a  diffi- 
culty may  arise  not  by  reason  of  any  lack  of  clearness  in  the  testator's 
words,  but  by  reason  of  a  question  as  to  the  law  by  which  they  are  to 
be  construed  and  enforced.  The  sentence  just  quoted  illustrates  a 
want  of  scientific  lucidity  which  is  to  a  certain  extent  inevitable  in 
work  performed  under  the  limitations  to  which  that  of  the  present 
editor  evidently  was  subject.  It  may  be  observed  that  he  has  in  cer- 
tain places  elaborately  controverted  positions  taken  in  the  brief  ele- 
mentary volume  on  the  conflict  of  laws  by  Professor  Minor,  but  that 
he  cites,  it  is  believed,  only  once  the  full  and  admirable  work  of 
Dicey,  with  which  some  of  his  forins  of  expression,  as  in  his  treat- 
ment of  the  subject  of  contracts,  show  that  he  possesses  a  wider 
acquaintance  than  the  citation  in  question  would  indicate. 
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CUSTOMARY  LAW  IN   MODERN  ENGLAND. 

The  nature  of  customary  law  has  been  for  ages  a  sub- 
ject of  vehement  discussion.  Among  the  causes  which 
might  be  suggested  in  explanation  of  divergences  of  opin. 
ion,  at  least  three  deserve  a  preliminary  notice  :  the  eternal 
mobility  of  fact,  the  despotism  of  ulterior  purpose,  and 
the  confusion  of  legal  theory  with  legal  fiction. 

The  eternal  mobility  of  fact.  The  ever-changing  nature 
of  the  material  with  which  the  student  in  the  social  sciences 
has  to  deal  makes  all  his  generalisation  provisional.  Each 
decade  adds  its  contribution  to  the  raw  material ;  and  each 
generation,  however  sensible  it  may  be  of  its  indebtedness 
to  the  past,  lies  under  the  eternal  necessity  to  give  its  own 
account  of  things  or  rest  a  defaulter.  The  garment  which 
was  devised  for  the  ancestor,  however  cunningly  shaped, 
will  never  quite  fit  the  heir,  and  may  at  times  be  indeed 
ludicrous.  The  part  of  custom  in  the  social  life  is  no  ex- 
ception to  the  rule.  A  theory  about  it  which  has  become 
established  ought  in  all  probability  to  be  obsolete.  The 
most  superficial  examination  of  its  history  will  convince 
us  that  its  importance  and  authority  have  varied  indefin- 
itely from  age  to  age.  There  have  been  periods  when  it  is 
paramount ;  periods  when  it  seems  a  mere  fiction  to  conceal 
a  judicial  activity;  periods  when  it  is  reverenced  and 
periods  when  it  is  denied.  Needless  to  add,  similar  diver- 
gences exist  with  regard  to  different  countries.  He  would 
be  a  rash  student  who  should  contend  that  the  refusal  of 
French  jurists  to  admit  the  law-creative  power  of  custom 
in  modern  France,  is  a  valid  proof  for  jurists  who  have  to 
deal  with   a   non-codified    system  of    law.     Researches  in 


562  COLUMBIA  LAW  REVIEW. 

Comparative  Law  and  Comparative  Legal  History  have 
accordingly  a  varying  value  according  to  the  particular 
point  of  view.  The  value  is  only  persuasive  for  English 
lawyers  who  are  anxious  for  a  theory  which  will  fit  pre- 
cisely the  facts  of  modern  English  Law.  In  the  present 
enquiry,  only  the  more  modest  and  more  practical  object 
is  pursued.  The  task  of  constructing  a  universal  theory 
of  customary  law  which  shall  relate  to  the  past  as  well  as 
the  present,  to  uncivilised  and  civilised,  to  Hindu,  Celt, 
Teuton  and  Roman,  I  leave  to  the  philosopher  of  legal 
history  who  shall  have  the  courage  to  venture  upon  the 
undertaking. 

The  despotism  of  ulterior  purpose.  Accounts  of  cus- 
tomary law  have  been  written,  less  often  to  represent  actu- 
alities, than  to  promote  an  ulterior  purpose — to  justify  a 
political  or  constitutional  policy,  to  secure  the  triumph  of 
Roman  Law  at  the  expense  of  local  laws,  to  justify  or  deny 
the  validity  of  judicial  legislation,  or  to  support  some  a 
priori  theory  of  the  nature  of  law  in  general.  As  a  result, 
that  which  may  have  purported  to  be  scientific  has  been  in 
reality  polemic.  It  is  not  surprising  that  a  theory  which 
in  its  time  has  played  so  many  parts  should  present  strange 
metamorphoses  not  to  be  accounted  for  by  any  variations  in 
the  raw  material.  Canonists  and  post  glossators  wrangled 
about  the  nature  of  the  mental  element  in  the  conception 
of  custom,  opinio  necessitatis,  more  concerned  to  secure  the 
sanction  of  classic  texts  than  to  represent  the  real  facts  of 
mediaeval  life,  and  apt  to  find  a  solution  of  their  difficulties 
in  various  interpretations  of  a  tacit  consent  of  the  populace 
regarded  atomistically  in  accordance  with  classic  models. 
In  the  hands  of  jurists  of  a  later  time,  the  tacit  consent  of 
the  people  was  superseded  by  the  doctrines  of  the  juridic 
sentiment  of  a  People,  a  conception  mystic  and  a  priori. 
Still  later  the  standpoint  was  again  individualistic.  It  was 
no  longer  the  people  who  counted,  but  only  those  espe- 
cially concerned  in  the  custom,  those  who  were  to  fall  un- 
der the  relation  which  the  custom  was  destined  to  govern.1 
So  too,  if  we  turn  from  the  mental  to  the  material  element 
in  custom,  we  find  equally  important  divergences  of  opin- 
ion which  are  apparently  inspired  bv  merely  a  priori  con- 

1  Cf.  the  historical  sketch  by  M.  Lambert,  Etudes  de  droit  commun 
legislatif,  pp.  1 1 1— 1 73. 
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ceptions.  The  school  of  Savigny  and  Puchta,  under  the 
spell  of  an  excessive  subjectivism,  was  prepared  to  dis- 
pense with  its  existence  altogether. 

The  confusion  of  legal  theory  with  legal  fiction.  Juristic 
controversies  have  been  darkened  by  a  confusion  between 
legal  theory  and  fiction.  What  is  dignified  as  legal  theory 
is  often  no  better  than  a  transparent  fiction,  or  at  best  a 
blending  of  both,  or  a  transition  from  one  to  the  other. 
When  first  expressed,  the  theory  was  perhaps  a  true  rep- 
resentation of  the  lacts  with  which  lawyers  as  such  were 
concerned.  Time  has  changed  those  facts,  but  the  theory 
remains.  The  distinction  under  consideration  must  not  be 
confused  with  the  distinction  between  Constitutional  Law 
and  Convention.  With  the  last  mentioned,  the  lawyer  as 
such  is  not  directly  concerned.  The  distinction  is  rather 
that  between  the  rational  and  the  merely  nominal  version 
of  legal  facts.  Two  familiar  instances  may  be  quoted  in 
illustration.  It  is  sometimes  said  to  be  legal  theory  that 
English  statutes  are  made  by  the  King  with  the  assent  of 
the  Lords  and  Commons.  In  reality  they  are  made  by  Par- 
liament with  the  assent  of  the  King.  The  older  theory  is 
interesting  as  an  explanation  of  the  origin  of  certain  con- 
stitutional forms,  but  it  has  long  since  ceased  to  answer  to 
actualities.  Again,  it  is  often  said  that  English  judges  only 
apply  pre-existing  law.  In  point  of  fact,  they  often  intro- 
duce new  rules  which  have  no  foundation  in  either  pre- 
existing Law  or  Custom.  The  older  theory  on  the  subject 
survives,  however,  and  even  when  its  fictitious  character  is 
admitted,  is  apt  to  reassert  itself  in  some  form  or  other. 
Lest  such  dangers  should  prove  imaginary,  I  will  quote 
what  appears  to  me  to  be  an  example  in  a  recently  published 
work  of  no  less  distinguished  a  scholar  than  Mr.  Bryce. 
The  learned  author,  while  admitting  the  reality  of  judicial 
legislation,  proceeds  to  dispose  of  the  view  that  such  legis- 
lation may  be  regarded  as  effected  in  furtherance  of  a 
Sovereign  delegation. 

"  The  theory  of  the  English  Law  and  Constitution  has  remained,  in 
these  points,  substantially  unchanged.  That  theory  is  that  the  judges  of 
the  Common  Law  Courts  are  nothing  more  and  nothing  less  than  the 
officers  who  expound  and  apply  the  Common  Law,  a  body  of  usages  held 
to  be  known  to  the  people,  and  by  which  the  people  live."  * 

1  Essays  in  History  and  Jurisprudence,  II,  p.  270. 
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We  cannot  suppose  that  Mr.  Bryce  is  ignorant  of  the 
fact  that  judges  legislate,  since  he  expressly  admits  it.  He 
denies,  however,  that  they  legislate  as  delegates  of  the 
sovereign  power,  and  his  reason  for  this  is  a  legal  theory 
which,  by  his  own  initial  statement,  is  a  fiction.  It  is  dif- 
ficult to  see  how  one  can  uphold  the  view  that  judges 
make  law,  and  then  call  in  evidence  the  theory  that  they 
make  no  law,  but  only  declare  custom  as  a  proof  of  the 
authority  by  which  they  act.  Similar  examples  from  the 
works  of  less  distinguished  authors  might  be  added  in- 
definitely. A  sound  legal  theory  should  explain,  or  at 
least  represent,  those  realities  of  which  so-called  legal 
theory  is  frequently  not  more  than  very  deceptive  evi- 
dence. 

The  moral  of  the  foregoing  considerations  may  be 
briefly  stated.  A  sound  theory  of  customary  law  must 
be  based  on  the  existing  facts,  and  not  upon  any  a  priori 
conception  of  the  nature  of  law  in  general,  or  upon  any 
of  the  many  fictions  which  mask  as  legal  theories.  As 
regards  English  Law,  certain  of  these  basic  facts  are 
quite  clear.  Before  proceeding  to  their  statement,  how- 
ever, I  wish  to  insist  upon  the  necessity  of  distinguishing 
between  two  kinds  of  custom  which  are  often  confused. 
There  is  the  custom  of  a  people  or  class ;  there  is  the 
custom  of  the  courts.  The  distinction  is  frequently  over- 
looked, and  statements  are  made  in  regard  to  custom  as 
embracing  both  kinds  which  really  hold  only  with  regard 
to  one.  Both  kinds  may  be  ultimately  embraced  in  a 
single  theory.  At  the  outset  it  is  imperative  to  distin- 
guish between  them.  I  propose  accordingly  to  dwell  at 
some  length  on  custom  in  the  sense  of  popular,  as  dis- 
tinct from  merely  judicial,  usage. 

The  first  and  most  obvious  of  the  facts  with  regard  to 
popular  custom. relates  to  its  character  as  an  important 
source  of  legal  rules  in  time  past.  A  very  large  part  of 
the  English  Common  Law,  from  whatever  power  it  may 
have  gained  its  authority  as  law,  has  been  developed  as 
rule  by  the  processes  of  popular  observance. 

A  second  fact  is  that  custom  remains,  and  must  continue 
to  remain,  a  source  of  legal  rules.  So  long  as  a  people  is 
progressive,  the  need  for    new  regulation  will  be  felt  by 
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each  generation.  Inevitably  the  official  agencies  for  meet- 
ing that  need  will  be  imperfect.  So  long  as  they  are  im- 
perfect, the  generations  will  be  compelled  to  work  out  their 
own  salvation,  whether  under  the  influence  of  an  irresistible 
juridic  sentiment,  or  in  the  consciousness  of  a  purposeful 
adaptation  to  new  conditions.  Statutes  and  judicial  deci- 
sions in  particular  cases  may  anticipate  the  process,  or  may 
give  to  it  a  formal  sanction.  The  process  goes  on  eternally 
in  obedience  to  a  law  which  is  higher  than  judge  or  legis- 
lator, and  is  founded  in  the  very  nature  of  man.  Said 
Cockburn,  C.  J.,  delivering  a  judgment  of  the  Court : 

"  Usage  adopted  by  the  Courts,  having  been  thus  the  origin  of  the 
whole  of  the  so-called  Law  Merchant  as  to  negotiable  securities,  what  is 
there  to  prevent  our  acting  upon  the  principle  acted  upon  by  our  predeces- 
sors, and  followed  in  the  precedents  they  have  left  to  us?  Why  is  it  to  be 
said  that  a  new  usage  which  has  sprung  up  under  altered  circumstances  is- 
to  be  less  admissible  than  the  usages  of  past  times  ?  Why  is  the  door  to 
be  now  shut  to  the  admission  and  adoption  of  usage  in  a  matter  altogether 
of  cognate  character,  as  though  the  law  had  been  finally  stereotyped  and 
settled  by  some  positive  and  peremptory  enactment?"1 

That  custom  is  often  posterior  to  judicial  decision  is 
another  fact  about  which  no  difference  of  opinion  is  pos- 
sible. Under  the  pretense  of  declaring  custom  judges  fre- 
quently give  rise  to  it.  The  phenomenon  is  ancient  as  well 
as  modern. 

"  Above  all  local  customs,"  declare  Pollock  and  Maitland  in  speaking 
of  justice  under  the  Norman  kings,  "  rose  the  custom  of  the  King's  Court. 
The  jurisprudence  of  this  court,  if  one  may  use  so  grand  a  phrase,  was  of 
necessity  a  flexible,  occasional  jurisprudence,  dealing  with  an  unprecedented 
state  of  affairs,  meeting  new  facts  by  new  expedients,  wavering  as  wavered 
the  balance  of  power  between  the  king  and  his  barons,  capable  of  receiving 
impressions  from  without,  influenced  by  the  growth  of  Canon  Law,  influ- 
enced perhaps  by  Lombard  learning,  modern  in  the  midst  of  antique  sur- 
roundings. ...  It  was  not  a  jurisprudence  that  had  been  transplanted 
from  Normandy ;  but  it  had  been  developed  by  a  court  composed  of 
Frenchmen  to  meet  cases  in  which  Frenchmen  were  concerned.  .  .  . 
The  future  was  to  make  the  jurisprudence  of  the  King's  Court  by  far  the 
most  important  element  in  the  law  of  England."2 

The  facts  of  mediaeval  history  thus  suggest  the  evolu- 
tion of    legal    rules   through   judicial    decisions    based   on 

1  Goodwins/.  Robarts  (1875)  L.  R.  10  Exch.  337,  352. 

2  Pollock  and  Maitland,  History  of  English  Law,  I.  85-6. 
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equity  rather  than  law,  but  tending  to  harden  into  a  judi- 
cial usage,  and  thereby  to  create  or  to  shape  popular  usage. 
In  speaking  of  the  age  of  Bracton,  the  learned  authors  just 
quoted  remark : 

"  Even  the  knights  who  were  employed  to  take  assizes  in  their  shires, 
though  they  had  read  no  law,  would  believe  that  they  knew  the  law  and 
custom  applicable  to  the  cases  that  came  before  them.  Every  man  who 
does  his  duty  knows  a  great  deal  of  law  and  custom  ;  the  difficulty  is  to 
persuade  him  that  he  does  not  know  everything."1 

Finally,  as  regards  the  relation  of  popular  customs  to 
law,  it  is  necessary  to  distinguish  between  several  classes. 
There  are  customs  which  the  people  observe,  in  relation  for 
example  to  such  matters  as  the  details  of  manner  and  cos- 
tume, which  are  not  law  and  in  all  probability  never  will 
become  law.  There  are  customs  which,  though  they  may 
hereafter  satisfy  the  tests  which  the  judges  have  affirmed 
for  their  guidance,  do  not  satisfy  these  tests  at  the  present 
time.  These  are  not  now  laws,  though  they  may  easily 
become  so.  Again,  there  are  customs  which  have  been 
definitely  adopted  by  the  judges.  These  are  undoubtedly  a 
part  of  the  law  of  the  land.  "  When  a  general  usage  has 
been  judicially  ascertained  and  established,"  said  Lord 
Campbell,  "it  becomes  a  part  of  the  law  merchant,  which 
courts  of  justice  are  bound  to  know  and  recognize.'' 2 
Lastly,  there  are  customs  which,  though  they  have  not  been 
definitely  adopted  by  the  judges,  nevertheless  appear  to 
satisfy  the  judicial  tests.  The  precise  legal  character  of 
these  is  a  matter  about  which  different  opinions  are  enter- 
tained by  different  writers.  I  propose  to  consider  the 
question  in  some  detail. 

According  to  the  more  popular  doctrine,  customs  may  be 
laws,  and  not  infrequently  are  laws,  even  before  their  adop- 
tion by  the  Courts.  The  arguments  by  which  this  doctrine 
is  supported  deserve  careful  attention.  We  are  told  that  it 
corresponds  with  the  language  of  the  judges,  and  that  it  is 
implied  in  the  retrospective  operation  given  by  judges  to 
customs  of  which  they  approve.  We  are  told  also  that 
customs  are  laws  because  they  will  be  enforced,  and  be- 
cause the  judges  are  bound  to  enforce  them. 

bollock  and  Maitland.  History  of  English  Law,  I.  163. 
2Brandao  v.  Barnett  (1846)  12  CI.  and  F.  at  p.  805. 
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The  argument  from  the  language  of  the  judges  is  open 
to  suspicion.  What  judges  do  and  what  they  profess  to  do 
are  not  always  the  same,  and  the  latter  is  only  evidence  of 
the  former, — often  very  misleading  evidence.  In  particu- 
lar, the  judicial  theory  of  customary  law  seems  to  have 
been  elaborated  less  to  reveal  facts  than  to  conceal  them. 
It  has  been,  not  a  scientific  analysis  of  custom,  but  a  fiction 
to  serve  useful  purposes.  The  judge,  like  the  priest,  has 
legislated,  but  whilst  the  latter  has  attributed  his  activities 
to  a  Supernatural  origin,  the  former  has  been  content  to 
throw  the  weight  of  responsibility  upon  the  very  mundane 
shoulders  of  the  community  at  large.  Sometimes  enforc- 
ing custom,  sometimes  creating  custom,  judges  have  found 
the  formula  of  immemorial  usage  a  convenient  cloak  be- 
neath which  they  might  perform  no  end  of  tricks  to  dazzle 
the  credulous.  In  particular,  we  in  this  later  day  cannot 
too  much  admire  the  ingenuity  with  which  judges  in  a  past 
age  have  made  royal  justice  prevail  under  the  pretence  of 
declaring  popular  usage,  in  reality  deposing  usage  in  the 
name  of  usage.  Yet,  if  we  would  substitute  rational 
theory  for  ancient  and  once  serviceable  fiction,  we  must 
recognize  that  judges  have  made  and  continue  to  make 
laws,  and  that  in  consequence  the  language  of  the  judges 
in  relation  to  such  subjects  as  the  true  nature  of  custom 
must  be  regarded  with  considerable  suspicion.  Like  the 
evidence  of  a  discredited  witness,  it  may  be  true,  but  we 
are  not  entitled  to  assume  its  truth  in  the  absence  of  other 
and  more  convincing  testimony. 

The  argument  which  is  based  upon  the  retrospective 
operation  of  the  judicial  adoption  of  custom  deserves  a 
more  serious  attention.  It  is  supported  by  no  less  an 
authority  than  Professor  Holland. 

"  To  such  customs  as  come  up  to  a  certain  standard  of  general  recep- 
tion and  usefulness  the  Courts  give  operation,  not  merely  prospectively 
from  the  date  of  such  recognition,  but  also  retrospectively;  so  far  imply- 
ing that  the  custom  was  law  before  it  received  the  stamp  of  judicial  authen- 
tication. The  contrary  view,  supported  by  Austin,  is  at  variance  with 
fact."1 

The  language  suggests  that  the  retrospective  operation 
of  the  judicial  adoption  of  a  custom  is  a.  proof  that  the  cus- 

1  Jurisprudence,  9th  Ed.,  p.  57. 
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torn  is  already  law.  Such  a  view,  however,  would  eompeil 
us  to  hold  that  rules  of  law  which  have  been  founded  on 
principles  of  public  policy  and  adopted  in  judicial  decision 
were  law  before  so  adopted.  The  rules  of  law  relating  to 
undue  influence,  to  take  a  familiar  illustration,  have  been 
developed  by  the  judges  and  applied  retrospectively. 
They  were  not  laws,  however,  prior  to  such  adoption. 
That  laws  should  not  be  made  to  bind  retrospectively  is  a 
rule  of  expediency,  not  an  a  priori  necessity.  It  is  a  rule 
which  applies,  moreover,  with  much  greater  force  to  the 
judicial  applications  of  public  policy  than  to  the  judicial 
adoption  of  popular  custom,  since  people  are  more  to  be 
blamed  for  violating  a  rule  with  which  they  have  been 
acquainted  in  the  form  of  a  popular  usage,  than  for  vio- 
lating a  rule  which  perhaps  represents  no  more  than  the 
judicial  perception  of  the  expedient.  In  short,  we  have  to 
reckon  with  the  fact  that  the  State  is  a  very  imperfect  in- 
stitution. It  cannot  foresee  all  possible  contingencies,  in 
particular,  how  far  general  rules  of  law  should  be  modified 
on  particular  occasions  or  in  particular  localities.  Its  chief 
function  is  the  maintenance  of  some  kind  of  order,  and  in 
the  fulfilment  of  this  function  its  organs  employ  devices 
which,  while  they  reveal  imperfections,  are  often  rendered 
inevitable  by  those  imperfections. 

Other  arguments  in  support  of  the  position  that  custom 
may  be  law  prior  to  judicial  recognition  dwell  upon  the 
reality  of  the  deference  which  judges  undoubtedly  display 
towards  certain  customs.  "  Custom  is  law,"  writes  Pro- 
fessor Salmond,  "  not  because  it  has  been  recognized  by  the 
Courts,  but  because  it  will  be  so  recognized,  in  accordance 
with  fixed  rules  of  law,  if  the  occasion  rises."1  Doubtless, 
the  emphasis  in  this  passage  is  intended  to  be  laid  on  the 
words,  "in  accordance  with  fixed  rules  of  law," — a  subject 
to  which  I  shall  return  later.  For  the  present,  I  may  re- 
mark that  not  everything  which  will  be  enforced  hereafter 
is  now  law.  As  I  have  implied  in  previous  argument,  the 
justice  which  it  is  the  function  of  the  courts  to  administer 
is  wider  than  law.  In  a  world  where  all  things  were  ideal, 
the  judge  would  have  no  more  to  do  than  to  ascertain  the 
facts  and  apply  to  them  the  rule  of  law.      In  the  world  in 

jurisprudence,  p.  154. 
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which  we  live,  there  is  often  no  precise  rule  to  apply  to  the 
group  of  facts  which  demand  adjudication,  either  because 
the  occasion  has  been  wholly  unanticipated,  or  else  be- 
cause the  matter  of  dispute  falls  within  the  scope  of 
some  legal  rule,  which  is  so  general  in  its  character 
as  to  leave  considerable  latitude  in  its  application. 
In  either  case  the  precise  rule  which  the  judge 
applies  is  not  necessarily  law  before  such  application.  It 
may  be  added  that  it  does  not  necessarily  become  law  by 
such  application.  For  although  judges  are  constantly 
adding  to  the  specific  rules  of  law,  working  out  in  concrete 
and  definite  form  standards  of  duty  implied  in  the  judicial 
conception  of  reasonableness,  the  process  is  carried  on  with 
very  considerable  caution,  and  subject  to  the  judicial  con- 
sciousness that  in  a  world  where  possible  combinations  of 
fact  are  infinite,  the  proper  elaboration  of  legal  rules  can 
never  be  carried  to  an  extent  which  shall  leave  no  discretion 
in  the  application.     Sir  William  Markby  writes: 

"  There  are  many  rules  made  use  of  in  English  courts  of  justice 
which  hover  upon  the  borders  of  law,  and  we  are  hardly  able  to  say 
whether  they  are  legal  rules  or  not.  .  .  .  There  was  at  one  time  a 
struggle  to  establish  a  rule  of  law  as  to  whether  it  was  a  breach  of  duty  for 
the  servants  of  a  railway  company  to  call  out  the  name  of  a  station  before 
a  train  had  reached  the  platform  :  for  a  time  it  seemed  likely  to  be  recog- 
nized that  this  was  a  matter  of  law,  but  it  is  now  settled  that  each  tribunal 
must  determine  in  each  case  what  is  reasonable.  ...  To  say  that  a 
standard  is  to  be  applied  by  the  jury  is  the  same  thing  as  to  say  that  the 
standard  is  not  a  legal  one.  But  the  non-legal  standard  is  also  applied  in 
courts  when  there  is  no  jury,  and  the  nature  of  the  standard  does  not 
depend  upon  the  person  who  applies  it."1 

Finally,  it  is  often  stated  that  judges  are  boundto  decide 
in  accordance  with  custom.  The  statement,  unless  it  be 
merely  a  platitude  on  the  same  level  as  the  assertion  that  the 
judges  are  bound  to  use  their  common  sense,  is  merely  a 
restatement  of  the  point  in  dispute.  Whether  we  say  that 
judges  are  bound  to  apply  some  customs  because  they  are 
laws  already,  or  that  some  customs  are  laws  already  because 
the  judges  are  bound  to  apply  them,  we  must  in  either  case 
make  good  the  statement  by  adequate  proof.  I  have 
attempted  to  show  that  the  arguments  most  commonly 
advanced  in  support  of  the  position  that  customs  are  laws 
1  Elements  of  Law,  pp.  19,  20  and  note. 
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before  adoption  are  severally  inconclusive.  I  propose  now 
to  state  other  arguments  which  tend  to  suggest  that  custom 
is  a  highly  persuasive,  rather  than  a  legally  binding,  source 
of  legal  rules.  Before  doing  so,  however,  it  may  not  be 
superfluous  to  remark  that  there  are  differences  of  degree, 
as  well  as  of  kind,  between  the  many  historical  sources  from 
which  judges  draw  rules  for  application  to  particular  cases. 
If  we  are  comparing  two  such  historical  sources  as  a  statute 
of  the  realm  and  the  Code  Napoleon,  the  difference  is  one  of 
kind.  If,  on  the  other  hand,  the  historical  sources  under 
comparison  be  a  modern  text-book  of  high  repute  and  the 
literature  of  Roman  Law,  the  difference  is  one  of  degree. 
According  to  the  English  theory  of  precedents,  the  proposi- 
tion necessarily  involved  in  a  decision  needs  to  be  distin- 
guished, not  merely  from  the  obiter  dicta,  but  even  from  the 
judicial  declaration  of  the  grounds  of  the  decision  itself. 
The  theory  involves  the  recognition  of  three  historical 
sources  of  which  one  is  binding  and  two  are  persuasive,  but 
of  very  different  degrees  of  authority.  "  The  practice  of 
conveyancers  amounts  to  a  very  considerable  authority,"  de- 
clared Lord  Eldon.1  The  judgments  of  the  Privy  Council, 
sitting  as  a  Court  of  Appeal  from  the  colonies,  undoubtedly 
exercise  a  strong  influence  upon  English  courts  in  general. 
When  it  is  once  clearly  realized  that  a  much  greater  judicial 
deference  to  one  historical  source  than  to  another  does  not 
imply  of  necessity  a  difference  of  kind,  when  it  is  once  seen 
that  there  are  sources  of  every  degree  of  persuasiveness, 
sources  which  no  self-respecting  judge  can  afford  to  over- 
look, and  sources  whose  authority  is  so  slight  as  to  leave 
judicial  discretion  unfettered,  we  shall  be  the  more  prepared 
to  consider  whether  custom  in  modern  English  Law  is  a 
legally  binding  source  of  law  or  only  one  of  the  highest  of 
the  persuasive  sources. 

The  first  of  the  arguments  which  seem  to  favor  the 
view  that  custom  is  not  law  until  it  has  been  judicially 
adopted,  is  associated  with  the  fact  that  courts  never  enforce 
custom  as  such,  but  only  enforce  custom  as  satisfying  cer- 
tain tests  which  the  courts  themselves  have  imposed.  If 
we  are  to  make  of  any  custom  a  rule  of  law  before  adoption, 
we  must  argue  that  the  judge  is  as  helpless  to  amend  or 
1  Smith  v.  Earl  Jersey  (1825)  3  Bligh  444. 
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reject  it  as  he  would  be  to  act  in  either  of  these  ways 
towards  precedent.  It  becomes,  then,  important,  to  examine 
the  tests  which  are  alleged  as  differentiating  customary  law 
from  mere  usage. 

What,  then,  are  the  tests?  To  answer  the  question  we 
need  to  distinguish  between  three  kinds  of  customs  :  (i) 
General  customs,  i.  e.  those  which,  though  they  may  apply 
to  particular  classes  of  the  community,  are  not  limited  to 
particular  localities;  (2)  Particular  customs,  i.  e.,  those 
which  are  so  limited  ;  (3)  Customs  which  are  deferred  to, 
not  as  binding  rules  of  conduct,  but  as  affording  an 
explanation  or  interpretation  of  some  agreement;  e.g.,  to 
show  that  in  the  lease  of  a  rabbit  warren  the  word  thousand 
meant  in  that  particular  part  of  the  county  twelve  hundred. 
Such  customs  are  ordinarily  usages  of  a  particular  trade  of 
district,  of  whose  existence  the  contracting  parties  must  be 
assumed  to  have  been  conscious.  They  are  not  subject  to 
ordinary  rules  for  testing  the  validity  of  customs,  and  do 
not  concern  us  here.  With  respect  to  the  first  two  classes, 
we  can  scarcely  do  better  than  refer  to  certain  learned 
authors  who  expound  the  more  popular  doctrine.  Sir 
Frederick  Pollock  states  the  general  conditions  required 
for  the  validity  of  particular  custom  as  follows: 

1.  The  custom  must  be  reasonable,  that  is,  it  must  not  be 
repugnant  to  any  fundamental  principle  of  justice  or  law. 
"  A  custom  is  void  which  purports  to  enable  an  officer  of  a 
corporation  to  give  a  conclusive  certificate  in  a  matter  in 
which  the  corporation  is  interested."1 

2.  The  custom  must  have  a  reasonable  commencement. 

3.  It  must  be  certain. 

4.  It  must  be  ancient. 

5.  It  must  be  continuous,  and  must  be  regarded  by  the 
persons  concerned  as  a  binding  rule,  not  as  a  matter  of 
individual  choice.2 

Professor  Salmond,  after  observing  that  a  custom,  in 
order  to  be  valid  as  a  source  of  law,  must  conform  to  cer- 
tain requirements  laid  down  by  law,  proceeds  to  state  that 
the  chief  of  these  are  as  follows  : 


1  Day  v.  Savadge  (1614)  Hobart  85. 

1  First  Book  of  Jurisprudence  (1896)  pp.  264-6. 
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1.  The  custom  must  be  reasonable.  "  The  authority  of 
usage  is  not  absolute,  but  conditional  on  a  certain  measure 
of  conformity  with  justice  and  public  utility." 

2.  The  custom  must  be  accompanied  by  the  intellectual 
element,  opinio  necessitatis,  "  the  conviction  on  the  part  of 
those  who  use  a  custom  that  it  is  obligatory,  and  not 
merely  optional." 

3.  It  must  be  consistent  with  statute  law. 

4.  It  must  have  existed  from  time  immemorial.  But 
this  is  applicable  to  particular  customs  only.  "  If  he  who 
disputes  its  validity  can  prove  its  non-existence  at  any  time 
between  the  present  day  and  the  twelfth  century,  it  will 
not  receive  legal  recognition." 

5.  It  must  be  consistent  with  the  common  law.  This 
is  applicable  only  to  recent  custom.  "  Modern  custom 
possesses  constitutive,  but  no  abrogative  power.  .  .  . 
Immemorial  custom,  on  the  other  hand,  can  destroy  as  well 
as  create,  so  far  as  the  common  law  is  concerned.1'1 

The  fourteenth  edition  of  Stephen's  Commentaries 
(1903)  contains  the  following  account  of  general  and  par- 
ticular customs  : 

I.  General  customs.  "These  form  the  Common  Law  in  its  stricter 
signification.  .  .  .  But  here  a  very  natural,  and  very  material,  question 
arises.  How  are  these  general  customs  or  maxims  to  be  known,  and  by 
whom  is  their  validity  to  be  determined  ?  The  answer  is,  by  the  judges  of 
the  several  courts  of  justice.  They  are  the  depositaries  of  the  laws  ;  the 
living  oracles,  who  in  all  cases  of  doubt  must  decide  according  to  the 
law  of  the  land.  Their  knowledge  of  that  law  is  derived  from  ex- 
perience and  study,  from  the  '  viginti  annorum  lucubrationes  '  which  For- 
tescue  mentions,  and  from  being  long  personally  accustomed  to  the  judi- 
cial decisions  of  their  predecessors.  And  indeed,  these  judicial  decisions 
are  the  most  authoritative  evidence  of  the  existence  of  the  common  law. 
.  .  .  And  thus  much  for  the  first  ground  and  chief  corner  stone  of  the 
laws  of  England,  which  is  general  immemorial  custom,  or  common  law, 
from  time  to  time  declared  in  the  decisions  of  the  courts." 

II.  Particular  customs.  "  The  second  branch  of  the  unwritten  law  of 
England  consists  of  particular  (or  special)  customs  affecting  only  the  in- 
habitants of  particular  districts ;  and  a  custom  of  this  kind  it  is  usual  to 
designate  by  the  word  cuetom  simply,  to  distinguish  it  from  the  common 
law,  or  the  general  customs  already  spoken  of.  .  .  .  The  Law  Mer- 
chant is  not  local,  nor  is  its  obligation  confined  to  any  particular  district. 
Hence   it   cannot   with  propriety  be  considered  as  a  special  custom.    The 

jurisprudence  (1902)  pp.  140-9. 
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usages  of  particular  trades,  where  not  restrained  to  some  particular  local- 
ity, must  also  be  excluded,  and  for  the  same  reason,  from  the  technical 
name  of  customs.  For,  if  there  be  any  such  usage  of  immemorial  observ- 
ance, authenticated  by  judicial  decisions,  it  will  form,  according  to  our  de- 
finition, part  of  the  general  law  of  England.  If  there  be  any  sanctioned 
by  Act  of  Parliament,  it  will  constitute  part  of  statute  law.  But  for  the 
rest,  the  want  of  any  peculiar  locality  determines  these  usages  to  be  no 
customs,  and  they  are  consequently  no  rules  of  law  at  all.  .  .  .  The 
rules  relating  to  particular  customs  regard  rather  the  proof  of  their  exist- 
ence, their  validity,  and  their  usual  method  of  allowance  when  proved . 
First,  as  to  proof.  As  to  gavelkind  and  Borough-English,  the  law  takes 
particular  notice  of  them.  .  .  .  All  other  special  customs  must  be  ex- 
pressly pleaded,  and  their  existence  must  be  shown,  not  merely  that  the 
thing  in  dispute  is  within  the  custom  alleged.  .  .  .  When  a  custom  is 
actually  proved  to  exist,  the  next  inquiry  is  into  the  validity  of  it.  To  make 
a  custom  good  the  following  are  necessary."     The  custom  must  be  : 

i.  Immemorial. 

2.  Continuous. 

3.  Undisputed. 

4.  Reasonable. 

5.  Certain. 

6.  Obligatory. 

7.  Consistent  with  other  custom. 

"Next  as  to  the  allowance  of  special  customs.  No  custom  can  of 
course  prevail  against  the  express  provisions  of  an  Act  of  Parliament.  But, 
apart  from  this  restriction,  a  custom,  being  in  derogation  of  the  general 
law,  must  be  construed  strictly.  .  .  .  But  though  customs  must  be 
strictly,  yet  they  need  not  in  every  case  be  literally,  construed."  l 

With  the  above  accounts  of  custom  it  may  be  interesting 
to  add  the  following  statement  from  an  article  by  Mr.  F.  A. 
Greer,  on  Custom  in  the  Common  Law: 

'•  It  was  in  reference  to  '  particular  customs'  that  the  well  known  tests 
of  the  validity  of  custom  were  laid  down.  It  was  said  that  the  validity  of 
a  custom  depended  on  its  being  (1)  certain  and  unambiguous,  (2)  reasona- 
ble, (3)  on  its  having  existed  from  time  immemorial.  And  it  was  further 
added  that  it  should  not  'exalt  itself  upon  the  prerogative  of  the  king: 
Nullum  tempus  occurrit  Regi.  .  .  .  The  first  condition,  certainty,  is 
indeed  applicable  to  all  cases  where  custom  is  suggested  as  the  basis  of 
rights.  But  it  is  not  properly  a  condition  at  all.  It  merely  amounts  to  the 
obvious  proposition  that  a  custom  is  a  different  thing  from  a  variable  prac- 
tice. .  .  .  Both  the  second  and  third  conditions  are  properly  applicable 
only  to  particular  or  local  customs.  They  were  used  by  courts  of  law  as  a 
means  of  checking  the  indefinite  growth  of  local  customs." 

1  Stephen's  Commentaries  (1903)  pp.  20-30. 

2  Law  Quarterly  Review,  IX,  156-7. 
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A  comparison  of  the  foregoing  accounts  suggests  sev- 
eral interesting  facts.  As  regards  general  customs,  for  ex- 
ample, it  is  affirmed  by  Professor  Salmond  that  they  must 
be  reasonable,  obligatory,  in  conformity  with  statute  law 
and,  unless  immemorial,  in  conformity  with  common  law. 
On  the  other  hand,  Mr.  Greer  repudiates  such  tests  as 
reasonableness  and  antiquity,  whilst  in  Stephen's  Commen- 
taries all  legal  validity  is  denied  to  the  custom  until  it  has 
been  "  authenticated  by  judicial  decisions."  In  other  words, 
one  of  these  authors  holds  some  general  customs  to  be  law, 
another  seems  to  be  disposed  to  hold  all  general  customs  to 
be  law,  whilst  a  third  will  admit  no  general  custom  to  be 
law  except  as  judicially  sanctioned.  With  regard  to  par- 
ticular customs  we  find  a  nearer  approach  to  unanimity,  at 
least  to  the  extent  of  an  agreement  that  some  particular 
customs  are  laws  before  being  judicially  adopted.  But  im- 
mediately we  turn  to  enquire  which  particular  customs, 
unanimity  is  at  an  end.  One  writer  proposes  five  tests, 
another  four,  a  third  eight,  and  a  fourth  three.  Although 
the  divergences  are  in  reality  less  serious  than  this  merely 
numerical  test  might  be  held  to  imply,  their  very  existence 
is  suggestive.  It  impels  us  to  ask  whether,  in  a  more 
rational  view  of  the  tests  of  the  validity  of  customs,  we 
should  not  regard  them  less  as  qualifications  of  rules  of  law 
than  as  the  qualifications  of  candidates  for  rules  of  law, — a 
matter  in  regard  to  which  differences  of  opinion  are  less 
serious. 

Such  a  view  receives  some  encouragement  from  a  con- 
sideration of  the  traditional  attitude  of  the  judges  in  relation 
to  the  tests  of  the  validity  of  custom.  Particular  customs, 
to  deal  first  with  the  more  difficult  instance,  have  not  been 
received  into  the  law  in  time  past  as  a  matter  of  course. 
In  the  first  part  of  Coke's  Institutes  we  find  a  very  interest- 
ing paragraph  in  which  the  question  is  raised  as  to  what 
customs  may  be  alleged  in  an  upland  town,  and  what  in  cities 
and  boroughs.     The  note  of  the  learned  Editors  remarks  : 

"  The  privilege  of  having  special  customs,  derogating  from  the  Com- 
mon Law,  is  in  general  denied  to  inferior  places,  such  as  upland  towns,  not 
being  either  cities  or  boroughs,  and  hamlets  ;  though  it  is  allowed  to  larger 
or  more  important  districts,  such  as  counties,  manors,  hundreds,  honors, 
cities  and  boroughs.     The  special  cases  hinted  at  by  Lord  Coke  as  an  ex- 
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ception  to  this  restraint,  seem  to  be  those  in  which  the  custom  tends  to  ad- 
vance some  right  recognised  by  the  Common  Law."1 

Again,  the  use  that  is  made  by  judges  of  the  test  of 
reasonableness,  as  to  the  existence  of  which  all  authorities 
are  agreed,  is  very  suggestive.  The  general  disposition  of 
Coke  in  regard  to  customs  is  expressed  in  the  familiar  state- 
ment "  Consuetudo  is  one  of  the  maine  triangles  of  the  lawes 
of  England  ;  those  lawes  being  divided  into  common  law, 
statute  law,  and  custome."  When,  however,  the  great 
judge  is  dealing  with  the  statement  that  customs  must  not 
be  against  reason,  he  adds  significantly,  "  This  is  not  to  be 
understood  of  every  unlearned  man's  reason,  but  of  artificiall 
and  legal  reason  warranted  by  authority  of  law  :  Lex  est 
summa  ratio."2  Later  on,  in  discussing  the  validity  of  a 
custom,  alleged  to  be  ancient,  that  every  tenant  within  a 
certain  manor  who  marries  his  daughter  without  the  Lord's 
consent  shall  pay  a  fine  to  the  Lord,  the  learned  author 
follows  Littleton  in  repudiating  the  custom  as  contrary  to 
reason. 

"  Some  have  thought  that  such  a  custome  generally  within  the  manor 
should  be  good.  But  the  answer  is,  that  though  it  may  be  so  in  a  particu- 
lar case  upon  such  a  special  reservation  of  such  a  fine  upon  a  gift  of  land, 
yet  to  claime  such  a  fine,  by  a  generall  custome  within  the  manor,  is  against 
the  freedome  of  a  freeman,  that  is  not  bound  thereunto  by  particular 
tenure."3 

The  element  of  certainty  has  been  a  further  means  of  con- 
trolling custom.  Thus  in  the  case  of  Nailor,  qui  tarn,  v. 
Scott,  where  a  custom  had  been  found  by  a  jury  "  that  every 
housekeeper  in  the  parish  of  Wakefield  having  a  child  born 
there,  should,  at  the  time  when  the  mother  was  churched, 
or  at  the  usual  time  after  her  delivery  when  she  should  be 
churched,  pay  tenpence  to  the  vicar,"  the  court  determined 
that  the  custom  was  bad  for  uncertainty,  since  the  usual  time 
for  women  to  be  churched  was  not  alleged.4  Of  all  the 
tests,  however,  perhaps  the  one  which  might  be  expected 
to  have  required  most  elucidation  is  that  described  as 
opinio  necessitatis.  The  general  meaning  of  this  test  came 
under    discussion    in    the    interesting   case    of    Meyer   v. 

1  Coke  on  Littleton  (1817)  nob.         2  Coke  on  Littleton,  62a. 

3  Coke  on  Littleton,  139b,  140a. 

4  Smith's  Leading  Cases,  10th  Ed.,  I,  p.  532. 
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Dresser.1  In  that  case  the  attempt  was  made  to  establish 
judicially  an  alleged  general  custom  giving  to  a  consignee 
of  goods,  or  an  endorsee  of  a  bill  of  lading  the  right  to  de- 
duct the  value  of  missing  goods  from  the  freight.  It  was 
held  by  the  judges  that  the  alleged  custom  was  merely  a 
convenient  practice  for  settling  undisputed  claims,  and  not 
applicable  in  case  of  contested  rights, — a  mode  of  settling 
accounts,  not  a  foundation  on  which  to  rest  a  legal  claim. 
Apparently,  however,  the  difficulties  involved  in  the  con- 
ception of  opinio  necessitatis  have  not  received  an  adequate 
attention  at  the  hands  of  English  judges  or  English  lawyers 
or  jurists.  A  perusal  of  the  controversial  literature  of  the 
Continent  upon  the  point  might  serve  to  warn  us  against 
too  hastily  underestimating  the  difficulties  which  are  really 
involved.2 

As  regards  general  customs,  the  leading  modern  case  is 
Goodwin  v.  Robarts.3  I  shall  venture  to  quote  certain 
dicta  from  the  judgment  of  this  case,  though  with  some 
hesitation,  for  the  reason  that  the  judges  as  a  body  have  so 
clung  to  the  fiction  that  they  only  apply  pre-existing  law, 
that  their  real  attitude  is  more  to  be  gathered  from  a  con- 
sideration of  the  facts  of  many  decisions  than  the  language 
of  the  judges  in  any  one.  Curiously  enough,  however,  in 
the  leading  modern  case,  the  very  language  of  the  judges 
will  be  seen  to  favor  the  interpretation  of  judicial  decision 
as  transforming  custom  into  law.  The  judgment  of  the 
Court  (Cockburn,  C.  J.,  Mellor,  Lush,  Brett  and  Lindley, 
JJ.)  contains  the  following  statements: 

"  The  substance  of  Mr.  Benjamin's  argument  is,  that  because  the 
scrip  does  not  correspond  with  any  of  the  forms  of  the  security  for  money 
which  have  hitherto  been  held  to  be  negotiable  by  the  Law  Merchant,  and 
does  not  contain  a  direct  promise  to  pay  money,  but  only  a  promise  to  give 
security  for  money,  it  is  not  a  security  to  which,  by  the  Law  Merchant,  the 
character  of  the  negotiability  can  attach.  Having  given  the  fullest  con- 
sideration to  this  argument,  we  are  of  opinion  that  it  cannot  prevail.  It  is 
founded  on  the  view  that  the  Law  Merchant  thus  referred  is  fixed  and 
stereotyped,  and  incapable  of  being  expanded  and  enlarged  so  as  to  meet 
the  wants  and  requirements  of  trade  in  the  varying  circumstances  of  com- 
merce.    .     .     .     The    Law  Merchant  is  neither  more  nor  less  than  the 

1  (1864)  33  L.  J.  C.  P.  289. 

2  Lambert.  Etudes  de  droit  commun  legislatif,  I,  pp.  120  et  seq. 

3  (1875)  L.  R.  10  Exch.  337. 
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usages  of  merchants  and  traders  in  the  different  departments  of  trade, 
ratified  by  decisions  of  Courts  of  Law,  which,  upon  such  usages  being 
proved  before  them,  have  adopted  them  as  settled  law  with  a  view  to  the 
interests  of  trade  and  the  public  convenience.  ...  By  this  process, 
what  before  was  us;ige  only,  unsanctioned  by  legal  decision,  has  become 
engrafted  upon,  or  incorporated  into,  the  common  law,  and  may  thus  be 
said  to  form  part  of  it." 

The  judgment  proceeds  to  discuss  the  history  of  the 
development  of  the  Law  Merchant,  and  then  continues; 

"But  Holt  having  become  Chief  Justice,  a  somewhat  unseemly  conflict 
arose  between  him  and  the  merchants  as  to  the  negotiability  of  promissory 
notes,  whether  payable  to  order  or  to  bearer,  the  Chief  Justice  taking  what 
must  now  be  admitted  to  have  been  a  narrow-minded  view  of  the  matter, 
setting  his  face  strongly  against  the  negotiability  of  these  instruments.  The 
inconvenience  to  trade  arising  therefrom  led  to  the  passing  of  the  statute 
of  3  and  4  Anne,  c.  9.'' 

The  Court,  after  considering  later  judicial  controversies, 
proceeds  to  ask  : 

"  Why  is  it  to  be  said  that  a  new  usage  which  has  sprung  up  under 
altered  circumstances,  is  to  be  less  admissible  than  the  usage  of  past  times? 
.  .  .  The  universality  of  a  usage  voluntarily  adopted  between  buyers 
and  sellers  is  conclusive  proof  of  its  being  in  accordance  with  public  con- 
venience ,  and  there  can  be  no  doubt  that  by  holding  this  species  of  security 
to  be  incapable  of  being  transferred  by  delivery  .  .  .  we  should  cause 
great  public  inconvenience."  x 

In  reviewing  the  preceding  argument,  I  may  remind 
the  reader  that  discussion  has  turned,  not  upon  the  ques- 
tion whether  judges  should  defer  to  usage,  but  upon  the 
question  whether  they  are  bound  by  usage.  I  began  the 
consideration  of  this  question  by  remarking  the  inconclu- 
sive character  of  the  arguments  commonly  held  to  justify 
the  traditional  view.  The  language  of  the  judges,  for 
example,  is  open  to  considerable  suspicion  in  view  of  the 
persistence  of  the  fiction  of  judicial  incompetence  to  add  to 
the  law.  Until  that  fiction  is  definitely  rejected,  we  can 
hope  for  no  sound  theory  of  the  relation  of  the  judges  to 
the  development  of  new  rules.  Again,  that  the  judicial 
adoption  of  custom  is  retrospective  proves  nothing,  for  this 
is  a  characteristic  of  judge- made  law  in  general,  an  inevi- 
table result  of  the  imperfection  of  human  institutions,  the 

1  (1875)  L.  R.  10  Exch.  352.  Cf.  also  Rumball  v.  Metropolitan  Bank 
(1877)  L.  R.  2  Q.  B.  D.  194. 
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sacrifice  of  formal  justice  that  in  the  long  run  substantial 
justice  may  be  done.  The  fact  that  judges  often  base  their 
decision  upon  custom  is  paralleled  by  the  fact  that  judges 
often  base  their  decision  upon  convenience;  in  determining 
the  significance  of  all  such  action,  we  must  remember  that 
in  the  unideal  world  wherein  we  live,  justice  is  wider  than 
law  ;  that  much  to  which  judges  pay  great  deference  is  in 
no  sense  law  and  does  not  even  of  necessity  become  law  as 
a  result  of  the  judicial  decision. 

On  the  other  hand,  there  are  real  difficulties  in  the  way 
of  calling  customs,  as  such,  laws.  Tests  exist  for  deciding 
what  customs  are  to  determine  or  influence  judicial  action, 
but  the  writers  who  tell  us  what  these  tests  are,  differ  from 
one  another  in  important  respects.  The  use,  moreover, 
which  judges  make  of  the  tests,  and  the  important  role 
which  the  argument  from  convenience  plays  in  the  judicial 
trials  where  customs  have  been  approved,  tend  to  confirm 
a  suspicion  of  the  existence  of  a  fundamental  difference 
between  the  attitude  of  the  judges  in  dealing  with  custom, 
and  their  attitude  in  dealing  with  sources  of  law  which  are 
undoubtedly  binding. 

Among  the  binding  sources  of  law,  however,  there  are 
two  classes  which  raise  at  this  point  some  real  difficulties. 
The  precise  conditions  under  which  precedents  are  binding 
are  nowhere  clearly  stated.  By-laws  it  is  said  must  be  in 
conformity  with  the  general  law  of  the  land,  intra  vires, 
reasonable,  just,  certain,  etc.1  As  probably  no  one  would 
deny  that  precedents  and  by-laws  are  binding  sources  of 
law,  it  might  seem  that  the  value  of  the  preceding  argument 
as  to  the  tests  of  custom  is  seriously,  if  not  fatally,  preju- 
diced. I  do  not  think,  however,  that  it  would  be  difficult 
to  establish  a  real  difference  in  modern  judicial  admin- 
istration between  the  application  of  a  precedent  or  a  by- 
law and  the  application  for  the  first  time  of  a  popular  cus- 
tom,— a  difference  that,  as  regards  the  test  of  reasonable- 
ness, for  example,  might  be  expressed  by  saying  that  prece- 
dent and  by-law  bind  unless  obviously  unreasonable,  whilst 
a  custom  must  be  proved  positively  to  be  reasonable  and 
in  accord  with  public  convenience.  Moreover,  that  the  line 
between  the  binding  and  the  persuasive  sources  of  legal 

1  Cf.  Adler,  The  Law  of  Corporations,  p.  63. 
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rule  should  be  drawn  somewhere  beneath  precedent  and  by- 
law and  above  popular  custom,  is  made  a  priori  probable  by 
certain  leading  tendencies  of  the  social  evolution.  To  set 
forth  these  tendencies  at  length  would  imply  a  treatise:  it 
is  sufficient  for  the  present  purpose  to  briefly  indicate  them. 
In  the  first  place,  the  tendency  of  social  evolution  is  towards 
conscious  regulatiou  in  the  place  of  unconscious  regulation. 
The  struggle  for  existence  goes  on  eternally,  but  the  knowl- 
edge of  the  fact  in  its  practical  bearings  and  implications 
is  relatively  modern.  The  knowledge  brings  farsighted 
action  of  reflecting  human  beings  in  the  place  of  the  spon- 
taneous development  of  rules.  Law-making,  whether  by 
judges  or  usage,  from  being  largely  unconscious  tends  to 
become  increasingly  conscious.  In  the  second  place,  social 
evolution  has  implied,  not  merely  an  increase  in  conscious 
regulation,  but  also  the  development  of  appropriate  organs 
for  this  regulation.  The  relative  position  and  importance 
of  these  organs  vary  from  time  to  time.  A  claim  on  the 
part  of  one  law-making  organ  to  be  something  other  than 
an  organ  revives  older  sources  of  law  by  inevitable  reaction. 
Patrimonial  theories  of  political  authority  and  doctrines  of 
an  absolute  sovereignty,  for  example,  have  driven  men  to 
contend  for  the  aboriginal  rights  ol  the  unorganized  com- 
munity. The  general  tendency,  however,  is  towards  a  just 
appreciation  of  the  position  A  law-making  organs,  and  a 
corresponding  limitation  of  the  term  law  to  what  is  devel- 
oped by  organs  specially  provided  by  the  state  for  that  pur- 
pose. Finally,  social  evolution  has  worked  for  an  increas- 
ing definiteness,  substituting,  as  Herbert  Spencer  would 
say,  definite  heterogeneity  for  an  indefinite  homogeneity. 
In  the  sphere  of  law  this  increased  definiteness  has  told  for 
a  differentiation  of  the  natural  and  political  bases  of  law, 
and  a  differentiation  of  the  sources  of  law  into  respective 
hierarchies  of  those  which  are  legal  and  those  which  are 
merely  persuasive. 

The  relation  of  these  tendencies  of  the  social  evolution 
to  the  question  immediately  under  consideration  must  be 
apparent.  Judges  and  by-law-making  authorities  are  organs 
of  the  community  which,  in  different  ways,  are  called  upon 
to  make  new  law.  Their  work  is,  or  tends  to  become,  con- 
scious and  rational.     The  products  of  their  legislative  action 


580  COLUMBIA    LAW   REVIEW. 

are  definite  and  knowable.  In  all  these  respects  they  stand 
on  a  somewhat  different  level  from  popular  custom  in  which 
the  spontaneous  takes  the  place  of  the  conscious,  the  un- 
organized of  the  organized,  the  indefinite  and  unknowable 
of  the  definite  and  knowable.  It  has  been  long  felt  to  be  a 
serious  difficulty  in  the  way  of  the  traditional  theory  of 
custom,  that  if  customs  may  be  law  before  judicial  adoption, 
a  part  of  the  law  of  the  land  is  not  only  unknown  of  the 
judges,  but  is  practically  unknowable  save  by  the  circuitous 
process  of  proof  by  evidence  of  witnesses.  A  further 
practical  proof  of  difference  may  be  seen  in  the  decline  of 
custom  as  a  matter  of  fact.  It  is  not  uncommon  nowadays 
to  limit  the  law-making  power  of  custom  to  particular  cus- 
toms, and  in  regard  to  these  an  author  who  cannot  be  ac- 
cused of  underestimating  their  importance  or  authority 
remarks,  "  The  truth  is  that  in  modern  times  there  is  an  ex- 
press demand  for  legislation  as  soon  as  there  is  any  decided 
trend  of  opinion.  Except  in  matters  outside  the  scope  of 
positive  law  the  formation  of  custom  belongs  to  an  archaic 
period  in  our  history."1  Judicial  precedent,  not  popular 
custom,  is  the  extra-legislative  source  of  law  to-day. 

The  general  conclusion  at  which  I  have  arrived  may  be 
expressed  in  a  sentence.  When  judges,  in  applying  a 
custom  which  is  not  yet  judicially  authenticated,  declare 
the  custom  to  have  been  law  previously  to  the  decision, 
they  are  merely  displaying  a  special  form  of  the  fiction  of 
judicial  incompetence.  In  the  relatively  developed  charac- 
ter of  modern  institutions,  more  especially  in  regard  to  the 
development  of  special  organs  for  the  amelioration  and 
development  of  legal  rules,  it  appears  to  me  that  the  time 
has  arrived  for  a  clearer  limitation  of  the  contents  of  law, 
and  for  the  development  of  a  theory  of  those  persuasive 
sources  of  law  (including  custom)  in  cases  where  there  is  an 
imperative  call  either  for  a  new  rule  or  for  the  variation 
of  an  existing  rule. 

I  pass  from  the  discussion  of  the  question  as  to  the 
moment  when  we  are  justified  in  saying  of  custom  that  it  is 
law,  to  examine  the  theory  that  custom  is  law,  not  merely 
before  judicial  adoption,  but  independently  of  such  adop- 
tion and  by  an  inherent  and  ultimate  authority  of  its  own. 

1  Pollock,  First  Book  of  Jurisprudence,  265. 
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Granted,  it  has  been  urged,  that  a  custom  comes  within  the 
judicial  conception,  and  it  is  treated  with  all  the  deference 
due  to  an  Act  of  Parliament.  Judges  may  make  precedent 
a  binding  source  of  legal  rule;  custom  is  such  independently 
of  any  authority  either  of  a  single  judge  or  of  a  succession 
of  judges. 

The  theory  recalls  the  period  in  our  legal  history  when 
competent  lawyers  doubted  whether  a  statute  had  any 
authority  to  overrule  usage,  and  regarded  usage  as  a  law- 
creating  power  co-ordinate  with  Parliament  rather  than 
subordinate  to  it.  In  our  own  day  it  is  not  custom  as  such 
which  is  enforced,  but  custom  as  satisfying  certain  tests 
which  the  judges  themselves  have  fixed,  and  which  they 
may  vary  if  in  their  wisdom  they  think  it  desirable  to  do  so. 
The  real  source  of  the  authority  of  general  custojn  is  suffi- 
ciently attested  by  the  requirement  that  it  must  be  reasona- 
ble, and  by  the  emphasis  laid  by  the  judges  upon  considera- 
tions of  public  policy  and  convenience  in  cases  where  their 
validity  comes  before  the  courts.1  In  respect  of  particu- 
lar customs,  the  single  circumstance  that  they  must  be  im- 
memorial in  itself  disposes  of  any  claim  to  possess  an 
inherent  authority.  To  hold  that  they  must  be  well 
established  is  consistent  with  such  a  claim;  to  hold  that 
they  must  be  established  from  time  immemorial  is  com- 
pletely fatal  to  it.  I  conceive  that  in  this  matter  it  would 
be  interesting  to  imagine  a  country  of  which  the  courts 
should  assume  the  right  of  picking  and  choosing  between 
statutes,  saying  of  some:  Yes,  these  are  good;  though  their 
contents  are  not  quite  ideal,  they  satisfy — as  a  matter  of 
fact — the  conditions  which  we  have  laid  down,  and  we  will 
apply  them.  If  such  courts  existed  I  do  not  think  we  should 
attribute  to  statute  as  such  an  intrinsic  authority.  We 
should  be  more  inclined  to  hold  that  if  the  courts  had 
picked  and  chosen  among  the  statutes,  and  had  laid  down  the 
conditions  which  must  be  satisfied  by  a  statute  before  it 
would  be  enforced,  such  intrinsic  authority  as  existed  must 
be  looked  for  rather  in  the  judicial  practice  than  in  the 
statutes  themselves. 

The  emphasis  which  I  have  laid  upon  the  test  of  reason- 
ableness may  seem  excessive  in  view  of  the  fact  that  there 
1  For  example,  Goodwin  v.  Robarts  (1875)  L.  R.  10  Exch.  337. 
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was  a  time  in  our  legal  history  when  it  was  held  that  an 
Act  of  Parliament  itself  might  be  void  as  unreasonable.  In 
the  face  of  such  a  condition  of  things,  it  might  be  urged  that 
the  requirement  that  a  custom  must  be  reasonable  in- 
volves no  denial  of  its  intrinsic  authority.  But  we  need  to 
consider  precisely  what  was  meant  by  the  doctrine  that  an 
Act  of  Parliament  might  be  void  as  reasonable.  In  a 
leading  case  on  this  point,  the  judgment  of  the  court  con- 
tains the  following  significant  statement:  "  Even  an  Act  of 
Parliament  made  against  natural  equity,  as  to  make  a  man 
judge  in  his  own  case,  is  void' in  itself  Jura  naturce  sunt 
immntabilia,  and  they  are  leges  legum."1  The  view  that  an 
Act  of  Parliament  might  be  void  as  unreasonable  was  but 
one  way  of  saying  that  Natural  Law  was  a  part  of  the  law 
of  the  land.  The  Act  of  Parliament,  in  obvious  conflict 
with  Natural  Law,  was  thus  held  to  be  void,  as  being  in 
conflict  with  a  higher  law  of  the  State.  When  it  became  a 
recognized  principle  that  Natural  Law  as  such  was  not  a 
part  of  the  law  of  the  land,  it  could  no  longer  be  held  that 
an  Act  of  Parliament  was  void  as  unreasonable.  If,  on  the 
other  hand,  the  question  be  asked,  by  what  authority  to- 
day can  a  custom  be  rejected  as  unreasonable,  we  can 
make  no  appeal  to  Natural  Law,  or  to  any  express  Act  of 
Parliament.  We  can  only  appeal,  and  naturally  would 
appeal,  to  the  judicially  established  rule. 

The  general  conclusion,  therefore,  is  that  Custom  is  law 
when  it  can  be  held  that  the  judges  are  bound  to  enforce  it. 
Though  there  may  be  some  difference  of  opinion  possible 
as  to  the  moment  when  this  can  be  said  to  be  the  case,  I  do 
not  think  there  can  be  any  difference  of  opinion  on  the 
point  that  judges  are  bound,  not  by  any  inherent  intrinsic 
authority  of  custom,  but  by  virtue  of  their  own  practice. 
To  the  question  why  custom  is  law,  no  better  answer  can 
be  given  than  that  the  judges  treat  it  as  such.  The  custom 
of  the  people  is  law,  in  so  far  as  it  is  law,  by  virtue  of  the 
custom  of  the  courts.  Professor  Dewey,  in  discussing  the 
view  that  the  judicial  recognition  of  custom  as  law  is  due 
to  an  express  or  tacit  law  giving  to  such  customs  the  effect 
of  laws,  remarks,  "  To  say  that  Customs  are  regarded  as 
laws  by  virtue  of  a  tacit  law  to  that  effect,  is  simply  to  beg 
1  Day  v.  Savadge  ( 1 6 1 4)  Hob.  p.  87 
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the  whole  question.  It  is  to  say  that  custom  is  law  in  virtue 
of  custom."1  The  criticism  receives  some  support  from 
Dr.  Willoughby.2  "  The  law-creating  power  of  custom," 
argues  Professor  Salmond,  "is  an  ultimate  legal  principle. 
We  may  say,  indeed,  that  it  is  recognized  by  precedent,  and 
has  there  its  legal  source.  But  it  may  be  said  with  equal 
truth  that  the  authority  of  precedent  is  recognized  by,  and 
has  its  source  in,  custom.  One  or  other  of  these  two  propo- 
sitions may  be  true,  but  to  accept  them  both  is  to  reason  in 
a  circle."3  "  These  two  are  co-ordinate  legal  sources,  and 
each  operates  independently  of  the  other.  Custom  does  not 
rule  the  law  through  precedent,  any  more  than  precedent 
through  custom."4 

The  answer  to  objections  of  this  kind  appears  to  me 
very  simple.  The  people  are  not,  what  the  judges  are,  an 
official  organ.  It  seems  to  me  not  only  possible,  but  highly 
important,  to  distinguish  between  what  the  judges  do  or 
may  do,  and  what  unorganized  and  unofficial  groups  within 
the  community  do  or  may  do.  It  appears  to  me  a  right  and 
important  step  in  the  direction  of  a  sound  theory  to  hold 
that  popular  custom  enters  the  law,  if  not  through  prece- 
dent, at  least  through  judicial  practice  ;  that  precedent  also 
becomes  law  by  virtue  of  judicial  practice,  and  that  in  con- 
sequence the  authority  of  both  popular  custom  and  isolated 
precedent  find  a  common  basis  in  the  authority  of  judicial 
practice.  Whether  that  basis  be  ultimate  or  not  is  another 
question.  In  the  view  I  hold  of  the  matter,  we  have  reached 
a  stage  in  our  legal  history  when  a  theory  of  customary  law 
inevitably  leads  us  on  to  a  theory  of  judicial  practice  in 
general.  Such  a  theory,  however,  cannot  be  dealt  with  in 
the  present  article,  since  it  would  imply,  inter  alia,  an 
account  of  the  prerogatives  and  limitations  of  the  judicial 
office,  and  of  the  relation  of  the  judges  to  the  Sovereign,  the 
State,  and  the  People. 

W.  Jethro  Brown. 

1  Political  Science  Quarterly,  IX,  47.         2  Nature  of  the  State,  p.  175- 
3 Jurisprudence,  p.  no.        Mb.,  p.  155. 


THE  POSITION  OF  A  TRUSTEE  IN  BANK- 
RUPTCY WITH  REFERENCE  TO  INVALID 
TRANSFERS  OR  LIENS. 

The  Bankruptcy  Act  of  1898  has  provided  in  Section 
67a  that : 

"  Claims  which  for  want  of  record  or  for  other  reasons 
would  not  have  been  valid  liens  as  against  the  claims  of  the 
creditors  of  the  bankrupt  shall  not  be  liens  against  his 
estate.'' 

And,  further,  in  the  end  of  Section  67c  : 

"  And  all  conveyances,  transfers,  or  incumbrances  of  his 
property  made  by  a  debtor  at  any  time  within  four  months 
prior  to  the  filing  of  a  petition  against  him,  and  while  in- 
solvent, which  are  held  null  and  void  as  against  the  cred- 
itors of  such  debtor  by  the  laws  of  the  State,  Territory  or 
District  in  which  such  property  is  situate,  shall  be  deemed 
null  and  void  under  this  act  against  the  creditors  of  such 
debtor  if  he  be  adjudged  a  bankrupt,  and  such  property 
shall  pass  to  the  assignee  and  be  by  him  reclaimed  and 
recovered  for  the  benefit  of  the  creditors  of  the  bankrupt. 'r 

And  further,  in  Section  70a : 

"  The  trustee  of  the  estate  of  a  bankrupt  .  .  .  shall 
.  .  .  be  vested  by  operation  of  law  with  the  title  of  the 
bankrupt,  as  of  the  date  he  was  adjudged  a  bankrupt  .  .  . 
to  all     .     .     . 

(4)  Property  transferred  by  him  in  fraud  of  his  creditors  ; 

(5)  Property  which  prior  to  the  filing  of  the  petition  he 
could  by  any  means  have  transferred  or  which  might  have 
been  levied  upon  and  sold  under  judicial  process  against 
him     .     .     ." 

And,  finally,  in  Section  7oe: 

"  The  Trustee  may  avoid  any  transfer  by  the  bankrupt 
of  his  property  which  any  creditor  of  such  bankrupt  might 
have  avoided,  and  may  recover  the  property  so  transferred, 
or  its  value,  from  the  person  to  whom  it  was  transferred, 
unless  he  was  a  bona  fide  holder  for  value  prior  to  the  date 
ol  the  adjudication     .     .     .  '' 
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How  do  these  provisions  affect  the  case  of  a  transfer  or 
encumbrance  of  property  which  is,  or  may  be,  void  under 
the  law  of  the  State  where  the  property  is  situated?  It 
would  seem  that  the  intention  of  Congress  was  to  give  a 
trustee  in  bankruptcy  the  widest  powers  to  avoid  such 
transfers  or  encumbrances,  and  that  any  interpretation  of 
the  law  which  resulted  in  restricting  such  power  would  be 
unnatural  and  unauthorized.  Yet  there  have  been  well- 
considered  cases  which  have  upheld  a  narrower  doctrine, 
though  the  subject  is  yet  in  a  confused  and  unsatisfactory 
state. 

The  cause  of  the  confusion  lies  in  the  distinction  pointed 
out  by  Ray,  District  Judge,  in  Matter  of  Beede,1  between 
a  creditor  having  a  right  to  avoid  a  mortgage,  and  being  in 
a  position  to  do  so.  That  is,  each  state,  besides  laying 
down  certain  rules  as  to  what  encumbrances  or  transfers 
are  invalid  as  to  creditors,  lays  down  also  certain  rules  as 
to  what  classes  of  creditors  may  take  advantage  of  the 
invalidity.  In  a  few  states,  for  instance,  only  creditors 
whose  claims  arose  subsequent  to  the  conveyance  or  incum- 
brance in  question  are  allowed  to  question  its  invalidity  ;  in 
a  few  states  any  and  all  creditors  may  take  advantage  of  it, 
while  in  the  large  majority  of  states  it  is  held  that  the  lan- 
guage of  the  statute  making  certain  instruments  "  void  as 
to  creditors  "  refers  to  execution  or  attachment  creditors. 
The  last  position  seems  much  the  best,  founded  as  it  is  on 
considerations  of  justice  and  public  policy.  For  it  would 
be  manifestly  unwise  and  impolitic  to  allow  anyone  to 
bring  an  action  affecting  the  ownership  of  property,  with 
all  the  possibilities  of  interfering  with  the  use  and  enjoining 
the  transfer  of  it,  unless  he  had  proved  that  he  actually  was 
a  creditor,  by  obtaining  a  judgment,  or  had  otherwise 
entitled  himself  to  the  extraordinary  remedy  of  attachment. 

Such  is  the  reason  of  the  rule  requiring  that  certain 
conditions  be  complied  with  before  a  creditor  may  sue  to 
set  aside  a  mortgage  or  conveyance.  How  does  that  reason 
affect  a  trustee  in  bankruptcy,  and  how  is  the  rule  to  be 
applied  to  him  ?  He  cannot,  in  the  nature  of  things,  obtain 
a  judgment  against  the  bankrupt,  or  get  out  an  attachment 
against  his  property.     Is  he,  then,  to  be  denied  the  right 

1  (1903)  1 26  Fed.  853,  1 1  A.  B.  R.  387. 
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to  set  aside  instruments  which  are  void  as  against  creditors, 
and  this  although  he  is  the  representative  of  creditors,  and 
is  vested  with  the  obligation  of  protecting  and  enforcing 
their  rights?  Is  such  a  result  consistent  with  the  intention 
of  Congress,  or  even  with  the  language  of  the  Bankruptcy 
Act?  It  would  seem  that  the  mere  asking  of  the  question 
was  sufficient  to  answer  it.  Yet  there  are  cases  on  both 
sides. 

The  confusion  is  undoubtedly  due  to  certain  decisions 
under  the  Act  of  1867,  and  to  a  failure  to  appreciate  the 
very  important  modifications  introduced  by  the  new  act. 
The  leading  case  under  the  earlier  act  is  Stewart  v.  Piatt.1 
There  a  chattel  mortgage  was  given  by  the  bankrupts 
which  was  not  filed  as  required  by  the  New  York  law.  It 
was,  therefore,  expressly  declared  by  the  State  statute  to 
be  absolutely  void  as  to  creditors.  Was  it  void  as  to  the 
trustee  (then  called  assignee)  in  bankruptcy  ?  The  court 
held  not,  for  the  reason  that  the  trustee  occupied  the  posi- 
tion of  the  bankrupt  himself,  and  as  the  mortgage  was  valid 
as  against  the  bankrupt,  it  was  valid  as  against  his  trustee. 
The  court  quotes  its  own  language  in  the  earlier  case  of 
Yeatman  v.  Savings  Institution,  as  follows:2 

"  Except  in  cases  of  attachments  against  the  property  of  the  bankrupt 
within  a  prescribed  time  preceding  the  commencement  of  proceedings  in 
bankruptcy,  and  except  in  cases  where  the  disposition  of  property  by  the 
bankrupt  is  declared  by  law  to  be  fraudulent  and  void,  the  assignee  takts 
the  title  subject  to  all  equities,  liens,  or  encumbrances,  whether  created  by 
operation  of  law  or  by  act  of  the  bankrupt,  which  existed  against  the  prop- 
erty in  the  hands  of  the  bankrupt.  He  takes  the  property  in  the  same 
4  plight  and  condition  '  that  the  bankrupt  held  it." 

And  the  Court  proceeds  : 

"  The  assignee  took  the  property  subject  to  such  equities,  liens,  or 
encumbrances  as  would  have  affected  it,  had  no  adjudication  in  bankruptcy 
been  made." 

In  that  case  certain  creditors  had  obtained  attachments 
against  the  property,  and  their  judgments  were  ordered 
paid  out  of  the  funds  arising  from  the  sale  of  the  property, 
the  balance  going  to  the  mortgagees. 

In  this  method  of  distribution  of  the  fund  we  may  notice 
one  of  the  very  important  changes  introduced  by  the  Act 

1  (1879)  101  U.  S.  731.        2  (1877)  95  U.  S.  764. 
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of  1898.  At  present  all  attachments  against  the  bankrupt's 
property  which  were  obtained  within  the  four  months 
period  are  vacated  by  the  riling  of  the  petition,  unless  the 
court  shall  order  them  to  be  preserved  for  the  benefit  of  the 
estate.  If,  therefore,  under  the  present  act  the  trustee  be 
allowed  to  avoid  the  chattel  mortgages  in  a  case  like 
Stewart  v.  Piatt,  he  would  take  the  property  free  from  all 
liens,  attachment  or  otherwise.  If,  on  the  other  hand,  it  be 
held  that  he  stands  so  far  in  the  position  of  the  bankrupt 
that  he  cannot  avoid  the  mortgage,  the  attachments  may 
nevertheless  be  ordered  preserved  for  the  benefit  of  the 
estate,  and  the  trustee  will  take  the  fund  realized  by  such 
attachments  for  distribution  among  all  the  creditors.  This 
result  is  expressly  recognized  in  Thompson  v.  Fairbanks,3 
and  enforced  as  to  a  judgment  creditor  in  Re  Economical 
Printing  Co.,3  although  it  is  believed  that  the  latter,  at 
least,  of  these  decisions  is  incorrect  on  the  main  point 
involved. 

It  is  evident,  however,  from  this  minor  point,  what  a 
long  step  in  advance  the  Act  of  1898  has  made  over  the 
previous  Bankruptcy  Act.  For  the  fundamental  object 
of  a  bankruptcy  statute  is  to  insure  absolute  equality  in  the 
distribution  of  the  property  of  an  insolvent  debtor  among 
his  creditors.4  All  other  objects  should  be  subordinated  to 
this  one.  And  in  the  large  majority  of  cases,  the  filing  of  a 
petition  has  been  preceded  by  judgments  or  attachments 
procured  by  certain  creditors,  so  that  we  may  frequently 
expect  to  find  cases  where  the  provision  subrogating  the 
trustee  to  the  rights  of  such  lien  creditors  will  be  of  mate- 
rial assistance  in  promoting  the  most  complete  and  equi- 
table distribution  of  the  assets,  always  supposing,  however, 
that  the  trustee  himself  is  not  to  be  allowed  to  avoid  the 
transfer  or  encumbrance. 

This  instance  will  serve  to  show  the  general  tendency  of 
the  Act  of  1898,  and  the  general  purpose  of  its  framers  in 
making  it  broader  and  more  equitable,  though  also  some- 
what more  radical,  than  the  Act  of  1867. 

1  Sec.  6y(.     See  also  the  end  of  Sec.  67c. 

2  (1905)  196  U.  S.  516,  13  A.  B.  R.  437- 

3  (1901)  110  Fed.  514,  6  A.  B.  R.  615. 

4  See  Pirie  v.  Chicago  Title  and  Trust  Co.  (1900)  182  U.  S.  438,  449. 
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But  the  main  question  is  whether  or  not,  under  the 
present  statute,  the  trustee  is  to  be  allowed  to  avoid  mort- 
gages such  as  the  one  in  Stewart  v,  Piatt.  It  is  believed 
that  the  change  upon  this  point  has  been  quite  as  sweeping 
as  the  change  in  distribution  just  mentioned.  The  lan- 
guage of  Section  14  of  the  earlier  act  is  far  narrower  than 
that  of  the  present  act  and  shows  an  intention  to  vest  the 
assignee  with  the  bankrupt's  title  and  little,  if  anything, 
more.  The  quotation  just  given  from  Stewart  v.  Piatt  is  as 
complete  and  fair  a  statement  of  the  old  rule  as  can  be  made. 
But  it  is  thought  that  the  sections  of  the  Act  of  1898  quoted 
at  the  head  of  this  article  were  intended  to  change  the  old 
rule,  and  should  be  so  construed  by  the  courts.  Sections 
67a  and  7oe  may  not  have  gone  far  beyond  the  old  law,  and 
may  be  held  to  justify  the  result  reached  under  the  old  law, 
on  the  ground  that  the  word  "  creditors  "  as  used  in  those 
sections  refers  to  attachment  or  execution  creditors  and  not 
to  general  creditors  without  a  specific  lien.  But  such  a 
construction  is  believed  to  be  forced  and  unnatural.  As 
has  been  pointed  out  above,  the  reason  for  requiring 
judgment  or  execution  was  to  prevent  interference  with 
property  rights, — presumptively  valid, — until  the  plaintiff 
had  proved  his  right,  or  debt,  against  the  supposed  real 
owner  of  the  property.  In  the  case  of  a  trustee  in  bank- 
ruptcy, the  premise  formerly  required  becomes  an  axiom. 
The  trustee  represents  all  creditors,  collectively  and  indif- 
ferently. He  exists  only  because  creditors  exist  and  for 
their  benefit.  There  may  be,  in  certain  proceedings,  ques- 
tions as  to  what  individuals  are,  or  are  not,  creditors.  But 
there  can  never  be  a  question  as  to  whether  or  not  creditors 
exist,  for  we  imagine  that  there  can  be  no  bankruptcy  juris- 
diction without  creditors. 

There  would  appear,  therefore,  to  be  no  inherent  reason 
why  a  trustee  should  take  any  preliminary  steps  before 
being  allowed  to  bring  an  action  to  set  aside  a  fraudulent 
conveyance  or  incumbrance.  There  is,  further,  the  appar- 
ent absurdity  of  a  trustee's  bringing  a  civil  action  against 
his  bankrupt,  for  the  purpose  of  reaching  a  judicial  deter- 
mination upon  a  point  already  passed  upon  by  the  referee 
in  bankruptcy, — namely,  the  amount  of  the  bankrupt's 
debts. 
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But  beyond  these  highly  artificial  reasons  lies  one 
which  will  undoubtedly  be  considered  the  most  important. 
Before  the  enactment  of  the  Bankruptcy  Act  each  creditor 
had  a  right,  first,  to  obtain  judgment  and  issue  execution, 
and  then,  to  proceed  against  the  fraudulent  transfer.  This 
right  was  an  absolute  one  and  could  originally  have  been 
limited  by  nothing  save  the  Statute  of  Limitations.  The 
Bankruptcy  Ace  has  taken  away  this  right  of  the  creditor, 
at  least  as  to  dischargeable  debts.  It  has,  therefore,  de- 
prived him  of  a  very  important  remedy,  often  perhaps  his 
sole  or  his  most  important  one,  without  any  corresponding 
advantage  unless  it  has  transferred  that  remedy  to  the 
trustee.  Aside  from  the  roads  to  fraud  which  such  a  con- 
struction of  the  Act  might  open  up,  we  must  remember 
that  the  whole  purpose  of  the  Act  would  be,  as  to  such 
assets,  defeated.  It  was  never  intended  that  the  Bank- 
ruptcy Statute  should  confirm  the  title  of  persons  holding 
property  in  fraud  of  creditors,  whether  the  fraud  be  actual 
or  constructive.  It  was  never  intended  that  it  should  with- 
draw from  the  bankrupt'screditorspropertyjustly  applicable 
to  his  debts.  That  the  trustee  was  not  to  be  deprived  of  rights 
which  creditors  might,  whether  in  the  present  or  future 
have  exercised,  is,  it  is  believed,  further  indicated  by  the 
language  of  Sections  6ye  and  70a  (5)  which,  although  they 
also  may  be  explained  as  using  the  word  "creditors"  in 
what  is  considered  an  unnatural  sense, — yet  seem  to  go  far- 
ther than  any  other  clauses  in  indicating  the  intention  of 
Congress. 

Attention  should,  perhaps,  be  called  here  to  the  sugges- 
tion of  the  Court  in  Re  Economical  Printing  Co.,1  that  the 
right  of  the  creditor  to  attach  voidable  transfers  of  property 
is  not  absolute,  as  suggested  above,  but  is  limited  by  the 
power  of  the  debtor  to  make  an  assignment  for  the  benefit 
of  creditors,  or  to  surrender  possession  of  the  mortgaged 
property  to  the  mortgagee.  As  to  this  it  is,  perhaps,  suf- 
ficient to  say  first  that,  either  of  such  acts  becomes  in  its 
result,  an  actual,  and  often  an  intentional  fraud  on  creditors, 
which  ought  never  to  be  permitted,  and,  second,  that  such 
results  were    among    those    particularly  aimed    at   by  the 

1  (1901)  no  Fed.  514,  6  A.  B.  R.  615. 
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Bankruptcy  Act,  and  the  fact  of  their  previous  existence 
is  certainly  no  ground  for  their  present  continuance. 

For  such  reasons,  therefore,  it  is  believed,  not  only  that 
Congress  intended  that  a  trustee  should  have  power  to 
avoid  any  transfers  or  incumbrances  which  any  creditor 
might  in  the  present  or  future  avoid, — not  only  that  the 
intention  of  Congress  was  so  expressed  that  the  courts 
should  have  carried  it  into  effect, — but  also  that  every  con- 
sideration of  justice  and  equity  was  present  to  induce  such 
a  decision  if  the  Statute  left  the  law  in  doubt. 

Let  us  now  consider  some  of  the  most  important 
decisions  on  the  question. 

In  the  first  place  it  may  be  noted  that  certain  decisions, 
which  apparently  bear  upon  this  point,  have  really  little  or 
nothing  to  do  with  bankruptcy  law,  but  depend  entirely 
upon  the  interpretation  of  State  statutes.  Such  are  Hewit 
v.  Berlin  Machine  Works,1  Gove  v.  Morton  Trust  Co.,2 
In  re  Josephson,3  In  re  Shirley4.  With  these  and  similar 
cases  we  are  not  concerned. 

We  come  then  to  a  small  class  of  cases  where  a  mort- 
gage of  property  was  originally  invalid  under  the  State  law? 
but  the  invalidity  has  been  cured  by  the  mortgagee  taking 
possession  of  the  property  before  adjudication  in  bank- 
ruptcy or  before  any  creditor  had  obtained  a  lien  against 
the  property.  In  the  case  of  Ethridge  v.  Sperry6  the 
Supreme  Court  of  the  United  States  held  that  the  validity 
of  chattel  mortgages  was  governed  exclusively  by  the 
laws  of  the  State  in  which  the  mortgaged  property  was 
situated.  This  case  has  been  repeatedly  quoted  and  ap- 
proved. It  has  been  thought  to  require  the  decision  that  a 
mortgagee  taking  possession  of  the  mortgaged  property 
before  the  vesting  of  other  rights,  was  entitled  to  keep  the 
property  where  that  result  would  have  followed  under  the 
State  law.    The  result  is  one  which  it  is  believed  the  Bank- 

1  (1904)  194  U.  S.  296,  11  A.  B.  R.  709. 

2(N.  Y.  1904)  96  App.  Div.  177,  12  A.  B.  R.  297.  It  should  be 
noticed  that  in  this  case  the  New  York  Court  reached  a  different  conclu- 
sion as  to  what  the  New  York  law  was  from  that  reached  by  the  Circuit 
Court  of  Appeals,  in  the  Economical  Printing  Co.  case — (1901)  6  A.  B.  R. 
615. 

3  (1902)  116  Fed.  404,  8  A.  B.  R.  423. 

4  (1901)  112  Fed.  301,  7  A.  B.  R.  299.        5  (1891)  139  U.  S.  266. 
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ruptcy  Act  was  intended  to  prevent.  It  is  in  a  high  de- 
gree inequitable,  and  seems  to  us  to  permit  an  unlawful 
preference.  It  is  upheld,  however,  in  Re  Antigo  Screen 
Door  Co.,1  and  in  Thompson  v.  Fairbanks2.  The  latter 
case  will  be  discussed  more  fully  later,  but  the  result  seems 
unfortunate,  and  the  decision  in  such  cases  as  In  re  Ball3 
and  Matthews  v.  Hardt4  seems  much  to  be  preferred.  The 
question  is,  however,  somewhat  beyond  our  limits. 

The  remaining  cases  group  themselves  into  two  divi- 
sions, first,  those  involving  conditional  sale  contracts,  or 
chattel  mortgages,  where  the  purchaser  or  mortgagor  has 
a  right  to  sell  the  property,  and  secondly,  other  cases  ot" 
incumbrances  or  transfers  which,  though  invalid,  can  only 
be  attacked  by  lien  creditors.  We  believe  that  under  Sec 
tion  70a  (5)  the  trustee  should  be  allowed  to  avoid  all  trans- 
fers or  encumbrances  in  the  first  group,  since  the  bankrupt 
could  have  sold  the  property.  The  question  has,  however, 
not  always  been  treated  so  simply  by  the  courts,  and  we 
may,  therefore,  conveniently  discuss  the  two  classes  to- 
gether, so  far  as  they  involve  the  requirement  of  a  lien 
creditor  under  the  State  law,  and  the  status  of  a  trustee  in 
bankruptcy,  as  such  creditor  under  the  Federal  laws. 

As  long  ago  as  the  case  of  Bank  v.  Sherman,5  decided 
under  the  Act  of  1867,  the  Supreme  Court  held  that  "the 
filing  of  the  petition  was  a  caveat  to  all  the  world.  It  was 
in  effect  an  attachment  and  injunction."  The  language 
has  been  quoted  as  equally  true  under  the  Act  of  1898. 
Mueller  v.  Nugent,6  and  other  cases.  It  should  therefore 
have  been  perfectly  possible  to  treat  a  trustee  in  bank- 
ruptcy as  an  attaching  creditor,  and  to  allow  him  all  rights 
which  such  a  creditor  would  have;  but  this  has  not  always 
been  done. 

The  first  important  case  under  the  present  Act  is  In  re 
Economical  Printing  Co.,7  decided  by  the  Circuit  Court  of 
Appeals,    Second    Circuit,    in    1901.      It   was  a    case  of  a 

1  (1903)  123  Fed.  249,  10  A.  B.  R.  359,  366  (the  second  point  in  the 
case). 

2(i905)  196  U.  S.  516,  13  A.  B.  R.  437.         3(i9°3)  10  A.  B.  R.  564. 

4  (N.  Y.  1903)  79  App.  Div.  570,  9  A.  B.  R.  373- 

5  (1879)  101  U.  S.  403.         6  (1902)  184  U.  S.  1,  7  A.  B.  R.  224. 
7  no  Fed.  514,6  A.  B.  R.  615. 
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chattel  mortgage,  improperly  recorded  under  the  New 
York  law,  and  the  Court  decided  that  under  that  law  only 
attachment  or  execution  creditors  (which  will  hereafter, 
for  convenience,  be  called  lien  creditors)  could  -take 
advantage  of  the  omission.  After  quoting  some  of  the 
sections  of  the  present  Bankruptcy  Act,  the  Court  pro- 
ceeds : 

"The  Bankrupt  Act  does  not  vest  the  trustee  with  any  better  right  or 
title  to  the  bankrupt's  property  than  belongs  to  the  bankrupt  or  to  his 
creditors  at  the  time  when  the  trustee's  title  accrues.  The  present  act, 
like  all  preceding  bankrupt  acts,  contemplates  that  a  lien  good  at  that  time 
as  against  the  debtor  and  as  against  all  of  his  creditors  shall  remain  undis- 
turbed. .  .  .  The  provisions  which  have  been  quoted  do  not  necessarily 
touch  a  lien  which  at  the  date  of  the  adjudication  of  bankruptcy  was  valid 
as  to  the  bankrupt,  and  could  not  then  be  disturbed  by  any  of  his  creditors. 
The  lien  of  the  present  mortgage  would  not  have  been  valid  as  against  the 
claims  of  the  creditors,  within  the  terms  of  Subdivision  'a,'  [Sec.  67]  if  the 
creditors  had  obtained  a  right  to  question  it,  but  otherwise  it  was  valid." 

The  Court  seems  to  us  to  have  followed  too  closely  the 
decisions  under  the  Act  of  1867. 

Some  three  months  later,  the  Circuit  Court  of  Appeals 
for  the  Eighth  Circuit  came  to  a  different  conclusion  in  the 
case  of  Re  Pekin  Plow  Co.1  That  was  a  case  of  a  chattel 
mortgage  or  conditional  sale  contract,  which  was  invalid 
as  to  creditors  by  the  Nebraska  law,  but  which  could  only 
be  avoided  bv  lien  creditors.  The  Court  holds  that  by 
instituting  proceedings  in  bankruptcy  "  the  creditors  'are 
using  the  courts  of  law  and  their  processes  for  the  collec- 
tion of  their  debts,'  and  the  creditors  thereby  make  an 
effectual  seizure  of  the  property  of  the  bankrupt  within 
the  true  meaning  of  the  decisions  of  the  Supreme  Court  of 
Nebraska  hereinbefore  referred  to.     .  The  decisions 

relied  upon  by  counsel  for  petitioner,  construing  the  former 
act,  are  of  little  aid  in  construing  the  provisions  of  the  pres- 
ent act."  The  trustee  in  bankruptcy  was,  therefore,  allowed 
to  hold  the  property  in  question  free  from  any  liens. 

We  next  come  to  In  re  Garcewich,2  decided  by  the 
Circuit  Court  of  Appeals,  Second  Circuit,  in  April,  1902. 
It  was  a  similar  case  to  Re  Pekin  Plow  Co.,  and  the  Court 
distinguishes    the    Economical    Printing    Co.    case    on  the 

1  (1901)  112  Fed.  308,  7  A.  B,  R.  369.       *  115  Fed.  87,  8  A.  B.  R.  149. 
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ground  that  a  contract  of  sale  reserving  title  in  the  vendor, 
but  allowing  the  vendee  to  sell  the  property,  "  was  intended 
by  the  parties,  or  presumed  by  law  to  be  intended,  as  a 
fraud  upon  creditors  or  purchasers.''  The  result  of  this  is, 
of  course,  greatly  to  limit  the  effect  of  the  Economical 
Printing  Co.  decision,  and  in  fact  this  case  is  expressly 
decided  upon  the  language  of  Section  70a  (5). 

In  re  Antigo  Screen  Door  Co.,1  a  chattel  mortgage 
allowing  the  mortgagee  to  sell  was  held  to  be  fraudulent 
in  fact  under  the  Wisconsin  law,  to  be  voidable  by  an 
assignee  in  insolvency  and,  therefore,  by  a  trustee  in  bank- 
ruptcy. 

In  Chesapeake  Shoe  Co.  v.  Seldner,2  the  Court,  dis- 
cussing a  contract  similar  to  the  one  in  the  Pekin  Plow  Co. 
case,  says:  "  If  it  be  conceded  that  the  creditors  in  whose 
favor  the  statute  makes  void  the  condition  in  an  unrecorded 
contract  are  only  creditors  in  a  condition  to  subject  the 
property  (that  is,  lien  creditors),  yet  under  the  Bankrupt 
Act,  the  filing  of  a  petition  in  bankruptcy  is  in  effect  an 
attachment  levied  in  behalf  of  all  the  bankrupt's  creditors." 
Citing  Bank  v.  Sherman,  Mueller  v.  Nugent,  and  Pekin 
Plow  Co. 3 

And  in  re  Rogers,4  the  Circuit  Court  of  Appeals  for 
the  Seventh  Circuit  says: 

"  The  filing  of  the  petition,  followed  by  seizure  and  by  adjudication  in 
bankruptcy,  is  a  seizure  of  the  property  by  the  law  for  the  benefit  of 
creditors,  and  an  appropriation  of  it  to  the  payment  of  the  debts  of  the 
bankrupt.  It  is  a  seizure  of  the  property  by  legal  process,  equal  in  rank 
to,  and  of  the  same  force  and  effect  as,  by  execution  or  attachment." 

In  re  Ducker  (Re  F.  B.  Shuster  Co.),5  the  Circuit  Court 
of  Appeals  for  the  Sixth  Circuit  had  to  deal  first  with  the 
Kentucky  Law.  The  case  was  a  conditional  sale,  which 
was  treated  as  subject  to  the  same  principles  as  a  chattel 
mortgage.  It  had  not  been  filed.  The  Kentucky  law  was 
decided  to  be  that  only  subsequent  creditors  who  became 

1  (1903)  123  Fed.  249,  10  A.  B.  R.  359,  365  (Circuit  Court  of  Appeals, 
Seventh  Circuit). 

2(I9°3)  I22  Fed.  593,  10  A.  B.  R.  466  (Circuit  Court  of  Appeals, 
Fourth  Circuit). 

3  Supra.         i  (1903)  125  Fed.  169,  11  A.  B.  R.  79. 

5  (1905)  134  Fed.  43,  13  A.  B.  R.  760. 
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such  without  notice  of  the  incumbrance  could  object  to  its 
invalidity,  and  they  only  if  they  had  obtained  a  lien.  And 
a  trustee  in  bankruptcy  was  held  to  be  in  effect  a  lien 
creditor,  for,  said  the  Court : 

"  The  estate  of  the  bankrupt  is  devolved  upon  the  trustee  subject  to  the 
rights  of  other  persons  therein.  .  .  .  The  court  takes  it  into  its  exclusive 
dominion  and  control,  and  in  harmony  with  the  general  principles  of  law 
governing  the  exercise  of  jurisdiction  in  such  cases,  it  accords  to  every  per- 
son who  has  an  interest  in  the  res  the  privilege  of  intervening  and  estab- 
lishing his  rights  in  the  thing  which  has  been  seized.  It  does  no  such  in 
iquity  as  to  transfer  from  one  who  has  done  no  act  obnoxious  to  the  law  a 
right  which  belonged  to  him  and  give  the  fruits  thereof  to  another  who  had 
no  claim  to  it.  Thus,  in  the  present  instance,  a  ruling  that  these  subse- 
quent creditors  no  longer  have  the  protection  given  them  by  the  statute, 
would  not  only  deprive  them  of  the  priority  which  they  have  acquired,  but 
would  give  the  benefit  of  this  deprivation  to  the  secret  lienholder,  and  the 
object  of  the  statute  is  completely  defeated.  .  .  .  The  trustee  .  .  . 
because  he  has  the  legal  title  to  the  assets  and  is  charged  with  the  duty  of 
saving  and  protecting  thern,  represents  the  general  fund.  He  is  not  a  pur- 
chaser, but  as  the  title  of  his  office  imports,  he  is  trustee  for  all  who  have 
interests,  and  according  to  those  interests.  He  himself  has  no  interest  and 
there  is  nothing  in  his  representation  which  stands  between  the  court  and 
those  who  have  interests  for  the  recognition  and  protection  of  which  they 
appeal  to  its  authority." 

This  is,  we  think,  the  clearest  and  most  logical  state- 
ment of  the  correct  view  that  has  yet  appeared. 

The  Court  recognizes,  however,  that  the  Economical 
Printing  Co.  case  is  contra,  and  distinguishes  it  as  a  decision 
on  the  State  law.  This  distinction  we  do  not  find  in  the 
mind  of  the  Court  in  that  case.  The  criticism  of  the  Sixth 
Circuit  is  :  "  If  the  Circuit  Court  of  Appeals  had  not  ap- 
parently held  otherwise,  we  should  have  thought  it  doubt- 
ful whether  the  State  court  had  gone  so  far  as  to  hold  that 
a  seizure  under  legal  process  must  necessarily  be  a  seizure 
under  the  process  of  a  court  of  law  or  of  equity,  as  distin- 
guished from  the  court  in  bankruptcy,  which  has  power  to 
seize  the  debtor's  property  and  subject  it  to  the  claims  of 
creditors  according  to  their  merit.''  The  suggestion  here 
made  would  seem  to  be  unanswerable. 

The  question  as  to  whether  or  not  a  trustee  in  bank- 
ruptcy may  avoid  transfers  which  under  the  State  laws 
could  only  be  avoided  by  lien  creditors  hasv  therefore,  been 
passed  upon  favorably  to  the  trustee's  rights  by  the  Circuit 
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Courts  of  Appeals  for  the  Fourth,  Sixth,  Seventh  and  Eighth 
Circuits.  The  court  in  the  Second  Circuit  has  allowed  the 
trustee's  right  in  a  conditional  sale  case,  but  denied  it  in  a 
chattel  mortgage  case  l 

The  courts  below  have  generally  followed  the  majority 
view,  but  it  is  hardly  necessary  to  discuss  the  cases  in  de- 
tail. In  re  Fraizer,2  In  re  Gait,3  In  re  H.  G.  Andrae  Co.,4 
In  re  Carpenter,5  In  re  Thorp6  (an  excellent  opinion  by  the 
Referee),  In  re  Butterwick,'  In  re  Tweed,8  Matter  oi  Ras- 
mussen.9  Contra,  In  re  Sewell10  (disapproved  by  the  Appel- 
late Court  in  the  Ducker  case),  and  In  re  Beede1 l  (an  excel- 
lent opinion  by  Ray,  District  Judge,  who,  however,  finds 
himself  bound  by  the  decision  in  the  Economical  Printing 
Co.  case). 

The  question  of  the  position  of  the  United  States  Su- 
preme Court  on  this  point  becomes,  therefore,  all-import- 
ant.    The  exact  question  has  never  come  before  it. 

In  Hewitt.  Berlin  Machine  Works,12  we  have  a  case  of 
a  conditional  sale  of  certain  machines  to  the  bankrupt  to  be 
used  in  his  manufacturing  plant  and  not  to  be  sold.  The 
contract  reserving  title  in  the  vendors  was  never  recorded. 
The  New  York  Statute  (Laws  of  1897,  Chap.  418,  Sec.  112), 
provided  that  such  contracts  should  be  void  "  as  against 
subsequent  purchasers,  pledgees  or  mortgagees  in  good 
faith.''  The  court  held  that  a  trustee  in  bankruptcy  did 
not  occupy  the  position  of  a  purchaser,  pledgee  or  mort- 

1  Since  the  above  was  written,  there  has  been  reported  a  decision  of 
the  Circuit  Court  of  Appeals  for  the  Fifth  Circuit  in  Meyer  Bros.  Drug  Co. 
v.  Pipkin  Drug  Co.  14  A.  B.  R.  477.  This  decision  holds  that  a  trustee 
in  bankruptcy  does  not  occupy  the  position  of  a  lien  creditor,  and  cannot, 
therefore,  avoid  mortgages  which  such  a  creditor  could  avoid.  The  dis- 
cussion on  the  points  is,  however,  slight,  and  the  only  bankruptcy  case 
cited  is  In  re  Economical  Printing  Co.  supra. 

2  (1902)  117  Fed.  575,  9  A.  B.  R.  21. 

3  (i9°3)  120  Fed.  443,  9  A.  B.  R.  682. 

4  (1902)  117  Fed.  561,  9  A.  B.  R.  135. 

5  (1903)  125  Fed.  831,  11  A.  B.  R.  147. 

6  (1902)  130  Fed.  371,  12  A.  B.  R.  195. 

7  (1904)  131  Fed.  371,  12  A.  B.  R.  536. 

8  (1904)  131  Fed.  355,  12  A.  B.  R.  648. 

9  (1905)  136  Fed.  704,  13  A.  B.  R.  462. 

10  (1901)  in  Fed.  791,  7  A.  B.  R.  133. 

11  (1903)  126  Fed.  853,  11  A.  B.  R.  387. 

12  (1904)  194  U.  S.  296,  11  A.  B.  R.  709. 
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gagee,  and  therefore  could  not  take  advantage  of  the  in- 
validity. The  decision  is  perfectly  correct.  There  was  no 
question  of  creditors  being  allowed  to  avoid  the  contract, 
or  of  the  position  of  the  trustee  as  the  representative  of 
creditors.  No  creditor  could,  under  the  statute,  have  ob- 
jected, and  it  therefore  followed  that  the  trustee  could  not. 
The  court,  however,  quoted  and  adopted  the  language  ot 
the  court  below  in  Re  Economical  Printing  Co.,  and  found 
that  the  decision  in  that  case  and  in  the  court  below  here 
was  "sustained  by  decisions  under  previous  bankruptcy 
laws  "  and  was  "  not  shaken  by  a  different  result  in  casts 
arising  in  States  by  whose  laws  conditional  sales  are  void 
as  against  creditors."  This  language,  especially  the  quo- 
tation from  the  Economical  Printing  Co.  case,  is  believed  to 
be  opposed  to  the  best  view,  but  it  must  be  noted  that  it  is 
entirely  obiter  dicta,  and  that  the  case  itself  is  not  in  conflict 
with  the  decisions  of  the  majority  of  the  Circuit  Courts  of 
Appeals  on  the  question  under  discussion. 

We  come  then  to  Thompson  v.  Fairbanks,1  which  has 
been  briefly  referred  to  above.  This  was  an  appeal  from 
the  Supreme  Court  of  Vermont  in  an  action  brought  by  the 
trustee  in  bankruptcy  of  one  Moore  against  Fairbanks  to 
recover  the  value  of  certain  property  alleged  to  belong  to 
the  trustee.  Moore  had  made  a  chattel  mortgage  on  livery 
stable  stock  to  Fairbanks  in  1891,  which  specifically  covered 
after-acquired  property  and  which  gave  Moore  authority 
to  sell.  The  mortgage  was  duly  recorded,  but  would  not 
under  the  State  law  have  covered  after-acquired  property 
if  the  mortgagee  had  not,  in  May,  1900,  and  within  two 
months  of  the  filing  of  the  petition  in  bankruptcy,  taken  pos- 
session of  the  property.  The  mortgagee  was  allowed  to 
retain  the  proceeds  of  the  chattels.  The  decision  may  be 
placed  upon  the  ground  that,  in  the  absence  of  any  finding 
of  fraudulent  intent,  the  case  was  not  one  of  a  voidable 
preference,  and  depended,  therefore,  entirely  upon  the  val- 
idity of  the  transaction  under  the  State  law.  And  in  Ver- 
mont, "  possession,  when  taken  (if  it  be  before  the  lien  of 
the  attaching  or  execution  creditor),  brings  the  property 
under  the  cover  and  operation  of   the  mortgage  as  of  its 

1  (1905)  196  U.  S.  516, 13  A.  B.  R.  437. 
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date, — the  time  when  the  right  of  possession  was  first 
acquired."  The  case  may,  therefore,  be  regarded  as  a  de- 
cision involving  only  a  question  of  State  law. 

The  court,  however,  cites  In  re  Garcewich,1  as  authority 
for  the  statement  that  "  Under  the  present  bankrupt  act, 
the  trustee  takes  the  property  of  the  bankrupt,  in  cases  un- 
affected by  fraud,  in  the  same  plight  and  condition  that  the 
bankrupt  himself  held  it,  and  subject  to  all  the  equities  im- 
pressed upon  it  in  the  hands  of  the  bankrupt,  except  in 
cases  where  there  has  been  a  conveyance  or  encumbrance 
of  the  property  which  is  void  as  against  the  trustee  by  some 
positive  provision  of  the  act.''  This  is  a  broader  state- 
ment than  can  be  well  supported,  but  it  was  not  necessary 
to  the  decision  of  the  case. 

Two  things  may  be  noted  with  respect  to  this  case. 
First,  it  would  have  been  easy  for  the  court  of  original  juris- 
diction to  have  made  a  finding  of  fact  that  the  mortgage,  so  far 
as  after-acquired  property  was  concerned  (the  only  question 
involved,  for  it  had  been  properly  filed)  was  constructively 
fraudulent  as  to  creditors.  This  would  have  allowed  the 
whole  question  to  be  decided  under  Section  70a  (4)  and 
would  have  brought  the  case  in  line  within  In  re  Ball  and 
Matthews  v.  Hardt.2  Secondly,  the  present  decision  draws 
a  very  narrow  line  between  its  rule  and  that  in  Wilson  v. 
Nelson. 3  The  latter  case  involved  the  question  of  whether 
or  not  a  sale  under  execution  upon  a  judgment  entered  on 
an  irrevocable  warrant  of  attorney  to  confess  judgment, 
constituted  a  preference.  The  warrant  of  attorney  had 
been  executed  thirteen  years  before,  but  the  court  held  that 
the  bankrupt  had  thereby  "  suffered  or  permitted  ''  the 
entry  of  a  judgment  which  resulted  in  an  unlawful  prefer- 
ence. This  was  forbidden  by  the  Bankruptcy  Act.  Ii> 
Thompson  v.  Fairbanks,  on  the  other  hand,  it  was  held  that 
under  the  State  law  the  taking  possession  was  to  be  treated 
as  relating  back  to  the  time  when  the  right  to  do  so  was 
created,  which  was,  of  course,  beyond  the  tour  months 
period.  The  justification  of  the  latter  decision  must,  there- 
fore, be  placed  upon  the  ground  that  the  State  law  was 
controlling, —a  justification  that,  it  is   to  be  feared,  will  in 

1  (1902)  1 1 5  Fed.  87,  8  A.  B.  R.  149.        2  Supra. 
3(i9oi)  183  U.  S.  191,  7  A.  B.  R.  142. 
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the  future  be  stretched  almost  to  the  breaking  point.  If, 
however,  the  resulting-  confusion  should  result  either  in 
a  modification  of  the  doctrine  of  Etheridge  v.  Sperry,1  that 
chattel  mortgages  are  to  be  interpreted  solely  by  State  law, 
or,  preferably,  in  some  legislative  enactment  which  will 
give  both  creditors  and  mortgagees,  respectively,  uniform 
rights  in  all  the  United  States,  the  result  will  hardly  be 
dearly  bought  at  any  price. 

We  come  finally  to  the  case  of  Humphrey  v.  Tatman.2 
That  was  a  case  of  an  unfiled  chattel  mortgage,  where  the 
mortgagee  took  possession  a  month  prior  to  the  filing  of 
the  petition.  The  Supreme  Court  found  that  under  the 
Massachusetts  law  such  taking  of  possession  gave  the  mort- 
gagee a  good  title  against  creditors,  and  it  therefore  held 
it  to  be  good  against  the  trustee  under  the  doctrine  of 
Thompson  v.  Fairbanks. 

The  remarkable  thing  about  this  decision  is  that  by  it 
the  Supreme  Court  of  the  United  States  reversed  the  de- 
cision of  the  Supreme  Judicial  Court  of  Massachusetts.3 
The  Massachusetts  Court  had  decided  that  the  taking  pos- 
session within  the  four  months  period  constituted  a  void- 
able preference  under  the  Act  of  1898,  and  especially  under 
Wilson  v.  Nelson,4  thus  falling  into  the  very  confusion 
which  has  just  been  suggested.  The  United  States  Court 
does  not  mention  Wilson  v.  Nelson,  but  in  effect  holds  that 
there  can  be  no  unlawful  preference  where  the  mortgagee's 
title  is  good  under  the  State  law  as  against  a  trustee  in 
bankruptcy. 

It  is  believed  that  the  Massachusetts  view  is  much  to  be 
preferred.  Under  the  United  States  view,  it  is  perfectly 
possible  for  a  debtor  to  prefer  a  creditor  by  giving  him  a 
mortgage  which  may  remain  unrecorded  for  four  months, 
but  which  may  be  rendered  valid  by  the  simple  operation 
of  having  the  creditor  take  possession  before  the  filing  of  a 
petition.  The  only  redress  of  the  trustee  would  be  by 
proof  of  actual  fraudulent  intent  on  the  part  of  the  debtor. 
How  difficult  it  would  be  to  prove  this  may  be  seen  from 
such  a  case  as  Matter  of  Hunt.5   The  situation  is  one  which 

1  Supra.        2(i905)  198  U.  S.  91,  14  A.  B.  R.  74. 

3  See  Tatman  v.  Humphrey  (1903)  184  Mass.  361,  12  A.  B.  R.  62. 

4  Supra.        5  (1905)  139  Fed.  283,  14  A.  B.  R.  416. 


POSITION  OF  A   IRUSTEE  IN  BANKRUPTCY.     599 

would  seem,  however,  to  need  urgent  legislative  attention. 

Upon  the  general  questif  n  under  discussion  in  this 
article —whether  a  trustee  in  bankruptcy  can  avoid  trans- 
fers or  encumbrances  which  could  be  avoided  by  lien  cred- 
itors under  the  State  law— we  find,  therefore,  no  decision 
by  the  Supreme  Court  of  the  United  States.  The  dicta, 
however,  in  Hewit  v.  Berlin  Machine  Works  and  in  Thomp- 
son v.  Fairbanks  would  seem  to  indicate  a  tendency  on  the 
part  of  the  court  to  follow  the  rule  adopted  under  the  Act  of 
1867,  and  to  deny  the  trustee's  right  to  avoid  transfers  which 
the  bankrupt  could  not  have  avoided,  except  in  cases  of 
fraud,  and  similar  instances  specifically  provided  for  in  the 
Act  of  1898.  As  affecting  this  tendency  we  have,  on  the 
one  hand,  the  very  general,  though  not  unanimous,  concur- 
rence of  the  Circuit  Courts  of  Appeals  and,  on  the  other, 
the  lack  of  agreement  among  those  courts  as  to  the  grounds 
for  their  decision. 

Ellicott  D.  Curtis. 


A  DANGEROUS    POSITION   FOR  THE   RAIL- 
ROADS. 

An  article  by  the  Honorable  Richard  Olney  on  Con- 
gressional Regulation  of  Railway  Rates,  in  the  October 
number  of  the  North  American  Review,  has  the  weight  that 
attaches  to  all  statements  of  this  distinguished  author  upon 
legal  questions.  But  the  very  weight  of  Mr.  Olney's  name 
perhaps  increases  the  danger  to  the  railroads  from  his  argu- 
ment. The  article  exemplifies  the  tendency  of  the  railroads, 
or  of  their  advocates,  to  place  themselves  upon  a  weak  legal 
position,  by  attacking  powers  of  Congress  which  have  been 
slowly  developed  and  often  affirmed  during  more  than 
three-quarters  of  a  century,  and  to  which  the  railroads  have 
frequently  appealed  for  protection  against  the  States;  in- 
stead of  occupying  the  strong  position  offered  them  by  the 
conservative  opinion  of  the  business  world  and  Congress,, 
that  however  lawful  a  power  may  be,  its  exercise  is  inexpe- 
dient, when  that  exercise  must  be  attended  with  evils  as 
great  as  those  involved  in  the  general  regulation  of  railway 
rates  by  the  Interstate  Commerce  Commission  over  an  area 
so  large  and  among  interests  so  diverse  as  those  of  the 
United  States.  Here  a  strong  practical  sentiment  is  with 
the  roads.  But  an  unsound  attack  upon  the  powers  of  Con- 
gress,— an  attack  which  can  be  sustained  only  if  the  consti- 
tutional development  of  the  country  is  set  back  ninety  years, 
— places  the  railroads  at  the  outset  in  the  wrong,  and,  if  they 
could  establish  the  principles  for  which  Mr.  Olney  con- 
tends, would  expose  them  to  greater  dangers  than  they  now 
fear. 

Of  the  three  legal  questions  which  Mr.  Olney  answers 
adversely  to  the  power  of  Congress,  I  shall  consider  at 
length  only  that  which  he  asks  first  and  answers  last:  Does 
the  commerce  clause  of  the  federal  Constitution  authorize 
Congress  to  prescribe  the  charges  of  carriers  engaged  in 
interstate  and  foreign  commerce?  For  in  his  answer  to 
this  is  the  danger  to  the  railroads. 

As  to  the  other  two  questions,  it  suffices  now  to  suggest, 
that  as  the  demand   for   the  regulation   of   railway  rates 
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comes  in  considerable  degree  from  localities  which  com- 
plain that  equal  competition  as  to  them  is  destroyed  by  the 
present  system  of  regulation  by  the  roads,  the  proposition 
that  regulation  by  the  Commission  (or  by  Congress)  will 
destroy  equal  competition  among  localities,  does  not  com- 
mend itself  strongly  to  a  judicial  mind.  That  Congress  can 
delegate  to  the  Commission  the  power  to  fix  rates,  if  not 
decided,  is  at  least  strongly  indicated  in  the  obiter  dicta  of 
the  Supreme  Court,  as  Mr.  Olney  recognizes;  and  probably 
he  does  not  expect  that,  upon  this  point,  the  Court  will  sus- 
tain the  position  he  has  taken.  Indeed,  upon  these  two 
questions  the  argument  is  rather  the  desperate  plea  of  a 
beaten  cause  than  the  confident  assertion  of  a  victorious 
principle. 

But  to  consider  now  the  contention  that,  under  the  Con- 
stitution, Congress  inherently  lacks  the  power  to  fix  rates 
for  transportation  in  interstate  and  foreign  commerce.  The 
question  of  railroad  regulation  by  the  nation,  or  by  the 
States,  cannot  be  isolated  from  the  general  development  of 
American  constitutional  law  ;  particularly,  it  cannot  be  sep- 
arated from  the  law  of  interstate  commerce,  which  now,  by 
slow  acquisition,  contains  a  body  of  settled  principles  with 
which  Mr.  Olney 's  position  conflicts,  to  the  great  danger 
of  the  roads. 

It  is  an  elemental  conception  of  American  public  law 
that  the  body  politic,  including  the  nation  and  the  States, 
or  rather  the  people  of  the  States  who  constitute  the  na- 
tion, has  in  its  aggregate  all  the  powers  possessed  by  other 
civilized  nations,  and  that  its  organs  of  government— the 
governmental  bodies  of  the  States  and  the  nation — can  ex- 
ercise all  the  powers,  in  the  aggregate,  that  the  organs  of 
other  civilized  governments  can  exercise,  except  in  so  far  as 
the  exercise  of  particular  powers  is  restricted  by  express 
provisions  of  the  federal  and  State  constitutions.  The  fed- 
eral Constitution  is  fairly  permanent  and  unchangeable,  and 
we  may  say  its  restrictions  are  perpetual;  but  the  constitu- 
tions of  the  several  States  are  plastic  and  readily  changed,, 
and  the  restrictions  of  to-day  against  the  exercise  of  a  par- 
ticular power  may  be  swept  away  to  morrow.  If  this  na- 
tion has  any  powers,  it  has  them  only  because  they  have 
been  bestowed  upon  it  by  the  people  of  the  several  States 
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out  of  their  abundance.  And  it  is  the  fundamental  concep- 
tion of  American  constitutional  law  that  "  the  powers  not 
delegated  to  the  United  States  by  the  Constitution,  nor  pro- 
hibited by  it  to  the  States,  are  reserved  to  the  States  or  to 
the  people  '' — that  is,  are  reserved  to  the  States  respect- 
ively, or  to  the  people  of  each  State.1 

That  the  power  to  regulate  the  rates  of  transportation 
of  persons  and  commodities,  upon  which  the  well-being  and 
even  the  lives  of  the  people  may  depend,  is  a  power  appro- 
priate to  civilized  governments,  is  apparent  upon  the  state- 
ment. That  before  the  adoption  of  the  federal  Constitution, 
it  was  within  the  power  of  the  people  of  the  several  States 
which  formed  this  Union  to  bestow  upon  the  Congress  the 
power  to  fix  the  rates  of  transportation,  is  certain.  But 
they  could  only  bestow  it,  because  they  had  it,  and  if  they 
had  it  and  did  not  bestow  it  upon  the  Congress,  they  have  it 
still,  and  it  has  become  a  power  inherent  in  the  govern- 
ments of  the  several  States,  as  the  reservoirs  of  all  the  re- 
served powers  of  sovereignty  under  the  federal  Constitu- 
tion. The  point  here  involved  has  perhaps  never  been 
more  clearly  stated  than  it  was  almost  a  century  ago  by 
Judge  Davis,  in  his  celebrated  opinion  on  the  Embargo, 
when  he  said  of  the  power  to  prohibit  commerce  : 

"  Further,  the  power  to  regulate  commerce  is  not  to  be  confined  to 
the  adoption  of  measures,  exclusively  beneficial  to  commerce  itself,  or  tend- 
ing to  its  advancement;  but,  in  our  national  system,  as  in  all  modern  sys- 
tems, it  is  also  to  be  considered  as  an  instrument  for  other  purposes  of 
general  policy  and  interest.  .  .  .  The  situation  of  the  United  States  in  ordi- 
nary times  might  render  legislative  interferences  relative  to  commerce  less 
necessary;  but  the  capacity  and  power  of  managing  and  directing  it,  for  the 
advancement  of  great  national  purposes,  seems  an  important  ingredient  of 
sovereignty.  .  .  .  But  we  are  to  leave  the  wide  field  of  general  reasonings 
and  abstract  principles,  and  are  to  consider  the  construction  and  operation  of 
an  express  compact,  a  government  of  convention.  The  general  position  is 
incontestable  that  all  that  is  not  surrendered  by  the  convention  is  retained. 
The  amendment  which  expresses  this  is  for  greater  security,  but  such  would 
have  been  the  true  construction  without  the  amendment.  .  .  .  Un- 
less Congress,  by  the  Constitution,  possess  the  power  in  question,  it  still 
exists  in  the  State  legislatures,  but  this  has  never  been  pretended  or 
claimed  since  the  adoption  of  the  federal  Constitution;  and  the  exercise  of 
such  a  power  by  the  States  would  be  manifestly  inconsistent  with  the 
power  vested  by  the  people  in  Congress,  to  regulate  commerce.     Hence  I 

xTucker  on  the  Constitution,  page  305. 
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infer  that  the  power  reserved  to  the  States  by  the  Articles  of  Confedera- 
tion, is  surrendered  to  Congress  by  the  Constitution,  unless  we  suppose 
that  by  some  strange  process  it  has  been  merged  or  extinguished,  and  now 
exists  nowhere."1 

There  is  no  warrant  for  assuming  that  the  American 
people  have  ever  divested  themselves,  in  the  aggregate,  of 
any  powers  which  are  appropriate  to  other  common- 
wealths ;  although  they  have  imposed  restrictions  upon 
their  governmental  organs  in  the  exercise  of  certain  speci- 
fied powers. 

But  turning  from  general  considerations  to  particular 
instances,  we  find  that  not  only  is  the  power  to  regulate  the 
rates  of  transportation  appropriate  to  civilized  common- 
wealths, but  it  has  been  frequently  exercised  by  the  Ameri- 
can States,  and  that  exercise  upheld  by  the  Supreme  Court, 
as  a  proper  use  of  the  State's  powers  of  control  over  per- 
sons and  property  within  their  respective  borders.2  Prac- 
tically the  only  restrictions  placed  by  the  Supreme  Court 
upon  the  exercise  of  this  power  by  the  States  are,  that  it 
shall  not  conflict  with  the  Constitutional  grant  of  power  to 
Congress  to  regulate  interstate  and  foreign  commerce,  and 
that  the  rates  imposed  shall  not  be  so  unreasonable  as  to 
constitute  a  confiscation  of  railroad  property.3  And  the 
conflict  of  State  regulation  of  rates  with  Congressional 
power  arises  only  out  of  the  grant  to  Congress  of  power 
to  fix  rates  in  interstate  and  foreign  commerce,  as  an  in- 
cident to  the  grant  of  power  to  regulate  such  commerce. 
If  such  power  has  not  been  granted  to  Congress,  then  it  has 
not  been  taken  from  the  States,  unless  some  other  provision 
of  the  federal  Constitution  has  forbidden  it  generally  to  the 
States.  But  there  is  no  such  provision  ;  and  not  only  is  the 
latent  capacity  to  regulate  railroad  rates  in  the  American 
body  politic,  but  the  active  power  of  regulation  is  in  some 

1  U.  S.  v.  Brig  William  (1808),  2  Hall's  Law  Journal,  255.  Judge  Davis 
had  been  a  member  of  the  Massachusetts  convention  which  adopted  the 
federal  Constitution.  His  decision  was  rendered  less  than  twenty  years 
afterward,  and  therefore  has  the  additional  weight  of  a  contemporaneous 
exposition  of  the  Constitution. 

2Peik  v.  Chic.  &  N.  W.  R.  Co.  (1876),  4  Otto,  164;  C.  B.  &  Q.  R. 
Co.  v.  Iowa  (1876),  4  Otto,  155;  Reagan  v.  Mercantile  Trust  Co.  (1894), 
154  U.  S.,  413;  Louisville  &  Nashville  R.  Co.  v.  Kentucky  (1902),  183  U. 
S.,  503  And  numerous  other  cases  cited  by  the  author  in  5  COLUMBIA 
Law  Review,  298. 

3 Reagan  v.  Mercantile  Trust  Co.,  supra. 


604  COLUMBIA  LAW  REVIEW. 

of  the  organs  of  government  created  by  that  body  politic. 
It  has  not  disappeared.  It  is  in  either  the  national  or  the 
State  governments. 

The  power  to  fix  railroad  rates  being  appropriate  to 
civilized  commonwealths,  and  having  been  long  exercised 
by  the  States  of  this  Union  as  to  certain  kinds  of  railroad 
transportation — that  within  their  borders — the  power  to 
regulate  the  rates  of  all  varieties  of  that  transportation  is 
somewhere  within  the  governmental  organs  of  the  Ameri- 
can Commonwealth.  According  to  the  fundamental  prin- 
ciple of  American  law  it  remains  in  the  governments  of  the 
several  States,  unless  it  has  been  granted  to  the  federal 
Congress,  or  to  some  other  organ  of  the  national  govern- 
ment. 

This  is  not  merely  the  conclusion  of  ingenious  dielectics, 
it  is  the  unavoidable  consequence  of  the  composite  nature 
of  the  American  Commonwealth.  The  principle  has  been 
recognized  from  the  beginning  of  our  federal  government; 
it  has  never  been  seriously  questioned,  it  cannot  be,  because 
it  is  involved  in  the  very  nature  of  the  government ;  and  it 
will  not  now  be  denied  at  the  instance  of  the  railroads, 
which  in  times  past  have  frequently  appealed  to  the  very 
power  of  Congress  now  assailed  for  protection  against 
State  regulation. 

This,  then,  is  the  grave  danger  to  which  the  position 
taken  by  Secretary  Olney  would  expose  the  railroads.  He 
offers  to  them  regulation  by  the  several  States  as  an  alter- 
native to  regulation  by  Congress  ;  because  his  contention 
would  sweep  away  the  barriers  to  State  regulation  of  rates, 
by  determining  that  the  power  of  regulation  had  not  been 
taken  from  the  States  by  a  grant  to  Congress,  but  re- 
mained in  the  States  as  a  part  of  their  reserved  powers. 

There  is  no  third  possibility.  The  power  to  regulate 
the  rates  of  interstate  commerce  is  in  the  nation  or  in  the 
States,  unless  the  Supreme  Court,  one  hundred  and  seven- 
teen years  after  the  adoption  of  the  Constitution,  and  in 
opposition  to  a  wide-spread  public  sentiment,  will  set  aside 
a  fundamental  principle  of  American  polity,  out  of  which 
arose  the  Constitution  itself. 

David  Walter  Brown. 
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NOTES. 


Can  There  Be  Disseisin  Without  a  Claim  of  the  Freehold? — 
Where  the  claim  of  adverse  possession  is  interposed,  the  facts  gen- 
erally tend  to  show  not  only  a  denial  of  title  in  the  party  ousted,  but 
a  claim  of  title  in  the  usurper.  Would  the  denial  alone,  unaccom- 
panied by  a  claim  of  the  freehold,  establish  the  disseisin  of  the  true 
owner  ?  A  recent  decision  in  Washington  answers  this  question  in 
the  negative.  The  defendants  entered  upon  the  plaintiff's  lands,  be- 
lieving they  were  public  lands,  subject  to  entry,  for  the  purpose  of 
acquiring  title  thereto,  and  possessed  the  same  for  more  than  ten 
years,  adversely  to  all  the  world  except  the  state.  It  was  held  that 
the  facts  did  not  establish  adverse  possession,  because  the  entry  was 
not  under  a  claim  of  right  made  for  the  purpose  of  dispossessing  the 
owner.      Yesler  Estate  v.  Holmes  (1905)  80  Pac.  851. 

It  is  not  mere  possession  for  the  required  length  of  time,  but  dis- 
seisin that  deprives  the  ousted  party  of  his  title.  Russell  v.  Davis 
(1 87 1 )  38  Conn.  562.  It  therefore  becomes  necessary  to  determine 
the  exact  nature  of  disseisin.  If  a  denial  of  the  plaintiff's  title  is 
sufficient,  there  was  disseisin  here.  The  defendants  used  the  prop- 
erty to  the  exclusion  of  the  plaintiffs,  without  accounting  to  them. 
Denial  of  title  in  the  ousted  party  need  not  be  by  deed  or  word,  but 
may  be  by  conduct.  Bryan  v.  Ahvater  (Conn.  181 1)  5  Day  181,  1 88; 
and  knowledge  of  their  own  imperfect  title  would  not  of  itself  prevent 
the  usurpers  from  holding  adversely.  Johnson  v.  Gorham  ( 1 871)  38 
Conn.  513.  The  principle  that  there  must  be  no  admission  of  a 
higher  title  has  been  maintained  in  cases  where  the  facts  showed  an 
admission  of  title  in  the  party  ousted  or  in  one  from  whom  he 
claimed.  Jackson  v.  Sharp  (18 12)  9  Johns.  163  ;  Howard  v.  Howard 
(1854)  17  Hun  663.  It  has  therefore  been  held  in  some  jurisdictions 
that  possession  in  subordination  to  the  title  of  the  United  States,  but 
adverse  to  all  others,  will  deprive  the  true  owner  of  his  title.  Moore 
v.  Broivnfield  (1893)  7  Wash.  23  ;  Francoeur  v.  Newhouse  (1890)  43 
Fed.  236  ;  Hayes  v.  Martin  (1873)  45  Cal.  559. 
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Disseisin,  however,  is  an  entry  into  any  lands  or  tenements  and 
an  ouster  of  him  who  has  the  freehold,  Litt.  sec.  279,  and  always 
implies  a  wrong.  Co.  Litt.  153  b.  The  theory  of  the  common  law 
was  that  seisin  passed  from  the  party  ousted  to  the  usurper.  Litt. 
sec.  385,387.  This  is  apparent  from  the  wording  of  the  Stat.  32  Hen. 
VIII  c.  33:  "Where  divers  persons  have  heretofore,  by  strength,  and 
without  title,  entered  into  lands,  and  wrongfully  disseised  the  rightful 
owner,  and  so  being  seised  by  disseisin,  have  thereof  died  seized,  etc." 
See  also  Taylor  v.  Horde  (1757)  1  Burr.  60,  107,  108.  Seisin  is  a 
possession  claiming  an  estate  of  freehold.  Bearce  v.  Jackson  (1808) 
4  Mass.  408;  Towle  v.  Ayer  (1835)  8  N.  H.  57.  It  would  therefore 
seem  that  there  can  be  no  disseisin  in  fact  unless  the  usurper  claims 
the  freehold.  Beale  v.  Hife  (Or.  1899)  57  Pac.  322.  Where  pos- 
session is  accompanied  by  a  claim  of  title  generally,  which  may  be  by 
conduct,  the  question  is  open  to  the  presumption  of  any  title  con- 
sistent with  the  facts  and  circumstances  in  evidence.  But  where  a 
party  occupies  land  under  a  certain  claim  he  cannot  abandon  such 
claim  and  set  up  a  different  interest,  unless  he  can  show  his  title  and 
that  he  was  under  some  mistake  of  law  in  relation  to  it.  Jackson  v. 
Porter  (U.  S.  1825)  1  Paine  457,  467,  470.  The  defendants  here  are 
therefore  bound  by  their  admission,  and  cannot  rely  on  their  acts 
separated  from  such  admission. 

Could  the  defendants'  entry  have  gained  seisin  for  the  state  ?  The 
law  as  to  livery  of  seisin  by  attorney,  2  Bl.  Com.  (Lewis's  Ed.)  315 
n.  79,  316,  does  not  apply  to  disseisin,  where  there  is  manifestly  no 
livery,  but  an  ouster.  In  disseisin  by  election,  a  person  could  con- 
sider himself  as  ousted  by  the  servant  of  a  third  party,  Doe  v.  Stradling 
(18 1 7)  2  Starkie's  N.  P.  Cases  187;  but  this  was  solely  for  the  sake  of 
the  remedy.  Taylor  v.  Horde  (1757)  1  Burr  60,  no,  in.  In  the 
case  of  lands  descended,  actual  seisin  could  be  acquired  by  entry  by 
attorney  or  by  lessee.  2  Bl.  Com.  (Lewis's  Ed.)  209,  n.  24.  So  with 
an  entry  to  avoid  a  fine.  Lord  Audley  v.  Pollard  (1597)  Cro.  Eliz. 
561.  But  in  such  case  the  principal  could  have  himself  entered 
rightfully.  In  Price  v.  Jackson  (1884)  91  N.  C.  n,  there  is  a  dictum 
that  adverse  possession  may  begin  by  entry  of  attorney,  and  Serle  de 
Lanlarazon  s  Case  (1302)  Y.  B.  3d  Ed.  I  (Rolls  Series)  126,  Wam- 
baugh's  Cases  on  Agency  986  seems  authority  for  the  same  view. 
But  adopting  this  view,  there  is  still  the  necessity  of  ratification  in 
circumstances  like  those  of  the  principal  case. 


Statutory  Liability  of  Shareholder  to  Corporation  Creditors. 
— One  becoming  a  stockholder  in  a  corporation  enters  upon  a  three- 
fold relationship,  first  toward  the  corporation,  second  toward  the 
other  stockholders  and  third  toward  the  creditors  of  the  corporation. 
His  obligation  to  the  corporation  to  pay  the  amount  of  his  subscrip- 
tion is  obviously  based  upon  a  contract,  either  express  or  implied  in 
the  fact  of  taking  stock.  His  obligation  to  the  other  stockholders 
to  bear  his  proportionate  burden  seems  likewise  to  be  contractual, 
because  his  contract  of  subscription,  though  in  form  with  the  corpo- 
ration, is,  in  fact,  with  the  shareholders,  they  being  the  real  parties  in 
interest.  Upton  v.  Englehart  (1874)  3  Dill.  497;  Morawetz,  Private 
Corporations,  §§  24,  302,  316.     But  the  nature  of  his  obligation  to 
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creditors  of  the  bank  to  pay  an  assessment  equal  to  the  par  value  of 
his  stock  in  the  event  of  the  bank's  insolvency,  is  not  so  well  settled. 
By  the  weight  of  authority  this  obligation  also  is  contractual.  It  is 
held  that  his  act  in  taking  stock  implies  a  promise  to  assume  this 
liability.  On  this  theory  it  has  been  held  that  upon  the  death  of  a 
stockholder  during  the  pendency  of  an  action  to  recover  the  assess- 
ment, the  action  survives  against  his  personal  representative.  Rich- 
mond s.  Irons  (1886)  121  U.  S.  27,  55;  Cochran  v.  Wiechers  (1890) 
119  N.  Y.  399.  That  the  action,  when  arising  under  a  state  statute, 
is  transitory.  Flash  v.  Conn.  (1883)  109  U.  S.  371;  Pidsifer  v.  Greene 
(1902)  96  Me.  438.  That  the  action  is  barred  by  a  statute  of  limita- 
tions as  to  "contracts,"  Carroll  v.  Green  (1875)  92  U.  S.  509. 
That  the  repeal  of  a  statute  imposing  double  liability  is  unconstitu- 
tional as  impairing  the  obligation  of  a  contract.  Hawthorne  v.  Calef 
(1864)  2  Wall.  10.  See  also  Clark  &  Marshall,  Private  Corpora- 
tions, §  809  and  cases  cited.  On  the  other  hand  the  stockholder's 
liability  has  been  held  to  be  one  imposed  by  law  or  quasi-contractual 
in  its  nature.  The  theory  is  that  there  is  no  actual  intention  to  con- 
tract, and  therefore  the  obligation  is  purely  statutory.  This  view 
was  first  expressed  by  Judge  Story  in  Bullard  v.  Bell  (181 7)  1  Mason 
U.  S.  243,  288,  299,  and  has  been  followed  in  Brown  v.  Eastern 
Slate  Co.  (1883)  134  Mass.  590.  Accordingly,  it  has  been  held  that 
such  an  action  is  not  on  a  contract  "within  the  meaning  of  the 
statute  of  limitations,"  Lane  v.  Morris  (1851)  10  Ga.  162,  and  that 
the  action  is  not  transitory.  Nat.  Bank  v.  Farnum  (1898)  20  R.  I. 
466;   Crippen  v.  Laighton  (1899)  69  N.  H.  540. 

A  recent  decision  of  the  Supreme  Court  holding  that  the  stock- 
holders' liability  is  not  "an  action  upon  a  contract  or  liability, 
express  or  implied,"  within  the  meaning  of  the  statute  of  limitations 
definitely  adopts  the  latter  of  these  theories.  McClain  v.  Rankin 
(1905)  25  Sup.  Ct  410.  Although  the  prevailing  opinion  attempts, 
by  distinguishing  the  facts,  to  point  out  that  it  does  not  necessarily 
overrule  any  of  the  earlier  cases  in  the  same  court,  in  iact  it  over- 
turns completely  the  theory  upon  which  they  were  based,  and  marks 
an  entire  change  in  the  court's  attitude.  The  two  views  rest  upon 
different  answers  to  the  difficult  question  of  fact,  as  to  the  state  of 
mind  of  one  subscribing  for  national  bank  stock.  If  he  intends  to 
contract  with  the  creditors  of  the  bank  or  with  the  state  just  as  a  pas- 
senger or  shipper  does  when  accepting  a  ticket  or  bill  of  lading,  his 
liability  is  contractual.  On  the  other  hand,  if  he  intends  merely  to 
secure  a  certain  amount  of  control  over  the  bank  and  derive  profit 
therefrom,  obeying  the  National  Bank  Act  just  as  he  does  other  laws, 
his  liability  is  quasi-contractual.  The  latter  is  the  doctrine  of  the 
principal  case  and  would  seem  to  have  much  to  commend  it. 

By  employing  this  theory  of  the  nature  of  the  stockholders' 
liability  to  creditors,  it  becomes  possible  to  support  the  result  reached 
in  those  cases  where  a  court  of  the  incorporating' jurisdiction  refuses 
to  enforce  the  double  liability  imposed  upon  the  stockholders  by  a 
foreign  jurisdiction  where  the  corporation  was  doing  business.  Risdon 
Iron  Wks.  v.  Furness  [1905]  1  K.  B.  304.  Whereas  if  the  action 
were  brought  in  a  court  of  the  foreign  jurisdiction  the  stockholder 
should  properly  be  held.      Finney  v.  Nelson  (1901)  183  U.  S.   144. 
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Acquisition  of  Highways  by  thk  Public. — The  public  may 
acquire  a  highway  by  dedication  or  by  a  statutory  method  ;  but 
there  is  a  marked  tendency  in  the  American  Courts,  illustrated  by  a 
case  lately  decided  in  Washington,  to  apply  the  doctrine  of  prescrip- 
tion to  the  acquisition  of  highways  by  the  public.  Watson  v.  Board 
(Wash.  1905)  80  Pac.  201.  But  prescription  strictly  presupposes 
a  grant,  and  the  public,  being  an  unincorporated,  indefinite  body, 
as  distinguished  from  a  municipal  corporation,  is  incapable  of  taking 
by  grant.  Atty.  Gen.  v.  Antrobus  L.  R.  [1905]  2  Ch.  188;  State  v. 
Ry  (1876),  45  Iowa  139;  Dillon  Mun.  Corps.  737;  Angel  High- 
ways §131.  It  is  suggested  that  the  municipal  corporation  takes  as 
trustee  for  the  public,  Elliot  Roads  155;  but  this  involves  user  by 
a  cestui  establishing  a  grant  to  a  trustee,  and  would  seem  a  fanciful 
explanation.  For  while  a  grant  to  a  municipal  corporation  of  high- 
way rights  is  a  legal  possibility,  it  seldom  occurs,  therefore  there  would 
be  no  presumption  of  fact  that  it  had,  and  certainly  no  presumption 
of  law. 

Thus  the  cases  that  adopt  prescription,  in  its  strict  sense,  Town  v. 
McClintock  (1894)150111.  129;  Colburn  v.  San  Mateo  County  (1896) 
75  Fed.  520;  Cohoes  v.  Ry.  (1892)  134  N.  Y.  397,  would  seem  to 
be  wrong.  But  the  term  is  used  also  as  equivalent  to  long  user, 
presupposing  the  legal  establishment  of  the  highway,  Cotnmon- 
weahh  v.  Coupe  (1880)  128  Mass.  63;  to  user  evidencing  a  dedica- 
tion, Hoivardv.  State  (1889)  47  Ark.  431  ;  to  user  for  the  period 
necessary  to  bar  actions  of  ejectment,  Nichols  v.  State  (1883)  89  Ind. 
298;  Dillon,  Mun.  Corp.  737;  Town  v.  Preston  (1862)  27  111.  413. 
But  the  action  to  try  the  right  in  a  highway,  the  fee  being  in  the  abut- 
ting owner,  is  not  ejectment  but  trespass,  to  which  prescription  may 
not  be  pleaded,  as  the  presumption  of  a  lost  grant  would  not  help  the 
public.  The  theory  of  the  proper  plea,  whatever  its  wording,  would 
be,  that  the  highway  had  been  legally  established,  that  the  record  had 
been  lost,  and  that  there  had  been  a  continuous  and  adverse  user — 
which  user  would  be  evidence  from  which  such  legal  establishment 
would  be  inferred.  We  have  shown  that  such  legal  establishment 
could  not  be  by  grant  to  the  public  ;  it  could  therefore  only  have 
been  by  dedication  or  by  establishment  according  to  a  statute,  Post 
v.  Pearsall (1839)  22  Wend.  424,  444. 

Now  dedication  is  dependent  on  the  proof  of  the  animus  dedicandi, 
Fox  v.  Virgin  (1879)  5  111.  App.  515  ;  Ir-winv.  Dixon  (1850)  9  How. 
10.  This  proof  may  be  of  an  express  intention  or  of  facts  from 
which  an  intention  may  be  inferred,  Fox  v.  Virgin,  supra,  Hyde  v. 
Town  0/  Logan  (1877)  87  111.  64  ;  user  with  knowledge  and  acqui- 
escence of  the  abutting  owner  is  competent  evidence,  Ely  v.  Parsons 
(1887)  55  Conn.  83  ;  Valentine  v.  Boston  (1839)  22  Pick.  75.  User 
for  a  specified  period  has  in  some  states  become  conclusive  evidence, 
Schiverdtle  v.  County  0/  Placer  (1895)  108  Cal.  589.  The  reason  for 
the  conclusive  presumption  is  that  on'e  who  has  allowed  the  public 
to  use  a  way  for  twenty  years  is  estopped  to  deny  a  dedication, 
Campbell  v.  O'Brien  ( \ 88 1 )  75  Ind.  222.  The  objection  to  such  con- 
clusive presumption  of  dedication  in  case  of  incapacitated  persons  is 
no  stronger  than  on  the  theory  of  prescription,  and  the  presumption 
may  be  supported  on  the  ground  of  estoppel,  Elmendorfv.  Lockwood 
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(1874)  57  N.  Y.  322  ;  Patiison  v.  Lawrence  (1878)  90  111.  174.  It 
is  therefore  submitted  that  the  public  may  not  acquire  a  highway 
by  prescription,  and  that  the  loose  employment  of  the  word  means 
no  more  than  user,  as  evidence  of  dedication,  State  v.  Ry. ,  supra; 
Post  v.  Pearsall,  supra,  or  as  evidence  of  the  legal  establishment  of 
the  highway  by  statutory  methods,  Commonwealth  v.  Coupe,  supra. 

Bills  to  Remove  Cloud  on  Title. — It  seems  highly  probable 
that  the  early  cases  commonly  cited  as  examples  of  the  jurisdiction  of 
equity  to  order  the  cancellation  of  instruments  which  were  void  at 
law  were  instances  where  the  de'ense  to  the  instrument  was  originally 
cognizable  only  in  equity  and  where  the  admission  of  such  defenses 
by  the  law  courts  was  regarded  as  a  distinct  encroachment  upon  a 
field  reserved  for  equity.  When  the  jurisdiction  of  the  law  courts 
was  so  enlarged  by  judicial  interpretation  as  to  permit  the  defenses 
of  fraud  and  illegality,  which  were  formerly  not  admissible  at 
law,  2  Poll.  &  Mait.  536;  Brook  v.  King  (1588),  1  Leon,  y^,  and 
to  allow  suits  upon  a  lost  bond,  the  courts  of  chancery  refused 
to  be  ousted  of  a  jurisdiction  understood  to  be  exclusively  their 
own  and  continued  to  grant  relief  as  before.  Atkinson  v.  Leonard 
(1791)  3  Brown  C.  C.  218;  St.  John  v.  St.  John  (1805)  11  Ves.  Jr. 
526  ;  Jackman  v.  Mitchell  (1807)  13  Ves.  Jr.  581.  The  present  theory 
of  the  power  of  equity  to  order  the  cancellation  of  an  outstanding 
instrument  void  at  law,  where  the  title  to  land,  was  involved  would 
seem  to  derive  its  origin  from  a  decision  of  Lord  Eldon  in  Hayward 
v.  Dimsdale  (1810)  17  Ves.  Jr.  1  1 1;  see  also  Bromley  v.  Holland {1802) 
7  Ves.  Jr.  2i,  expressly  repudiating  the  contrary  view  held  in  prior 
cases  and  justifying  the  interference  of  chancery  on  the  right  of  a  land- 
owner to  the  full  and  unimpaired  enjoyment  of  his  property.  Ryan 
v.  McNath  (1789)  3  Brown  C.  C.  14:  Franco  v.  Bolton  (1797)  3  Ves. 
Jr.  368  ;   Gray  v.  Mathias  (1800)  5  Ves.  Jr.  286. 

Modern  jurisdictions  while  uniformly  adopting  this  suggestion  of 
Lord  Eldon  and  recognizing  the  power  of  equity  to  remove  a  cloud 
on  title,  differ  widely  as  to  what  constitutes  such  a  cloud.  The 
majority  of  the  American  courts  have  followed  the  lead  of  New  York 
in  holding  that  a  bill  will  not  lie  where  the  instrument  complained  of 
is  void  on  its  face  or  because  of  the  omission  of  preliminary  proceed- 
ings which  any  one  claiming  under  it  would  be  required  to  prove. 
Scott  v.  Onderdonk  (1856)  14  N.  Y.  9 ;  Pixley  v.  Biggins  (i860)  15 
Cal.  128.  The  outstanding  instrument  must  of  itself  or  in  connection 
with  extrinsic  facts  constitute  a  prima  Jacie  case.  Thompson  v.  Etowah 
Lron  Co.  (1893)  91  Ga.  538.  On  the  other  hand  the  Supreme  Court 
of  Texas  has  held  that  notwithstanding  an  instrument  be  void  on  its 
face,  the  court  has  power  which  it  must  exercise,  to  cancel  the  same. 
Day  Co.  v.  The  Slate  (1887)  68  Tex.  526.  A  recent  case  in  Michigan, 
Flint  Land  Co.  v.  Fochtman  (1905)  103  N.  W.  813,  followed  the  Texas 
rule  and  entertained  a  bill  to  remove  cloud  where  the  allegations 
showed  an  absolute  title  in  the  complainant  and  a  complete  barring 
of  the  equitable  claim  of  the  defendant.  The  object  of  the  Court  in 
thus  restoring  the  complainant  to  the  enjoyment  of  the  full  market- 
ability of  his  land  by  allaying  the  fears  of  prospective  vendees  is  cer- 
tainly more  in  accord  with  the  spirit  of  equitable  relief  in  which  the 
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bill  was  originally  founded  than  the  verbal  logic  of  the  New  York 
rule  which  holds  there  can  be  no  cloud  to  remove  unless  the  com- 
plainant's title  be  threatened  by  a  prima  facie  outstanding  instrument. 
See  3  Pom.  Equity  Juris.  Sec.  1399.  The  reasons  assigned  in  Scott 
v.  Onderdonk, supra,  for  the  refusal  of  the  court  to  grant  relief  are  that 
the  damage  to  the  complainant  is  too  speculative  unless  it  can  be 
shown  that  his  title  is  jeopardized  by  a  prima  facie  instrument,  in 
which  case  he  will  not  be  compelled  to  hazard  the  loss  of  his  evidence. 
While  such  an  argument  might  very  properly  entitle  a  complainant  to 
a  bill  to  perpetuate  testimony,  Angel  v.  Angel  (1822)  1  Sim.  &  St.  84, 
it  really  has  no  bearing  upon  an  application  for  a  removal  of  a  cloud 
upon  title,  which  was  devised  for  an  entirely  different  purpose — to 
restore  to  a  landowner  the  enjoyment  of  the  full  marketability  of  his 
lands.  The  recognition  of  the  principle  here  contended  for  would 
seem  to  lead  logically  to  the  view  taken  by  the  Supreme  Court  in 
relieving  a  landowner  against  a  mere  oral  claim  and  of  establishing 
by  judicial  determination,  as  a  matter  of  record,  a  title  resting  in 
adverse  possession  although  such  title  was  not  specifically  contro- 
verted by  the  defendant  nor  assailed  by  any  actions  for  possession. 
Sharon  v.  Tucker  (i%gi)  144  U.  S.  533. 


Excess  of  Privilege  and  Implied  Malice  in  Libel. — The  question 
as  to  what  extent  the  interests  of  society  demand  that  the  law  should 
extend  the  privilege  of  self  protection  in  libel,  is  suggested  by  a 
recent  case  in  Georgia.  An  action  was  brought  by  a  discharged  con- 
ductor for  damages  suffered  by  reason  of  a  bulletin  posted  by  defend- 
ant company  in  its  offices,  implying  that  the  plaintiff  had  converted 
certain  tickets,  and  requiring  that  the  same  should  be  refused  by 
passenger  conductors.  Defendant's  offices  were  open  to  the  public 
and  all  employees  wereobliged  to  examine  bulletins  of  this  nature.  A 
jugdment  based  on  a  verdict  for  the  defendant  was  reversed.  Sheflall 
v.  Cent,  of  Ga.  Ry.  Co.  (1905)  51  S.  E.  646. 

The  court  recognized  the  well  settled  principle  that  defamation 
in  self-defence  is  conditionally  privileged,  and  applied  the  qualifying 
rule  that  the  statement  must  be  limited  to  those  to  whom  the  interest 
to  be  subserved  requires  that  the  information  be  communicated.  But 
the  court  seems  to  consider  that  excess  of  privilege  under  the  circum- 
stances should  be  evidence  to  the  jury  of  the  bad  faith  of  the  defend- 
ant. Whether  or  not  this  is  material  depends  on  the  larger  question 
of  the  necessity  in  such  an  action  of  proving  malice.  While  it  has 
been  often  held  that  upon  the  publication  of  defamatory  words  the 
law  will  presume  malice,  Toogood  v.  Spyring  (1834)  1  Cromp.  M. 
&  R.  181,  this  is  obviously  fictitious.  When,  on  such  a  theory  of 
implied  malice,  a  newspaper  proprietor  is  held  liable  for  the  typo- 
graphical error  of  his  printer,  Shepheard  \.  Whitaker  (1875)  32  Law 
Times  402,  the  law  clearly  presumes  what  does  not  in  fact  exist. 

To  the  roman  origin  of  this  branch  of  our  legal  system  its  pecu- 
liarities may  be  ascribed.  6  Am.  Law  Rev.  593,  597.  To  the  civil 
jurist  an  intent  to  injure  the  plaintiff  was  a  necessary  element  of  an 
action  for  injuria,  Justinian's  Digest,  Lib.  XLVII,  tit.  x,  fr.  3,  §§  3,  4, 
and  the  bona  fides  of  the  defendant  was  a  bar  to  an  action  for  slander 
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ib.,  Lib.  XLVII,  tit.  x,  fr.  15.  §13.  In  England  for  many  centuries, 
defamation  or  "  diffamation  "  was  cognizable  only  in  the  ecclesiasti- 
cal courts,  Townshend  on  Slander,  §§  10-12,  a  forum  wherein  the  de- 
fendant was  punished  solely  "pro  salute  animae  "  Palmer  and 
Thorpe,  4  Co.  Rep.  20.  Unless,  therefore,  he  was  guilty  of  moral 
wrong,  viz.,  malice,  he  had  committed  no  offense  in  the  eyes  of  the 
spiritual  law.  Ayliffe's  Parergon,  p.  212.  Even  after  the  invention 
of  the  printing  press  had  forced  the  Star  Chamber  to  take  over  juris- 
diction of  actions  of  libel,  the  principles  of  the  Roman  law  remained 
in  force,  3  Col.  Law  Rev.  563,  and  unless  the  plaintiff  could  prove 
that  the  defendant  hid  been  actuated  by  malevolent  motives,  he  could 
not  recover.  See  Crawford  v.  Middle/on  (1678)  1  Lev.  82.  But  in 
either  case  it  was  apparent  the  plaintiff's  reputation  had  been  dam- 
aged. The  courts  were  confronted  on  the  one  hand  with  a  constantly 
increasing  number  of  cases  of  damnum  absque  injuria;  on  the  other 
hand  they  were  hampered  by  the  traditional  necessity  of  a  moral 
transgression.  The  fiction  of  implied  malice  represents  a  compromise 
between  the  spiritual  and  the  practical.      4  Col.  Law  Rev.  35  et  seq. 

Modern  legal  thought  has  advanced  to  the  point  of  regarding  im- 
plied malice  as  meaning  mere  absence  of  legal  excuse.  Pollock  on 
Torts  (6th.  Ed.)  244,  but  where  the  occasion  is  conditionally  privi- 
leged, the  plaintiff,  it  is  said,  may  still  prove  actual  malice.  Bacon  v. 
Michigan  Central  R.  Co.  (1887)  66  Mich.  166.  On  the  other  hand 
if  the  publication  be  absolutely  privileged  the  defendant's  motives 
may  not  be  investigated.  Scott  v.  Stansfield  (1868)  L.  R.  3  Ex.  220; 
Burdick's  Law  of  Torts  322.  An  inconsistency  which  may  only  be 
explained  on  grounds  of  public  policy.     Holmes'  Common  Law,  p. 

139- 

Assuming,  in  the  principal  case,  that  the  defendant  had  exceeded 
its  privilege,  by  extending  the  publication  in  question  to  others  than 
those  directly  interested  (however,  see  Odgers  on  Libel,  3rd  Fd.,  271 
and  cases  cited),  still,  the  court  is  confusing  the  issue  when  it  suggests, 
under  the  circumstances,  that  the  bona  fides  of  the  defendant  is  perti- 
nent. If  the  privilege  is  exceeded,  no  amount  of  good  faith  on  the 
defendant's  part  should  pi  event  the  plaintiff's  recovery.  Hebditch  v. 
Macllwaine  [1894]  63  L.  J.  R.  Q.  B.  587.  So  on  principle  thebetter 
view  would  seem  to  be  that  the  excess  of  privilege  should  not  have 
aided  the  plaintiff  as  evidence  of  malice  on  the  defendant's  part,  but 
because  it  was  a  publication  to  parties  in  respect  of  whom  no  privilege 
ever  existed.  Williamson  v.  Freer  (1874)  L.  R.  9  C.  P.  393;  Pollock 
on  Torts  (6th  Ed.)  p.  268. 


Forcible  Entry  of  Houses  by  Officer  Without  Warrant. — The 
extent  to  which  the  law  will  permit  the  breaking  into  of  houses  by 
police  officers  without  a  warrant  has  always  been  closely  restricted.  So 
far  as  execution  of  civil  process  was  concerned  a  man's  dwelling  was 
literally  his  castle  and  no  one  might  enter  against  his  will.  The  im- 
munity thus  conferred  however  was  restricted  to  the  members  of  the 
household  and  permanent  lodgers  and  did  not  extend  to  strangers  and 
visitors  within  the  house.  Foster's  Crown  Laws  320;  Oystead  v.  Shed 
(1816)  13  Mass.  520.  In  criminal  process  the  inviolacy  of  the  dwell- 
ing was  forced  to  give  way  before  those  in  possession  of  the  "  King's 
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Keys"  under  certain  well  defined  conditions.  An  officer  without  a 
warrant  or  even  a  private  person  was  justified  in  breaking  down  doors 
while  in  pursuit  of  one  known  to  have  committed  a  treason  or  a  felony 
or  to  have  given  a  dangerous  wound.  And  so  an  officer  might  enter  in 
case  of  felony  or  where  an  affray  or  breach  of  the  peace  is  made  in  the 
view  or  hearing  of  an  officer  or  where  one,  arrested  for  any  cause,  after- 
ward escapes  and  takes  refuge  in  a  house.  2  Hawkins  P.  C.  c.  14;  2 
Hale  P.  C.  92. 

With  these  exceptions  the  general  rule  was  that  no  one  might  break 
in  doors  without  a  warrant  issued  by  a  justice  of  the  peace  upon  prob- 
able cause  and  supported  by  oath.  2  Burns  Justice  348;  2  Hale  P.  C. 
88-96;  McLennon  v.  Richardson  (Mass.  i860)  15  Gray  74.  The 
power  of  an  officer  armed  with  a  proper  warrant  was  in  turn  limited  by 
establishing  certain  prerequisites  that  had  to  be  observed  before  a  for- 
cible entry  could  be  made,  viz.,  —  demand  of  entrance  and  refusal, 
Se wayne's  Case  (1604)  5  Co.  Rep.  91;  but  see  Haivkins  v.  Com- 
momvealth  (Ky.  1854)  14  B.  Monroe  395;  disclosure  of  the  contents 
of  the  warrant,  2  Hale  P.  C.  116;  Drennon  v.  People  (1882)  10  Mich. 
169;  some  proof  of  the  officer  being  such,  State  v.  Green  (1877)  66 
Mo.  631;  and  in  the  case  of  an  unknown  officer,  production  of  the 
warrant.  2  Hawkins  P.  C.  c.  13  §28;  State  v.  Curtis  (N.  C.  1789) 
11  Haywood  471.  Where  the  object  of  the  entry  was  to  effect  the 
arrest  of  one  under  probable  suspicion  merely  or  to  search  for  stolen 
goods  or  for  evidences  of  crime  there  was  no  authority  for  an  officer's 
breaking  without  a  warrant.  Nor  in  this  respect  would  a  general 
warrant  to  search  for  felons  or  for  stolen  goods  afford  any  protection 
to  the  officer.  2  Hale  P.  C.  114;  Chitty  Crim.  Law  23,  55-7.  Al- 
though general  search  warrants  were  employed  in  England  for  a  time, 
they  were  very  generally  discredited  and  received  their  death  blow  by 
act  of  Parliament  after  the  decision  of  Moneys.  Leach  (1765)  n  State 
Trials  307,  321.  1  Chitty  Crim.  Law  66;  2  Burns  Justice  348.  In 
this  country  they  are  prohibited  by  the  fourth  amendment  to  the  fed- 
eral constitution  and  by  special  provisions  in  many  of  the  state  con- 
stitutions. 

In  a  recent  case'in  New  York  where  an  injunction  was  asked 
against  the  police  commissioner,  it  was  sought  to  justify  the  breaking 
into  and  wrecking  of  a  club  house  on  suspicion  that  gambling  was  going 
on  therein,  by  citing  §315  of  the  city  charter  which  empowered  the 
police  "  to  carefully  inspect  and  observe  .  .  .  all  licensed 
places  and  gambling  houses  .  .  .  and  to  repress  or  restrain  all 
unlawful  and  disorderly  conduct  or  practices  therein."  The  court 
held  that  this  did  not  confer  a  right  to  enter  by  force  without  a  warrant. 
The  right  of  inspection  conferred  must  be  exercised  peaceably  and 
will  not  justify  a  breaking  in  of  doors  upon  mere  suspicion.  In  this 
respect  §318  of  the  charter  purporting  to  empower  the  police  to  enter 
without  a  warrant  upon  the  written  report  of  two  householders  that 
there  is  good  ground  for  believing  it  to  be  a  gaming  house  is  contrary 
to  the  Bill  of  Rights  and  void.  Phelps  v.  McAdoo  (1905)  94  N.  Y. 
Supp.  265.  An  officer  cannot  at  his  pleasure  enter  and  inspect  a 
private  house  even  though  it  be  under  suspicion  as  a  disorderly  house, 
People  v.  Glennon  (1905)  175  N.  Y.  45,  and  in  the  case  of  licensed 
places  the  right  to  forcibly  enter  is  limited  to  cases  of  misdemeanors 
committed  in  his  presence  and  felonies. 
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Bankruptcy— Preference  of  Back  Debts— Materials  Neces- 
sary for  Maintenance  of  Railroad.  The  petitioner  furnished 
within  six  months  of  the  appointment  of  a  receiver  ties  necessary  for  the 
maintenance  of  the  railroad.  Held,  that  such  a  claim  should  not  be  paid 
out  of  the  corpus  of  the  property  in  the  receiver's  hands.  Greggv,  Metro- 
politan Trust  Co.  (1905)  25  Sup.  Ct.  415. 

Back  debts  incurred  necessarily  in  the  maintenance  of  a  railroad  are 
allowed  to  be  paid  because  otherwise  the  road  could  not  obtain  credit  to 
tide  itself  over  until  a  receiver  was  appointed.  Guarantee  Trust  Co.  v.  R. 
R.  Co.  (N.  Y.  1898)  31  App.  Div.  511,  513.  Accordingly,  it  has  been  held 
that  labor  claims,  Union  Trust  Co.  v.  ///.  Midland  Co.  (1885)  117  U.S. 
434,  claim  for  repairs  and  unpaid  ticket  and  freight  balances,  Millenber- 
gerv.  Railway  Co.  (1882)  106  U.  S.  286,  have  been  allowed  to  be  paid  out 
of  the  corpus  of  the  property.  Back  debts  for  supplies  have  been  allowed 
out  of  current  income.  Union  Trust  Co.  v.  Souther  (1882)  107  U.  S.  591, 
but  the  principal  case  restricts  their  payment  to  that  fund.  Such  a  limita- 
tion would  seem  arbitrary. 

Constitutional  Law— Police  Power— Eight-Hour  Law.  A 
Nevada  statute  provided  that  "  The  period  of  employment  of  working 
men  in  smelters  and  in  all  other  institutions  for  the  reduction  or  refining 
of  ores  or  metals  shall  be  eight  hours  per  day,  except  in  cases  of  emergency 
where  life  or  property  is  in  imminent  danger."  The  petitioner  was  con- 
victed and  sentenced  under  this  statute.  Held,  the  statute  was  constitu- 
tional and  the  conviction  proper.  Ex  parte  Kair  (Nev.  1905)  80  Pac.  463. 
The  section  quoted  and  the  preceding  section  relating  to  miners  are 
identical  with  the  provisions  of  the  Utah  statute,  Session  Laws  of  Utah, 
1896,  c.  72,  p.  219,  which  were  held  constitutional.  Holdenv.  Hardy  (1897) 
169  U.  S.  366.  Therefore,  while  the  Federal  Supreme  Court  has  mani- 
fested a  tendency  to  restrict  this  kind  of  legislation,  Lochner  v.  People 
(1905)  198  U.  S.  45;  5  Columbia  Law  Review  462,  it  would  seem 
certain  that  the  decision  of  the  principal  case  would  fall  within  the  distinc- 
tions drawn  in  Lochner  v.  People,  supra,  as  to  Holden  v.  Hardy,  supra,  and 
so  be  sustained. 

Constitutional  Law— Police  Power— Epileptics— Prohibition 
of  Marriage.  A  statute  forbade  an  epileptic  to  marry.  Held,  the  statute 
was  necessary  for  the  preservation  of  the  public  health  and  so  constitu- 
tional.    Goulds.  Gould  (Conn.  1905)  61  At.  604. 

The  regulation  of  marriage  is  within  the  police  power  of  the  Legisla- 
ture. Tiedeman,  Limitations  of  Police  Power  §  149;  Freund,  Police  Power 
§124.  Statutes  have  been  upheld  which  prohibited  marriages  between 
whites  and  negroes,  State  v.  Gibson  (1871)  36  Ind.  389,  or  between  persons 
within  prescribed  degrees  of  relationship.  Freund,  supra.  Statutes  simi- 
lar to  that  of  the  principal  case  have  been  passed  in  Michigan,  Minnesota, 
Kansas,  and  Ohio,  but  no  cases  seem  to  have  arisen  under  them.  In  the 
principal  case,  the  court  places  reliance  on  the  reasonableness  of  the 
statute, — a  test  about  as  satisfactory  and  scientific  as  the  Chancellor's 
foot. 

Constitutional  Law— Regulation  of  Practice  of  Medicine- 
Christian  Science.  A  statute  defined  the  practice  of  medicine  as  the 
recommending  "  for  a  fee  .  .  .  any  treatment  of  whatever  nature  .  .  . 
for  the  cure  of  any  infirmity  or  disease,"  and  provided  for  the  examining 
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and  licensing  of  all  practitioners.  The  defendant,  an  unlicensed  Christian 
Science  healer,  was  prosecuted  under  the  statute.  Held,  the  statute  in- 
cluded Christian  Science  healing.  State  v.  Marble  (Ohio,  1905)  73  N.  E. 
1063. 

Christian  Science  healers  have  been  held  within  statutes  regulating  all 
who  "  profess  to  heal,*'  State  v.  Buswcll  (1891)  40  Neb.  1  58,  but  not  within 
those  prescribing  as  to  the  "  practice  of  medicine  ;"  State  v.  Mylod  (1898) 
20  R.  I.  632  ;  yet  a  "  medical  clairvoyant  "  was  declared  within  a  statute 
requiring  a  certificate  from  those  rendering  "  medical  or  surgical  services," 
Bibber  v.  Simpson  (187 1)  59  Me.  181,  and  the  same  court  recognized 
Christian  Science  healing  as  within  the  meaning  of  a  similar  statute. 
Wheeler  v.  Sawyer  (Me.  1888)  15  At.  67.  In  the  absence  of  statute,  a 
clairvoyant  physician  was  held  liable  for  malpractice.  iXelson  v.  Harring- 
ton (1888)  72  Wis.  591.  The  question,  in  such  cases,  seems  to  be  largely 
one  of  statutory  wording. 

Contracts — Acceptance  by  Mail  and  Telegraph.  The  defendant 
made  the  plaintiff  an  offer,  same  to  be  open  till  a  certain  time.  The  plain- 
tiff accepted  by  telegram,  confirming  by  a  letter  mailed  on  the  same  day. 
Neither  of  these  were  received,  though  by  transmission  in  due  course  they 
should  have  reached  the  defendant  before  the  expiration  of  the  time  limit. 
Held,  no  contract  was  created.     Kibler  v.  Caplis  (Mich.  1905)  103  N.  W. 

531- 

For  almost  a  century  English  courts  have  held  that  an  acceptance  is 

timed  from  the  mailing  of  a  properly  addressed  and  stamped  letter,  Adams 
v.  Z./«^//(i8i8)  1  B.  &  Aid.  681  ;  Dnmop  v.  Higgins  (1848)  1  H.  L.  C. 
381,  and  also  have  held  that  the  delivery  of  such  a  letter  is  not  necessary 
for  the  formation  of  the  contract.  Household  Ins.  Co.  v.  Grant  ( 1 879)  4  Ex. 
Div.  216.  The  Scotch  law  is  in  accord,  1  Bell's  Principles  8th  ed.  §78,  and 
the  same  view  appears  universal  in  the  United  States.  Tayloe  v.  Mer- 
chants" Fire  Ins.  Co.  (1850)  9  How.  U.  S.  390  ;  Trevor  v.  Wood  (1867)  36 
N.  Y.  307,  s.  c.  93  Am.  Dec.  511,  with  an  elaborate  note  collecting  the 
authorities;  4  Columbia  Law  Review  541  ;  and  see  Brauer  v.  Shaw 
(1897)  168  Mass.  198,  in  which  the  court  approves  the  general  doctrine  and 
discredits  the  earlier  case,  McCulloch  v.  Eagle  Ins.  Co.  (1822)  1  Pick.  278, 
contra.     Whatever  theoretical  basis  the  decision  of  the  principal  case  may 

have,  see  Langdell,  Summary  of  Law  of  Contracts  §  14  et  seq. ;  S v. 

F ,  D ( 1 8 1 3)  1  Keener's  Cas.  Con.  149  (the  court  suggested  none), 

it  seems  wholly  without  a  supporting  authority. 

Contracts— Illegal  Business— Collateral  Agreement.  Plain- 
tiff, who  was  engaged  ia  the  illegal  sale  of  liquor  in  a  building  owned  by 
the  defendant,  furnished  labor  and  material  under  contract  with  the  hus- 
band of  the  owner  for  the  repair  of  the  building.  The  plaintiff  filed  an 
action  to  foreclose  the  lien  for  such  services.  Held,  the  contract  was  inde- 
pendent of  the  illegal  business  and  the  lien  enforceable.  Doyle  v.  Franks 
(Kan.  1905)  81  Pac.  211. 

In  England  the  courts  at  first  permitted  a  recovery  on  contracts  of 
this  nature,  Faikney  v.  Reynous  (1767)  4  Burr.  2069.  But  this  doctrine, 
followed  with  reluctance  in  Petrie  v.  Hannay  (1789)  3  T.  R.  418,  was 
finally  overruled  in  Cannan  v.  Bryce  (1819)  3  B.  &  Aid.  179,  which  held 
that  money  knowingly  lent  to  a  party  to  enable  him  to  pay  a  gambling  debt 
was  not  recoverable ;  nor,  it  was  later  held,  could  a  plaintiff  recover  for  the 
use  of  a  brougham  from  one  whom  he  knew  was  a  prostitute.  Pearcev. 
Brooks.(i866)  L.  R.  1  Ex.  213.  But  in  America  by  the  weight  of  authority 
recovery  is  allowed  as  in  the  early  English  cases,  the  courts  holding  that,  if 
the  contract  to  be  enforced  is  merely  collateral  to  the  illegal  business,  and 
the  plaintiff  can  prove  his  case  without  relying  on  the  illegal  business,  a  re- 
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covery  can  be  permitted.  Armstrong  v.  Toler  (1826)  11  Wheat.  258; 
Armstrong  v.  American  Ex.  Bank  (1890)  133  U.  S.  433,  469;  Ware  v. 
Curry  (1880)  67  Ala.  274  ;  Coppedge  v.  Brewing  Co.  (1903)  67  Kan.  851. 

Copyright— Infringement— Musical  Composition.  Complainant 
owned  copyrights  of  certain  songs  of  which  defendants  had  prepared  and 
sold  perforated  records  for  use  in  automatic  pianos.  Held,  these  records 
were  not  "  copies  "  within  the  statute  so  as  to  infringe  on  complainant's 
copyrights.  White-Smith  Music  Pub.  Co.  v.  Apollo  Co.  (1905)  139  Fed. 
427. 

The  section  complainant  relied  on  provides  that  the  author  of  any 
musical  composition  "shall  have  the  sole  liberty  of  .  .  .  copying 
.  .  .  and  vending  the  same."  U.  S.  Com  p.  St.  1 901,  Sec.  4950.  Under 
this  section  perforated  music  rolls,  Kennedy  v.  Ale  Tammany  (1888)  33 
Fed.  584,  and  phonographic  cylinders,  Stern  v.  Rosey  (1901)  17  Dist.  Col. 
App.  562,  have  been  held  no  infringements.  But  an  English  court  has 
reached  the  peculiar  conclusion  under  a  similar  statute  (3  &  6  Vict.  c.  145), 
that  while  such  paper  rolls  do  not  themselves  infringe,  still  directions  as  to 
time  and  expression  thereon  should  be  enjoined.  Boosey  v.  Whig  fit  [1899  J 
L.  R.  1  Ch.  836.  While  the  few  authorities  directly  in  point  support  the  prin- 
cipal case  in  strictly  construing  the  statute,  still  in  view  of  the  new  fields 
opened  by  modern  invention  to  such  musical  piracy,  a  contrary  result  would 
seem  a  better  interpretation  of  the  spirit  of  the  copyright  law.  This  view 
is  supported  by  modern  continental  writers.  Dunant,  Du  Droit  des  Com- 
positeurs de  Musique  sur  leurs  CEuvres,  sec.  1*1 7  et  seq.  with  authorities 
cited. 

Corporations — Banks — Powers  of  Cashier.  The  defendant  was  an 
accommodation  indorser  on  a  note  held  by  the  plaintiff  bank.  The  cashier 
extended  time  on  the  note  without  the  defendant's  knowledge.  In  an  action 
upon  the  note  by  the  bank  the  defendant  claimed  a  release  as  surety.  Held, 
a  cashier  of  a  bank  has  no  authority  by  virtue  of  his  office  to  release  a 
surety.     Bank  of  Ravenswood  v.  Wetzel  (W r.  Va.  1905)  50  S.  E.  886. 

The  cashier  of  a  bank  is  primarily  an  executive  officer.  United  States 
v.  City  Bank  (1858)  21  How.  U.  S.  356.  By  custom  and  usage  his  powers 
have  gradually  become  of  a  more  discretionary  nature,  varying  with  the 
jurisdictions.  He  may  borrow  for  the  bank,  Barnes  v.  Ontario  Bank  (1859) 
19  N.  Y.  152,  but  he  may  not  release  it  from  debt.  Daviess  Co.  Sav.  Assoc. 
v.  Sailor  (1876)  63  Mo.  24;  Bank  of  Commerce  v.  Hart  (1893)  37  Neb. 
197,  contra  Ryan  v.  Dunlap  (1855)  17  111.  40.  In  the  absence  of  any 
authority  granted  by  charter  or  a  custom  expressly  proved,  his  executive 
powers  should  not  be  enlarged  to  allow  the  discharge  of  a  surety.  Gray  v. 
Bank  (1895)  81  Md.  631.  As  to  the  acts  necessary  to  enlarge  the  cashier's 
authority,  see  Fleckner  v.  U.  S.  Bank  (1823)  8  Wheaton,  338. 

Corporations — Personal  Liability  of  Officers.  The  defendants 
were  officers  against  which  a  decree  had  issued  for  using  a  fraudulent 
bottle  and  label.  They  had  managed  the  business  exclusively,  had  directed 
the  unlawful  acts,  and  had  derived  personal  profits.  Held,  the  defendants 
were  individually  liable  as  joint  and  several  trespassers.  Saxlehner  v.  Eis- 
ner (1905)  34  N.  Y.  L.  Jour.  59. 

If  the  corporation  is  solvent,  the  directors  are  not  individually 
liable  for  acts  of  infringement  done  in  their  corporate  capacity,  Mer- 
genthaler  Co.  v.  Ridder  (1895)  65  Fed.  853  ;  Hutter  v.  De  Q.  Co. 
(1904)  128  Fed.  283;  Glucose  Co.  v.  St.  Louis  Co.  (1905)  135  Fed.  540, 
though  a  line  of  cases,  discredited  by  those  cited  above,  hold  such 
officers  proper  parties  for  discovery  and  injunction.  Armstrong  v.  Savan- 
nah Soap  Works  (1892)  53  Fed.  124;  National  Cash  Register  Co.  v. 
Leland  (1899)  94  Fed.  502.    The  principal  case,  however,  while  recognizing 
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the  entity  theory,  imposes  the  same  individual  liability  on  officers  hiding 
behind  a  sham  corporation  for  personal  benefit  that  is  imposed  on  mere 
private  parties,  Fishel  v.  Lueckel  (1892)  53  Fed.  499,  and  comes  within  the 
principle,  as  to  guilty  participation  by  officers,  announced  in  Peters  v. 
Union  Biscuit  Co.  (1903)  125  Fed.  601  (reversed  in  128  Fed.  609,  on  an- 
other question),  and  within  the  exceptions  to  the  rule  of  non-liability  for 
purely  corporate  acts.  The  doctrine  of  an  agent's  liability  for  trespasses 
committed  for  the  principal,  analagous  to  the  doubtful  liability  of  an  agent 
of  a  corporation,  Graham  v.  Earl  (1897)  92  Fed.  155,  would  seem  inappli- 
cable except  where,  as  in  the  principal  case,  the  act  was  also  the  personal 
act  of  the  defendant. 

Corporations— Statutory  Liability  of  Shareholder— Statute 
of  Limitations.  Defendant  setup  the  statute  of  limitations  in  an  action 
by  the  receiver  of  a  national  bank  to  enforce  the  statutory  liability  of  a  share- 
holder. Held,  such  liability  cannot  be  regarded  as  coming  under  the  pro- 
visions of  the  statute  for  an  "  action  upon  a  contract  or  liability,  express  or 
implied,  which  is  not  in  writing  and  does  not  arise  out  of  any  written  in- 
strument." McClaine  v.  Rankin  (1905)  25  Sup.  Ct.  410.  See  NOTES, 
p.  606 

Criminal  Law — Retrospective  Legislation.  The  prisoner  was 
convicted  for  carnally  knowing  a  girl  under  sixteen.  Held,  that  a  statute 
passed  before  the  running  of  the  previous  statutory  limitation  and  extending 
the  time  for  prosecuting  an  action,  related  to  procedure,  and,  though  retro- 
spective, was  valid.     Rex  v.  Dharma  [1905J  2  K.  B.  335. 

In  England  statutes  relating  to  procedure  are  retroactive,  Wright  v. 
Hale  (i860)  6  H.  &  N.,  226,  and  statutes  changing  the  time  of  limitations 
are  regarded  as  relating  to  procedure.  Pardo  v.  Bingham  (1869)  L.  R.  4 
Ch.  App.  735.  In  the  United  States  the  ex  post  facto  provisions  of  the 
constitutions  must  be  considered.  Cooley,  Const.  Limit,  7th  ed.  381. 
The  only  American  case  found  in  point  is  in  line  with  the  principal 
case.  Com.  v.  Duffy  (1880)  96  Pa.  506.  The  principle  would  seem  to  be 
the  same  as  that  applied  in  the  cases  which  allow  a  prosecution  for  an 
offence  committed  under  a  repealed  statute  after  the  repealing  statute  has 
been  repealed.  Com.  v.  Getchell  (Mass  1835)  16  Pick.  452;  Bishop,  Stat. 
Crimes  §  180;  McClain,  Crim.  Law  §  102.  It  has  been  held  that  a  statute 
authorizing  the  prosecution  of  a  crime  previously  committed  and  already 
barred  under  a  pre-existing  statute  of  limitations  was  unconstitutional. 
Moore  v.  State  (1881)  43  N.  J.  L.  203.  But  the  propriety  of  the  decision 
has  been  questioned.     Bishop,  supra  §  266. 

Equity— Bill  to  Remove  Cloud  on  Title — Requisites  Thereof. 
The  plaintiff  claimed  title  to  certain  premises  under  a  tax  deed  which  was, 
by  statute,  conclusive  evidence  of  absolute  title  in  the  grantee.  The  defend- 
ant had  a  mortgage  on  the  premises  before  the  tax  sale  but  because  of  not 
having  complied  with  certain  statutory  requirements  was  debarred  from 
enforcing  it  against  the  grantee  at  the  tax  sale.  Held,  that  a  bill  to  remove 
cloud  on  title  was  improperly  refused  in  the  lower  court.  Flint  Land 
Co  v.  Fochtman  (Mich.  1905)  103  N.  W.  813.     See  NOTES,  p.  609. 

Equity — Injunction — Continuing  Trespass  Under  Color  of 
Police  Power.  A  number  of  policemen,  suspecting  gambling  was  going 
on  inside  a  club  house,  broke  into  and  virtually  wrecked  the  same,  without 
having  demanded  entrance  and  without  a  warrant.  The  plaintiff  individually 
and  as  president  of  the  club  sought  to  have  the  defendant  as  Commissioner 
of  Police  enjoined  from  a  continuous  trespass  of  which  this  formed  part. 
The  defendant  justified  his  act  under  \  31  5  of  the  New  York  Charter.  Held, 
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this  section  of  the  charter  gives  the  police  no  power  to  enter  houses  with- 
out warrant  and  the  injunction  would  be  granted.  Phelps  v.  McAdoo 
(1905)  94  N.Y.  Supp.  265.    See  Notes,  p.  611. 

Equity— Specific  Performance  of  Contract  to  Convey  Stock. 
Defendant  agreed  to  convey  to  plaintiff  certain  shares  of  stock.  The 
stock  was  not  listed  on  any  exchange  nor  purchasable  in  the  market. 
The  defendant  refused  to  convey.  Held,  as  plaintiff  had  an  adequate 
remedy  at  law,  specific  performance  would  not  be  granted.  Butler  v. 
Wright  (1905)  103  A  pp.  Div.  463. 

Specific  performance  of  a  contract  to  convey  stock  will  generally  be 
decreed  when  its  value  cannot  readily  be  ascertained  or  where  it  is  not  pro- 
curable on  the  market.  New  England  Trust  Co.  v.  Abbott  (1894)  162 
Mass.  148  ;  Northern  Central  Ry.  Co.  v.  Walworth  (1899)  193  Pa.  St.  207  ; 
Krousev.  Woodward  (1895)  iioCal.  638.  It  is  even  assumed  that  if  the 
stock  cannot  be  obtained  elsewhere,  the  particular  stock  is  wanted  in 
specie.  Marten  v.  Ray  (1894)  18  R.  I.  672.  The  position  of  the  court  is 
upheld  in  Moulton  v.  Warren  Manf'g  Co.  (1900)  81  Minn.  259,  but  on  the 
whole  precedent  would  seem  to  call  for  specific  performance  as  a  more 
adequate  remedy. 

Evidence — Res  Gestae — Spontaneous  Exclamation  of  By- 
stander. The  plaintiff  sued  for  damages  for  injuries  received  in  a  collision, 
and  offered  in  evidence  the  exclamation  of  a  bystander,  made  while  the 
defendants'  act  continued.  Held,  the  exclamation  was  no  part  of  the  res 
gestae,  and  therefore  inadmissible.  Kuperschmidt  v.  Met.  St.  Ry.  Co. 
(1905)  94  N.  Y.  Supp    17. 

Statements  made  by  one  participating  in  an  act,  and  explanatory  of  the 
act,  are  admissible  when  they  logically  form  part  of  the  act.  Greenleaf,  16th 
ed.  §108;  Thayer,  15  Am.  Law  Rev.  78,  79.  Statements  made  by  one  in 
the  moment  of  suffering  injury,  Com.  v.  Hackett.  (Mass.  1861)  2  Allen, 
136,  or  by  one  inflicting  injury,  immediately  after  the  occurrence,  Casey  v. 
N.  Y.  C.  R.  R.  (1879)  7&  N.  Y.  518  (in  95  N.  Y.  284),  are  not  strictly  part  of 
the  act  done.  Greenleaf  §  162  f.  Although  such  statements  have  been 
illogically  denominated  part  of  the  res  gestae.  Ins.  Co.  v.  Mossly  (1869)  8 
Wall.  397,  a  more  satisfactory  theory  of  their  admissibility  is  on  the  ground 
of  trustworthiness.  State  v.  Wagner  (1873)  61  Me.  178,  195;  McLeodv. 
Ginthers  Adm.  (1882)  80  Ky.  309,  405.  On  this  ground  the  admissibility 
extends,  in  most  jurisdictions,  to  spontaneous  exclamations  of  bystanders. 
Thayer  15  Am.  Law  Rev.  94;  Greenleaf  §  162  g.  and  cases  cited.  Appar- 
ently through  a  confusion  of  the  phrase  res  gestae,  and  the  real  reason  for 
admissibility,  a  few  courts  admit  spontaneous  exclamations  only  when  made 
by  one  participating  in  the  act.  Stroud  v.  Com.  (Ky.  1892)  19  S.  W.  976; 
Flynn  v.  State  (1884)  43  Ark.  289. 

International  Law — Obligations  of  Conqueror.  Gold  of  the  sup- 
pliants was  seized  by  the  South  African  Republic,  and  a  receipt  issued  be- 
fore the  war  with  Great  Britain.  The  plaintiff  sues  the  Crown  to  recover 
the  amount.  Held,  it  is  not  a  principle  of  international  law  that  a  conquer- 
ing country  assumes  the  obligations  of  the  conquered.  West  Rand  Central 
Gold  Mining  Co.  v.  Rex  [1905]  L.  R.  2  K.  B.  391. 

It  is  laid  down  as  a  general  proposition  that  a  conqueror  succeeds  to 
the  rights  and  obligations  of  the  conquered.  Hall  Int.  Law  §205.  And  the 
principle  that  a  change  in  the  sovereignty  does  not  affect  landed  property 
is  well  settled.  U.  S.  v.  Perche?nan  (1833)  7  Pet.  51  ;  Mitchel  v.  U.  S. 
(1835)  9  Pet.  711.  But  to  be  consistent  with  the  theory  that  a  conqueror 
takes  on  his  conditions,  Grotius.  De  Jure  Belli  ac  Pacis  Bk.  Ill,  c.  VIII, 
§  4;  memorandum  2  Peere  Williams  75  ;  Campbell  v.  Hall (1774)  1  Cowper 
204,  209,  the  doctrine  of  succession  to  obligations  of  conquered,  has  been 
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limited  to  private  property.  Cook  v.  Sprigg  [1899]  L,  R.  A.  C.  272.  And 
while  in  several  instances  nations  have  assumed  the  debts  of  the  conquered, 
as  for  example  Italy  in  the  case  of  the  Papal  debt,  Hall  Int.  Law  205,  n„ 
the  English  courts  refuse  to  compel  such  assumption. 

Libel — Excess  of  Privilege — Malice.  A  railroad  company  posted 
a  bulletin  in  its  offices  implying  that  plaintiff,  a  discharged  conductor, 
had  converted  certain  tickets  and  requiring  that  same  should  be  refused 
by  passenger  conductors.  Defendant's  offices  were  open  to  the  public 
and  all  employees  were  required  to  examine  such  bulletins.  Held,  defend- 
ant had  exceeded  its  privilege  and,  under  proper  instructions,  this  should 
have  been  evidence  to  the  jury  of  malice.  She/tall  v.  Cent,  of  Ga.  Ry.  Co. 
(1905)  51  S.  E.  646.    See  Notes,  p.  610. 

Pleading  and  Practice — Action  of  Deceit— Allegation  of 
Actual  Value  of  Land  Purchased.  A  declaration  in  deceit  alleged 
that  the  plaintiff,  relying  on  defendant's  fraudulent  representations  as  to 
title,  purchased  from  him  for  a  lump  sum  a  ranch  represented  to  contain 
forty-three  sections,  but  actually  containing  only  thirty-two.  No  allegation 
as  to  the  value  of  the  thirty-two  sections  was  made.  Held,  on  appeal  from 
a  motion  dismissing  the  complaint,  after  demurrer  sustained,  the  declara- 
tion states  a  cause  of  action.      Walker  v.  Walbridge  (1905)  136  Fed.  19. 

The  sufficiency  of  the  declaration  depends  on  the  rule  of  damages 
adopted  as  a  measure  of  recovery.  The  case  holds  the  recovery  should  be 
a  proportional  part  of  the  purchase  price.  By  the  weight  of  authority, 
this  rule  applies  in  actions  for  breach  of  covenant.  Morris  v.  Phelps  (N. 
Y.  1809)  5  Johns.  49;  1  Sedgwick,  Damages  7th  ed.  339.  Under  this 
rule,  the  value  of  the  part  retained  is  clearly  immaterial,  and  the  declaration 
would  be  sufficient.  But  in  actions  of  deceit,  the  recovery  should  be  the 
difference  between  the  actual  value  and  the  value  if  the  land  were  as  rep- 
resented, Sigafus  v.  Porter  (1900)  179  U.  S.  116;  Sutherland,  Damages 
1 1 172;  contra,  Parker  v.  Walker  (S.  C  1859)  Rich.  L.  138,  of  which 
latter  value  the  purchase  price  has  been  held  the  measure.  Monell  v.  Colden 
(N.  Y.  1 816)  13  Johns.  395.  By  this  rule  the  allegation  of  actual  value 
was  essential,  and  the  declaration,  not  containing  it,  was  demurrable. 

Pleading  and  Practice — Instructions  to  Jury — Error,  When 
CURED.  In  an  action  for  injuries  on  defendant's  elevated  road,  the  court 
charged  that  if  the  plaintiff  was  injured  by  a  voluntary  rush  of  people,  desir- 
ing to  board  the  car,  the  defendant  was  not  responsible.  The  plaintiff  ex- 
cepted to  and  requested  the  charge  "  in  view  of  that  portion,  that  if,  though 
forced  by  other  passengers  on  the  car,  if  he  boarded  the  car  in  safety,  and 
thereafter  the  guard  pushed  other  people  in,  and  caused  this  accident,  the 
company  is  liable."  The  court  said,  "Certainly,  I  charge  that."  Heldy 
this  was  a  modification  of  the  previous  portion,  and  counsel's  acquiescence 
made  the  charge  as  delivered  the  law  of  the  case.  Viemeister  v.  Brooklyn 
Heights  R.  Co.  (1905)  182  N.  Y.  307. 

The  request  for  a  ruling,  if  granted,  waives  any  previous  exception 
inconsistent  therewith.  Lahr  v,  Elevated  R.  R.  Co.  (1887)  104  N.  Y.  268. 
But  this  rule  would  not  apply  where,  as  in  the  principal  case,  the  instruction 
excepted  to  and  that  requested  are  predicated  upon  two  different  sets  of 
facts.  The  case  seems  in  conflict  with  the  universal  rule  that  to  cure  an 
error  in  a  charge  the  withdrawal  must  be  in  such  explicit  terms  as  to  pre- 
clude the  inference  that  the  jury  might  have  been  influenced  thereby. 
Wenning  v.  Teeple  1895  (144)  Ind.  189;  Eldridgey.  Hawley  (1874)  115 
Mass.  410;  Chapman  v.  Railroad  Co.  (1874)  55  N.  Y.  579. 

Pleading  and  Practice — Joinder  of  Causes  of  Action.  The 
complaint  set  out  three  causes  of  action  based  on  the  same  transaction. 
First,  an  express  contract  of  sale ;  second,  a  contract  implied  in  fact  for 
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goods  sold  and  delivered  ;  third,  a  conversion,  waiver  of  tort,  and  a  promise 
implied  in  law.  Held,  the  causes  were  properly  joined.  Francke  v,  Taus- 
sig Co.  (1905)  33  N.  Y.  L.  Jour.  1575. 

The  causes  are  improperly  joined  under  the  English  common  law, 
which  denied  a  recovery  in  quasi  contract  where  an  express  contract 
existed.  Fergi(s<>7i  v.  Carrington  (1829)  9  B.  &  C.  59.  The  introduction 
of  the  second  and  third  causes  is  theoretically  wrong  under  the  reformed 
procedure.  The  pleader  attempts  to  use  the  common  counts,  which  were 
based  on  fictions  and  were  allowed  in  aid  of  a  party  who  must  set  out  his 
facts  according  to  their  legal  effect.  As  the  codes  provide  for  a  simple 
statement  of  the  actual  facts,  the  common  counts  are  unnecessary,  and 
their  use  is  illogical.  Hammer  v.  Downing  (1901)  39  Oregon  504  ;  Penn. 
etc.  Jns.  Co.  v.  Conoughy  (1898)  54  Neb.  123  ;  Minor  v.  Baldridge  (1898) 
123  Cal.  187  ;  Pomeroy,  Code  Remedies,  3rd  ed.  \  544.  However,  the  New 
York  courts  have  held  to  the  contrary  on  both  points,   Roth  v.  Palmer  (1858) 

27  Barb.  652  ;  Allen  v.  Patterson  (1852)  7  N.  Y.  476  ;  Hosleyv.  Black  (1863) 

28  N.  Y.  438,  and  in  the  code  states  generally,  the  courts,  influenced  by  the 
old  system  and  not  conceiving  the  true  nature  of  the  code  complaint,  have 
permitted  the  use  of  the  common  counts.  Pomeroy,  supra,  §  542  and 
authorities  cited.  But  the  joining  of  the  third  count  seems  an  extension 
even  under  the  New  York  rules. 

Pleading  and  Practice— New  Trials— Conclusiveness  of  Suc- 
cessive Verdicts.  The  defendant  moved  to  set  aside  a  verdict  as  against 
the  weight  of  evidence,  the  same  case  having  been  twice  before  sent  down 
after  verdicts  for  the  plaintiff  on  substantially  the  same  conflicting  evidence. 
Held,  under  such  circumstances  the  court  could  not  interfere,  although  it 
thought  the  verdict  was  against  the  weight  of  evidence.  Lacs  v.  Edward's 
Breweries  (1905)  95  N.  Y.  Supp.  25. 

While  in  reviewing  the  first  verdict  of  a  jury,  courts  ordinarily  exercise 
their  discretion  more  or  less  freely,  they  consider  this  discretion  restricted 
by  successive  verdicts  for  the  same  party.  Slocum  v.  Knosby  (1890)  80  la. 
368;  Eastman  v.  Wight  (1854)  4  Ohio  St.  156  ;  Todd  v.  Demeree  (1890) 
1  5  Colo.  88,  But  it  would  seem  that  logically  they  should  not  by  any  num- 
ber of  successive  erroneous  verdicts  be  deprived  of  their  original  acknowl- 
edged right  to  set  aside  a  verdict.  Burnham  v.  Railroad  (1894)  18  R.  I. 
494;  McFarland  v.  Washburn  (1887)  26  111.  App.  355;  Williams  v.  Rail- 
road Co.  (1901)  66  App.  Div.  336  ;  Clark  v.  Jenkins  (1894)  162  Mass.  397. 
Although  in  the  principal  case  the  court  may  on  the  facts  be  well  within  its 
discretion,  its  statement  of  the  rule  governing  it  is  far  too  sweeping. 

Real  Property — Easements — Damages  for  Injury.  Defendant 
railroad  entered  upon  a  street  and  occupied  it  adversely  for  twenty  years. 
During  this  time  plaintiff  acquired  abutting  property  but  made  no  objections 
to  the  maintenance  of  the  railroad  until  ten  years  later.  He  seeks  an  in- 
junction and  damages.  Held,  he  is  not  entitled  to  either  relief.  Kakeldy  v. 
C.P.  S.  R.  Co.  (Wash.  1905)  80  Pac.  205. 

The  right  to  compensation  in  such  a  case  is  a  personal  one  accruing  to 
the  one  owning  the  abutting  property  at  the  time  of  the  entry,  King  v. 
The  Mayor  (1886)  102  N.  Y.  171,  and  does  not  run  to  a  vendee  of  the  land. 
McFadden  v.  Johnson  (1872)  72  Pa.  St.  335.  If  changes  be  made  in  the 
road  after  the  vendee  acquires  his  property  he  is  entitled  to  compensation 
for  the  additional  burden,  C.  &*  A.  R.  R.  Co.  v.  Henneberry  (1894)  153 
111.  354,  but  no  more.  /.  B.  6-  W.  R.  Co.  v.  McBroom  (1887)  114  Ind. 
198.  The  right  to  injunctive  relief  may  be  lost  by  one  who  in  silence  wit- 
nesses the  construction  and  maintenance  of  a  railroad.  Roberts  v.  N.  P. 
R.  Co.  (1894)  158  U.  S.  1.  Thereafter  the  only  available  relief  is  by  dam- 
ages. Pettibone  v.  L.  C.  &*  M.  R.  Co.  (1861)  14  Wis.  479.  In  the  principle 
case  there  was  ample  evidence  to  raise  such  an  estoppel. 
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Real  Property— Indian  Title— Restriction  on  Alienation. 
Under  a  treaty,  the  government  issued  to  an  Indiana  patent,  granting  land 
to  him  and  his  heirs,  and  restricting  alienation  for  a  period  longer  than  two 
years.  The  grantee  devised  the  land  by  will.  The  heir  now  claims  against 
the  devisee.  Held,  judgment  for  the  heir,  the  grantee  having  had  a  mere 
right  of  occupancy,  undevisable.  Jackson  v.  Thompson  (Wash.  1905)  80 
Pac.  454. 

Courts  have  often  been  unwilling  to  discuss  the  exact  nature  of  an  In- 
dian's interest  in  a  governmental  grant,  but  governmental  grants  under  in- 
dividual treaties  have  been  declared  to  be  fee  simples  absolute,  Jones  v. 
Meehan  (1899)  175  U.  S.  1,  defeasible  fees,  Wells  v.  Thompson  (1848)  13 
Ala.  793,  conditional  fees  (semble),  Kennedy  v.  M'Cartney  (Ala.  1836)  4 
Port.  141,  or  an  estate  unknown  to  the  common  law.  Smythev.  Henry  (1890) 
41  Fed.  705.  The  courts  recognize  that  the  government  may,  within  con- 
stitutional limitations,  create  any  estate  it  wishes,  Kennedy  v.  M'Cartney 
supra,  and  the  question  thus  becomes  one  of  interpretation  of  Indian  treaties 
and  grants. 

Real  Property — Adverse  Possession— Intent.  The  defendants 
entered  upon  the  plaintiffs'  lands,  believing  they  were  public  lands  subject 
to  entry,  with  the  purpose  of  acquiring  title  thereto,  and  possessed  the  same 
for  more  than  ten  years.  Held,  the  facts  did  not  prove  adverse  possession, 
because  the  entry  was  not  under  a  claim  of  right  made  for  the  purpose  of 
dispossessing  the  owner.  Yesler  Estate  v.  Holmes  (Wash  1905)  80  Pac. 
851.    See  Notes,  p.  605. 

Real  Property — Prescription  by  the  Public.  The  plaintiff  filed  an 
action  to  restrain  the  county  commissioners  from  opening  up  a  public  high- 
way. Held,  while  a  highway  could  be  acquired  by  prescription,  the  user  of 
unoccupied  wild  lands,  without  the  knowledge  of  the  owner,  would  not 
found  such  a  right.  Watson  v.  Board  (Wash.  1905)  80  Pac.  201.  See 
Notes,  p.  608. 

Torts— Nuisance  per  se — Contributory  Acts  of  Plaintiff.  In 
an  action  for  damages  resulting  from  defendant's  maintenance  of  a  nuis- 
ance which  polluted  the  plaintiff's  well,  there  was  evidence  of  pollution  by 
the  plaintiff  also.  Held,  error  to  charge  that  such  pollution  by  the  plaintiff 
would  not  defeat  his  right  of  recovery.  Holbrook  v.  Griffis  (la.  1905)  103 
N.  W.  479. 

As  in  an  action  for  nuisance  per  se,  the  negligence  of  the  defendant 
is  immaterial,  Rylands  v.  Fletcher  (1865)  L.  R.  1  Ex.  265;  Heeg  v. 
Licht  (1880)  80  N.  Y.  579  ;  McAndrewsx.  Collet d  (1880)  42  N.  J.  L.  189; 
Rudder  v.  Koopman  (1896)  1 16  Ala.  332  ;  Bergerv.  Gaslight  Co.  (1895)  60 
Minn.  296,  the  doctrine  of  contributory  negligence  does  not  apply.  Wool/ 
v.  Chalker  (1862)  31  Conn.  121;  Rudolf  v.  Town  of  Bloomfield  (1889)  77 
la.  50.  In  the  last  case  the  court  properly  allowed  a  nuisance  by  the  plain- 
tiff to  be  considered,  but  only  in  determining  the  amount  of  the  defendant's 
liability.     The  principal  case  seems  wholly  inconsistent  with  this  view. 

Torts — Wrongful  Death  Statute— Non-Resident  Alien  Bene- 
ficiaries. The  plaintiff  brought  action  under  the  New  York  wrongful 
death  statute  for  the  benefit  of  the  widow  and  next  of  kin  who  were  all  non- 
resident aliens.  Held,  the  action  might  be-  maintained.  Alfson  v.  Bush 
Company  (1905)  34  N.  Y.  L.  Jour.  18. 

Some  courts  have  reached  the  opposite  result  on  the  theory  that  pre- 
sumptively all  statutes  are  for  residents  only.  Adam  v.  Steamship  Co.  [1898] 
2  Q.  B.  430;  Deniv.  Railroad  Co.  (1897)  181  Pa.  525.  There  appears  to 
be  no  English  authority  for  this  position,  Davidsson  v.  Hill  [1901]  2  K.  B. 
606,  and  the  Pennsylvania  case  relies  on  decisions  which  restrict  statutes  to 
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residents  because  otherwise  the  privileges  granted  would  be  abused.  Collom's 
Appeal  [pa..  1882)  2  Penny.  130;  Bacon  v.  Nome  (1888)  123  Pa.  452.  See 
Maxwell,  Interpretation  of  Statutes,  171.  As  these  wrongful  death  statutes 
were  intended  to  do  away  with  the  common  law  rule  that  the  tort  dies  with 
the  person,  and  as  the  person,  had  he  lived,  might  have  brought  the  action, 
the  interpretation  adopted  in  the  principal  case  seems  sound.  For  a  col- 
lection of  the  authorities,  see  Bonthron  v.  Phoenix  Light  and  Fuel  Co. 
(Ariz.  1903)  71   Pac.  941. 

Trusts— Charity — Scottish  Law.  A  testator  directed  his  trustees  to 
divide  a  portion  of  his  estate  among  such  "  charitable  or  religious  institu- 
tions and  societies  "  as  they  might  select.  Held,  the  bequest  was  void  for 
uncertainty.     Grimond  (or  Macintyre)  v.  Grimond  [1905]  A.  C.  124. 

It  is  a  general  rule  of  both  the  civil  and  the  English  law  that  a  trust 
which  has  no  definite  beneficiaries  will  not  be  enforced,  Domat,  Civ.  Law, 
Bk.  IV,  tit.  2.  §2,  xi,  xii  ;  Aforicev.  Bishop  of  Durham  (1805)  10  Ves.  Jr. 
522.  If,  however,  the  trust  is  for  charity  such  indefiniteness  does  not  inval- 
idate it,  Domat,  Civ.  Law,  Bk.  IV,  tit.  2,  §  6,  v.  Blair  v.  Duncan  [1902]  A. 
C.  37  :  Morice  v.  Bishop  of  Durham,  supra.  As  to  what  constitutes  a 
charity  the  only  difference  seems  to  be  that  in  English  law  a  charity  is  any- 
thing within  the  purposes  enumerated  in  the  preamble  of  43  Eliz.  c.  \,fackson 
v.  Phillips  (1867)  14  Allen  539,  550—556.  but  there  is  no  such  technical  test 
in  the  civil  law,  Domat,  Civ.  Law,  Bk.  IV,  tit.  2,  §  6,  i ;  Blair  v.  Duncan, 
supra,  per  Lord  Davey,  43.  Compare  Lord  Watson's  opinion  in  Pemsel's 
Case  [1891]  A.  C.  531,  560-562.  The  trustees  not  being  limited  to  "  char- 
ities ",  or  to  a  definite  class,  Wright  v.  Atkyns  (1823)  1  Turn.  &  Rus. 
143,  the  decision  is  in  accord  with  the  above  principles. 
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Wharton  &  Stille's  Medical  Jurisprudence.  Three  volumes. 
Fifth  edition.  Rochester:  Lawyers'  Co-operative  Publishing  Com- 
pany. 1905.  pp.  Vol.  I,  civ,  103 1 ;  Vol.  II,  xxx,  858;  Vol.  Ill, 
Ixxix,  6q2. 

For  nearly  a  half  century  the  work  under  consideration  has  been 
before  the  professions  of  law  and  medicine.  Always  of  excellent 
reputation  each  succeeding  edition,  keeping  pace  with  the  times,  has 
in  turn  been  regarded  as  a  standard.  The  fifth  edition,  now  before 
us,  is  like  an  old  friend  whose  ripe  wisdom  and  increased  experience 
of  years  makes  him  a  more  interesting  and  valuable  companion.  When 
we  compare  the  three  ponderous  tomes  of  the  present  edition  with  the 
single  volume  of  years  ago  it  is  at  once  brought  home  to  us  how  vast 
since  then  has  been  the  development  of  the  science  of  medical  juris- 
prudence in  this  country.  The  rapid  growth  of  the  country  with  its 
maintained  proportion  of  crime,  the  increase  in  scientific  knowledge 
of  the  nature  of,  and  test  for,  poisons,  the  development  of  the  science 
of  medicine,  particularly  in  regard  to  mental  conditions,  and  the  en- 
actment of  new  laws,  have  so  changed  and  enlarged  the  science  of  medi- 
cal jurisprudence  that  it  is  now  a  subject  of  enormous  proportions. 

It  has  been  the  aim  of  the  publishers  in  this  edition  to  bring  the 
work  up  to  the  times.  In  this  they  have  been  eminently  successful. 
To  accomplish  this  has  entailed  a  great  deal  of  labor.  Almost  the 
entire  work  has  been  carefully  revised  and  pruned  until  it  bears  scarcely 
a  resemblance  even  to  the  last  edition.  Many  new  and  valuable  chap- 
ters have  been  added,  and  the  editors  have  been  happy  in  the  selection 
for  this  purpose  of  writers  of  exceptional  ability  and  fitness  for  their 
tasks. 

The  first  volume  treats  of  "  Mental  Unsoundness,"  a  term  of  much 
greater  significance  than  insanity,  and  including  in  its  classification  a 
wider  range  of  subjects  than  could  properly  be  covered  by  the  latter 
word.  It  is  divided  into  two  books,  the  first  of  which  deals  with 
"  Mental  Unsoundness  in  its  Legal  Relations."  In  this  part  the  laws 
which  apply  to  the  various  mental  disorders,  are  set  forth  with  clear- 
ness and  accuracy,  and  the  principal  leading  cases  in  support  of  the 
text  are  given.  The  jurist  will  read  with  particular  interest  the  chap- 
ters on  Wills  and  Evidence.  These  subjects  are  presented  in  a  most 
comprehensive  and  exhaustive  manner,  and  an  attention  to  detail  which 
leaves  little  to  be  desired.  The  sections  on  Distinction  between  Men- 
tal and  Legal  Insanity,  and  their  relation  to  irresponsibility,  can  be 
read  with  advantage  by  the  majority  of  medical  experts  and  attorneys. 
A  better  knowledge  of  this  subject  would  result  in  saving  a  great  deal 
of  the  time  of  the  Court  and  a  great  deal  of  confusion  in  the  minds  of 
jurors. 

Exception  must  be  taken  to  the  Author's  use  of  the  term  ' '  Mono- 
mania'' or  "  partial  insanity," — terms  which  are  obsolete  and  not  to 
be  found  in  any  modern  work  on  Phychiatry.  Nor  would  the  phy- 
chiater  recognize  in  the  definition  of  monomania  the  condition  which 
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has  for  many  years  been  known  as  "paranoia."  This  is  a  minor  fault, 
however,  and  does  not  materially  detract  from  the  excellence  of  the 
work  as  a  whole. 

The  second  book  deals  with  the  subject  of  Insanity — its  various 
forms,  and  its  medico-legal  aspects.  This  part  is  so  complete  that  it 
is  in  itself  a  condensed  textbook  on  insanity,  and  compares  favorably 
with  most  other  works  on  the  same  subject. 

The  second  volume  considers  the  subjects  of  poisons.  The  nature 
of  poisons,  their  symptomatology  in  relation  to  man;  and  the  post- 
mortem changes  which  they  cause  are  thoroughly  discussed.  The 
most  recent  methods  for  their  detection  and  isolation  are  also  consid- 
ered. This,  however,  is  a  feature,  which  will  not  appeal  greatly  to 
either  the  physician  or  the  chemist.  The  former  is  rarely  equipped  or 
competent  to  perform  any  extensive  chemical  analysis,  and  the  latter 
will  hardly  consider  the  technique  entirely  adequate  for  his  needs. 
The  sections  on  the  symptomatology  and  post-mortem  appearances  are 
very  complete,  and  together  with  the  sections  on  the  treatment  make 
the  work  a  valuable  addition  to  the  physician's  library  aside  from  any 
consideration  of  jurisprudence. 

The  third  volume  on  ''  Physical  Conditions  and  Treatment  "  is 
divided  into  four  books.  The  first  is  devoted  entirely  to  the  considera- 
tion of  infanticide.  The  subject  is  handled  in  a  masterly  manner  and 
deserves  careful  reading.  The  second  book  treats  of  questions  arising 
out  of  the  differences  in  sex,  including  doubtful  sex,  sexual  disability, 
and  the  various  varieties  of  sexual  crimes.  The  third  book  considers 
the  subjects  of  "Physical  Injuries  by  Force,"  including  wounds,  in- 
juries due  to  electricity,  and  suffocation.  The  fourth  book  refers  to 
questions  distinctively  legal.  This  should  be  read  by  every  physician, 
whether  he  is  interested  in  jurisprudence  or  not.  He  should  read  it 
as  a  matter  of  education,  and  for  his  own  protection,  if  for  no  other 
reasons.  The  chapters  on  the  relation  between  physician  and  patient; 
the  degree  of  skill  required  from  the  physician  by  the  law;  and  the 
effects  of  their  acts  upon  the  rights,  duties  and  liberties  of  third 
persons,  contain  information  which  ought  to  be,  but  rarely  is  thoroughly 
understood  by  every  practitioner  of  medicine.  A  better  understand- 
ing of  these  subjects  would  materially  diminish  the  number  of  suits  for 
malpractice.  One  of  the  most  valuable  features  of  the  work  is  the  ex- 
haustive table  of  leading  cases  on  every  subject  connected  with  medical 
jurisprudence.  This  will  prove  ot  inestimable  service  to  the  attorney 
in  searching  for  parallel  cases  and  decisions,  and  to  the  physician  who 
desires  to  study  the  literature  on  any  topic  on  which  he  contemplates 
figuring  as  an  expert  witness.  As  a  whole  the  work  is  thoroughly  up 
to  date,  and  maintains,  as  of  old,  its  reputation  as  a  standard. 

Jurisdiction  and  Procedure  of  the  Supreme  Court  of  the 
United  States.  By  Hannis  Taylor,  LL.  D.,  Rochester,  N.  Y. 
The  Lawyers  Co-operative  Publishing  Company.  1905.  pp.  Ixvi, 
1007. 

The  title  of  this  work  sufficiently  indicates  its  scope,  although 
under  Part  III,  "Appellate  Jurisdiction  Over  Special  Federal 
Courts,"  there  is  given,  in  addition  to  matters  pertaining  directly  to 
the  Supreme  Court,  a  brief  account  of  the  organization  and  jurisdic- 
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tion  of  the  Courts  of  The  District  of  Columbia,  Court  of  Claims,  and 
Court  of  Private  Land  Claims. 

The  volume  has  evidently  been  prepared  for  the  practicing  lawyer, 
and  for  the  hurried  lawyer  of  to-day,  who  desires  to  find,  with  the 
shortest  possible  expenditure  of  time,  an  authority  that  is,  or  appears 
to  be,  "on  all  fours"  with  some  case  he  has  in  charge,  and  it  is, 
therefore,  as  are  the  majority  o'f  text  books  now  issued,  little  more 
than  a  carefully  classified  digest  combining  under  a  systematic 
arrangement  the  topics  treated  in  the  book,  and  which,  in  the  ordi- 
nary digest,  would  not  be  found  thus  combined.  There  is  little 
analysis  of  authorities  and  little  to  indicate  the  author's  views  on  any 
topic.  Cases  are  cited  in  the  text  instead  of  in  foot-notes,  and  this 
feature,  taken  in  connection  with  the  entire  absence  of  paragraphing 
to  indicate  the  minor  points  under  the  black-letter  section  headings, 
often  renders  it  difficult  to  ascertain  the  precise  meaning  of  the  text. 
Notwithstanding  these  features,  however,  which  cannot  be  commended, 
the  practitioner  will  undoubtedly  find  Mr.  Taylor's  work  a  valuable 
addition  to  his  library. 

It  is  comprehensive,  covering,  in  the  first  four  parts,  the  topics  of 
original  jurisdiction,  appellate  jurisdiction  over  ordinary  federal 
courts,  over  special  federal  courts,  and  over  state  courts.  Part  V  is 
devoted  to  a  consideration  of  "The  Great  Writs"  as  issued  by  the 
Supreme  Court,  and  Part  VI  to  procedure.  The  sub-topics  are  well 
and  logically  arranged,  and  presented  with  sufficient  completeness  ; 
the  style  is  clear,  and  the  text,  on  the  whole,  accurate  and  supported 
by  the  authorities  cited,  although  it  would  not  be  difficult  to  mention 
some  important  cases  which  have  been  omitted. 

The  six  parts  above  enumerated  are  preceded  by  two  interesting 
portions  of  the  work  which  can  be  commended  to  students  as  well  as 
practitioners:  one,  the  so-called  "Preface"  covering  over  sixty 
pages,  and  giving  an  outline  of  the  leading  cases  from  the  organization 
of  the  Supreme  Court  to  date  of  publication,  and  the  other,  the 
"  Introduction"  of  thirty-six  pages,  entitled  "  Genesis  of  the  Supreme 
Court."  The  volume  also  contains  as  appendixes  the  Rules  of  the 
Supreme  Court,  and  a  number  of  forms. 

There  seems  to  be  a  useful  place  for  this  book,  as  it  does  not  come 
into  very  close  competition  with  the  well-known  treatises  on  Federal 
Practice  such  as  Foster's,  in  which  only  a  portion  of  the  topics  dis- 
cussed by  Mr.  Taylor  are  considered,  and  the  treatment  of  those  that 
are  considered  is  necessarily  less  exhaustive. 

Taxation  of  Corporations  in  New  York  for  State  and  Local. 
Purposes.  By  Henry  M.  Powell.  Albany.  Matthew  Bender  &  Co* 
1905.     pp.  xxx,  286. 

To  any  one  who  has  had  to  deal  with  corporate  taxation  in  New- 
York,  any  book  which  helps  to  throw  light  on  the  maze  of  statutes 
bearing  on  the  subject  is  of  interest.  In  the  work  now  under  review, 
Mr.  Powell  first  gives  in  detail  the  law  with  reference  to  local  taxation, 
special  attention  being  given  to  taxation  in  New  York  City.  This  is 
followed  by  a  short  chapter  on  the  special  franchise  tax,  and  this  in 
turn  by  a  consideration  of  state  taxation.  Part  IV  is  devoted  to  forms 
and  in  an  appendix  several  special  laws  are  given.     The  book  is  well 
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indexed  both  as  to  subject  matter  and  statutes.  A  good  feature  of 
the  table  of  cases  is  that  the  dates  of  most  of  the  cases  are  given. 
However,  in  a  few  cases  the  date  is  omitted,  apparently  without  any 
reason. 

The  method  of  treatment  adopted  by  the  author  in  the  body  of 
the  work  is  to  give  the  section  of  the  statute  in  fine  print  with  a  short 
statement  of  the  results  reached  in  different  decided  cases,  which  have 
arisen  under  the  section  or  similar  sections.  This  is  an  easy  method 
for  an  author,  but  results  in  making  the  book  nothing  more  than  an 
annotated  tax  law  and  subject  to  all  the  defects  incident  to  such  a 
work.  What  is  really  needed,  is  a  readable  work  based  on  the  statutes 
and  decisions  giving  a  statement  of  exactly  how  to  proceed  in  making 
up  reports  for  taxation  and  in  having  the  action  of  the  tax  commis- 
sioners reviewed.  General  works  of  this  character  exist,  but  such  a 
work,  devoted  exclusively  to  corporate  taxation,  would  be  of  help. 
As  to  the  present  work,  it  is  almost  as  difficult  to  follow  as  the  tax 
law  itself. 

The  author  apparently  prefers  lengthy  forms.  In  view  of  the 
technical  character  of  many  of  the  New  York  decisions  on  questions 
of  practice,  he  is  probably  correct  in  so  doing,  although  the  result  is 
that  the  forms  become  inconveniently  long.  As  a  whole,  the  forms 
seem  to  be  carefully  drawn,  although  it  must  be  said  that  paragraph  3 
in  form  number  6  is  hardly  proper  pleading. 

Constitutional  Law  in  the  United  States.  By  Emlin  McClain, 
LL.  D.  New  York,  London  and  Bombay:  Longmans,  Green  and 
Co.      1905.     pp.  xxxviii,  438. 

The  purpose  of  this  volume  is  stated  as  follows  by  the  author: 
"This  book  is  not,  on  the  one  hand,  a  theoretical  exposition  of  the 
general  principles  of  government,  nor,  on  the  other,  a  mere  descrip- 
tion of  the  workings  of  the  State  and  federal  governments  and  their 
various  departments.  But,  as  its  title  imports,  so  far  as  the  accom- 
plishment corresponds  to  the  purpose,  it  is  an  exposition  of  the  prin- 
ciples of  an  established  system;  and  it  is  intended  to  afford  to  the 
teacher  an  explanation  of  the  important  events  of  the  history  of  our 
government,  and  the  means  of  intelligently  comprehending  the  prob- 
lems constantly  arising,  the  solution  of  which  will  make  our  constitu- 
tional history  of  the  future.  In  short,  if  the  book  serves  its  purpose, 
it  will  enable  the  person  who  intelligently  uses  it  to  reach  a  rational 
and  correct  conception  of  the  nature  and  meaning  of  the  constitu- 
tion of  the  United  States  and  of  his  state,  and  to  understand  the 
essential  features  of  the  governments  provided  for  by  such  consti- 
tutions." 

A  valuable  feature  of  the  work  is  the  attention  given  to  the  func- 
tion of  the  "  state  "  in  our  system  of  government.  The  activities  of 
the  national  and  state  governments  are  treated  together  in  each  field 
of  operation.  This  brings  out  the  correlation  of  the  two,  and  shows 
in  a  satisfactory  manner  the  wav  in  which  the  whole  field  of  govern- 
ment is  covered  by  our  dual  system.  Every  part  of  the  Federal  Con- 
stitution, and  every  important  part  of  a  state  constitution,  is  taken  up 
and  discussed,  largely  from  the  point  of  view  of  present  operation. 
The  discussion   is  on   broad   lines  and  is  nowhere  cumbered  with 
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unimportant  or  technical  details.  The  book  will  fill  a  useful  place 
between  an  elaborate  commentary,  like  Hare,  and  a  handbook  of 
details,  like  Andrews. 

While  the  book  deserves,  on  the  whole,  hearty  commendation, 
parts  of  it  are  open  to  adverse  criticism. 

On  page  17,  the  author's  discussion  of  and  conclusions  concerning 
"sovereignty  "  are  not  satisfactory.  He  says,  "  It  cannot  be  said  that 
sovereignty  resides  in  the  voters;  for  as  they  are  determined  and  their 
action  is  regulated  by  the  constitution  and  the  statutes,  they  can  do 
nothing  except  as  authorized  by  such  constitutions."  This  would 
be  a  correct  view  if  our  constitutions  were  prepared  for,  and  imposed 
upon,  the  voters  by  some  outside  superior  authority.  But  such  is 
not  the  case.  The  voters  are  the  very  ones  who  adopt  and  amend 
constitutions — in  the  state  directly,  in  the  nation  indirectly. 

In  a  constitutionally  governed  country  the  true  test  of  sovereignty 
is  applied  by  asking  the  question,  "  Who  ordains  the  constitution?  " 
With  us  it  is  unquestionably  the  voters.  Ultimate  authority  rests 
with  them,  for  they  say,  finally,  what  shall  and  what  shall  not  be 
done.  In  the  case  of  a  statute,  the  legislators  appear  to  ordain;  but 
back  of  them  are  the  voters,  whose  will  is  expressed  in  the  law; 
otherwise,  it  fails.  It  is  confusing  to  say  that  the  voters  can  do 
nothing  except  as  "authorized"  by  the  constitution.  The  authority 
is  in  the  other  scale  of  the  balance.  The  voters  authorize,  namely, 
give  authority  to,  the  constitution. 

Constitutional  lawyers  sometimes  show  a  tendency  to  treat  a  con- 
stitution as  a  separate  entity,  having  vitality  apart  from  the  will  of 
those  who  approve  it  and  keep  it  in  force.  As  well  speak  of  a  living 
branch  when  cut  off  from  the  vine.  A  constitution,  in  its  scheme  of 
government,  is  simply  a  plan  of  orderly  action  which  the  voters  adopt 
until  they  think  best  to  change  it;  in  its  bill  of  rights  it  is  a  self- 
denying  ordinance  in  which  the  voters  agree  not  to  do  certain  things 
through  their  agent,  the  government,  until  they  change  their  minds 
and  choose  to  do  them. 

The  discussion  (pp.  14,  15)  on  our  so-called  "  unwritten  consti- 
tution "  lacks  clearness  and  is  otherwise  unsatisfactory,  largely  because 
a  misleading  comparison  with  the  British  constitution  is  made  prom- 
inent. We  may  admit  at  once  that  our  "unwritten  constitution"  is 
not  legally  binding  like  that  of  Great  Britain,  and  still  use  the  term 
correctly  for  some  practices  which  are  thoroughly  imbedded  in  our 
political  system  without  having  found  their  way  into  the  written  con- 
stitution, mainly  because  of  the  great  difficulty  of  amending  it. 
Such  is  a  method  of  nominating  a  candidate  for  the  presidency — an 
indispensable  step  to  an  election,  but  one  for  which  the  written  con- 
stitution makes  no  provision.  Also  the  fixed  practice  of  requiring  a 
representative  to  reside  in  the  district  he  represents,  which  adds  a 
qualification. to  those  prescribed  in  the  written  constitution. 

In  this  connection  an  error  may  be  noticed  on  page  15,  where 
mention  is  made  of  "death  before  nomination,"  meaning  before 
election. 

A  comparison  of  two  statements  made  in  different  parts  of  the 
book  shows  lack  of  careful  revision.  On  page  66  we  read,  "  It  can- 
not be  properly  said  that  the   delegation  of  the  veto  power  to  the 
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executive  renders  the  executive  a  component  part  of  the  legislative 
department  in  the  matter  of  legislation."  Then  on  page  207  we  are 
told  that  "  in  the  exercise  of  his  function  in  this  respect  [approval  or 
veto]  the  president  or  governor  acts  in  reality  as  a  branch  of  the 
legislative  department." 

The  paragraph  at  the  top  of  page  68  concerning  "the 
present  practice "  in  the  states  of  choosing  representatives  to 
Congress  by  districts  instead  of  by  ticket  at  large  gives  no 
intimation  that  the  practice  is  regulated  by  act  of  Congress 
requiring  a  state  to  be  divided  into  districts,  and  each  district  to  elect 
one  and  only  one  representative.  Even  the  exceptional  action  noted 
as  occurring  after  the  number  of  representatives  has  been  changed  by 
a  new  apportionment,  and  before  the  legislature  has  re-districted  the 
State,  is  provided  for  in  the  law.  Can  it  then  be  said  that  "it  would 
perhaps  be  competent  for  the  legislature  of  any  State  to  provide  for 
the  election  of  all  the  members  at  large  instead  of  by  districts  if  it 
should  see  fit"?  Objections  to  this  practice  at  an  early  date,  particu- 
larly in  New  Jersey  in  1838,  led  to  the  passage  of  the  federal  law  in- 
tended to  stop  it.  It  is  true  that  South  Dakota  has  neglected  to 
divide  into  districts  for  the  election  of  its  two  representatives.  But  is 
not  that  an  irregularity  which  Congress  would  not  permit  to  become 
general  ? 

On  page  71  we  are  told,  "It  is  not  open  for  the  courts  in  de- 
termining whether  a  statute  has  been  lawfully  enacted  to  go  behind 
the  signatures  of  the  presiding  officers  and  to  investigate  the  question 
whether  as  a  matter  of  fact  it  received  in  each  house  the  necessary 
number  of  votes."  Undoubtedly  the  usual  practice  is  to  accept  the 
signatures  as  conclusive.  But  it  can  hardly  be  said  that  "  it  is  not 
op<-n  for  the  courts"  to  do  otherwise.  In  Gardner  v.  The  Collector 
(6  Wall.  499)  the  observation  is  made  "that  whenever  a  question 
arises  in  a  court  of  law  of  the  existence  of  a  statute,  or  of  the  time 
when  the  statute  took  effect,  or  of  its  precise  terms,  the  judges  who 
are  called  upon  to  decide  it  have  a  right  to  resort  to  any  source  of  in- 
formation which  in  its  nature  is  capable  of  conveying  to  the  judicial 
mind  a  clear  and  satisfactory  answer  to  such  question." 

In  ' '  The  United  States,  Appellant,  v.  Ballin,  Joseph  &  Co. ,  other- 
wise known  as  "The  Woolen  Case,"  originally  brought  to  test  the 
validity  of  a  law  for  which  a  majority  of  the  House  of  Representatives 
had  been  obtained  by  "counting  a  quorum,"  the  Supreme  Court  cited 
the  above  observation,  then  proceeded  to  act  upon  it.  Although  the 
law  was  duly  attested,  the  Court  went  behind  the  signatures  to  the 
journal  of  the  House,  from  which  it  appeared  that  the  law  had  been 
passed  under  the  new  rule  popularly  known  as  "  the  Reed  rule."  This 
brought  up  the  question  "as  to  the  validity  of  this  rule,"  and  the 
Court  decided  that  the  House  was  competent  to  pass  such  a  rule,  and 
that  the  figures  given  in  the  journal  proved  the  vote  to  have  been  taken 
according  to  its  provisions.  On  the  basis  of  these  -facts,  thus  ascer- 
tained, the  law  was  sustained. 

On  page  146,  in  discussing  the  constitutional  power  of  Congress 
"to  coin  money,  regulate  the  value  thereof,  and  of  foreign  coin,"  the 
author  says  that  "  the  federal  government  does  not  merely  indicate 
the  quantity  of  each   particular  metal  which  is   included   in  the  coin 
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piece,  leaving  the  value  to  be  determined  by  the  current  market  value 
of  such  metal,  but  in  the  exercise  of  its  sovereign  power  it  determines 
arbitrarily  the  money  value  of  the  coins  issued,  and  by  the  fact  of 
their  issuance  makes  them  a  legal  tender  for  their  coin  value  as  may 
be  provided  by  statute,  with  a  limitation  as  to  the  aggregate  amount 
for  which  the  minor  coins  may  be  used  as  a  legal  tender."  This  is 
lacking  in  precision  of  thought  and  language.  There  is  a  failure  to 
distinguish  between  the  purchasing  value  of  money  in  exchange  for 
commodities,  and  the  relative  values  of  subsidiary  coins  in  terms  of 
the  standard  unit,  which  with  us  is  the  gold  dollar.  It  is  only  the 
latter  ''  value  "  which  the  government  "determines  arbitrarily,"  and 
it  does  that,  not  by  "the  exercise  of  sovereign  power,"  but  by  its 
standing  offer  to  exchange  any  coin  in  the  system  for  the  gold  dollar 
at  a  specified  ratio.  As  for  the  gold  dollar,  all  that  the  government 
does  is  to  name  it,  and  "  indicate  the  quantity  "  of  gold  which  it  con- 
tains. The  government  does  exercise  its  sovereign  power  when  it 
makes  certain  coins  legal  tender ;  but  that  is  another  matter,  not  in- 
volved in  "  the  fact  of  their  issuance,"  as  erroneously  stated. 

On  page  209.  concerning  the  constitutional  right  of  the  President 
to  call  extra  sessions  of  Congress,  and  to  adjourn  Congress  in  a  certain 
contingency,  we  are  told,  "There  has  been  little  occasion  to  exercise 
the  power  to  adjourn,  but  the  power  to  call  extra  sessions  when  some 
emergency  arises  rendering  legislative  action  important  is  frequently 
resorted  to."  This  gives  a  wrong  impression  with  regard  to  the  facts, 
which  are  that  the  President  has  never  adjourned  Congress,  and  has 
summoned  it  in  extra  session  only  thirteen  times  in  a  hundred  and 
sixteen  years. 

Other  passages  were  marked  by  the  reviewer  for  notice,  but  the 
limit  of  space  allowed  by  the  editors  has  been  reached.  A  careful 
revision  of  the  work  before  the  publication  of  another  edition  is 
recommended. 
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